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CONSENT DECREE PROGRAM OF THE DEPARTMENT 
OF JUSTICE 


OCTOBER 23, 1957 
AFTERNOON SESSION 


The CuatrMan. The witness this afternoon, Mr. James E. Moss, 
director of the division of transportation, of the American Petroleum 
Institute; Mr. Moss, will you step forward ? 

Mr. Moss, I am trying to hear you and also Mr. Fayette B. Dow 
this afternoon. I notice your statement covers quite a number of 
pages, in fact twenty-odd. Would it be possible to summarize your 
statement and place the complete statement in the record then or 
could you go through the statement and possibly skip some portions 
of it? 

Mr. Moss. I think I had better do that, Mr. Chairman. The re- 
port has been made after many days of hard work and I can present it 
in fewer minues than it took days to put it together. 

The Cuarrman. I understand that. It isn’t our purpose to cut you 
off at all. I don’t want to prolong these hearings hevanid tomorrow. 
We are hearing quite a number of witnesses and I fear that we might 
have to go beyond tomorrow, which I am loath to do. We will leave 
it to your discretion. 

Mr. Moss. I have already determined to leave out all of the ap- 
pendixes that have been added and just leave them for the record. 

The Cuarrman. As you go along if you feel you can eliminate 1 or 
2 pages, please do so. 

Mr. Moss. I will, sir. 

The CuarrmMan. Will you proceed ? 


TESTIMONY OF JAMES E. MOSS, DIRECTOR, DIVISION OF TRANS- 
PORTATION, AMERICAN PETROLEUM INSTITUTE 


Mr. Moss. My name is James E. Moss, I am director of the divi- 
sion of transportation of the American Petroleum Institute with 
offices in Washington. When your able counsel called at my office 
to discuss the work of these committees that are under discussion 
here, and to look at our files, we opened the files completely, gave him 
everything that he requested, and I sat with him personally all the 
time that he was in the office for 3 or 4 days. 

The Cuarman. I want the record to show the most earnest coop- 
eration on the part of yourself and your colleagues of the institute. 

Mr. Moss. Thank you very much, sir. 
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Mr. Harkins indicated interest in 640 pages of our documents. 
We gave him copies of them. That left 7,300 that he had looked 
over but indicated no particular interest in. I proceeded after he left 
to read everything he took and the 7,300 pages that he didn’t take, 
and it took me 28 “days and nights to do that, and I have prepared a 
statement which is a summary “of all of that work and which I think 
will put before this committee in very complete form the history 
of our effort with these committees on pipeline valuation. I want to 

say before I started reading this, Mr. Chairman, that I am neither 
a transportation expert nor am I much less a pipeline expert. I am 
trying to keep these committees working together, and with your 
permission and the committee’s I will now proceed to read this state- 
ment. I will skip the summary to start with. I will skip the titles. 

None of the records of the American Petroleum Institute which 
relate to the work of its Pipe Line Valuation and Accounting Com- 
mittees, created at the request of the Interstate Commerce Commission 
to cooperate with that agency for the valuation of oil pipelines, have 
ever been destroyed. 

These records, going back for a quarter century, and filling more 
than 7,900 pages, constitute the foundation in fact of this history. 
All statements relating to the work of these committees can be cited 
to these records. 

The American Petroleum Institute: The American Petroleum 
Institute was incorporated in the District of Columbia on March 20, 
1919. It was organized by the members and subcommitteemen of the 
National Petroleum War Service Committee, which shad functioned 
so effectively throughout World War I as the industry’s liaison agency 
with the Government. 

The American Petroleum Institute is essentially a petroleum indus- 
try forum, composed of a board of directors and some 200 committees 
which deal with all kinds of problems relating to petroleum. These 
committees, in general, are grouped under divisions and departments, 
such as production, refining, marketing and transportation. 

The objects of the American Petroleum Institute as set forth in the 
articles of incorporation, are: 

(a) To afford a means of cooperation with the Government in all matters of 
national concern ; and 

(b) To foster foreign and domestic trade in American petroleum products; 
and 

(c) To promote in general the interests of the petroleum industry in all its 
branches ; and 

(d@) To promote the mutual improvement of its members and the study of the 
arts and sciences connected with the petroleum industry. 

The Central Committee on Pipe Line Transportation of the 
American Petroleum Institute: At the annual meeting of the institute 
held in Houston, Tex., on November 14-17, 1932, the board of directors 
authorized the establishment of a Central Committee on Pipe Line 
Transportation. There being no division of transportation in the in- 
stitute at that time, the new central committee was placed under the 
division of production, which maintained an office in Dallas. The 
chairman of the new committee was Clark H. Kountz and it had 37 
members. 

Prior to the formation of this Central Committee on Pipe Line 
Transportation, there had been a few individual committees working 
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on pipeline problems, such as the Committee on Pipe Line Crossings 
Under Railroads, Committee on Pipe Line Safety, Committee on Cor- 
rosion of Pipe Lines, and so forth. These older committees were in 
1932 or ganized under the new contral committee. 

The Cuatrman. Mr. Moss, the American Petroleum Institute covers 
the entire petroleum industry ¢ 

Mr. Moss. That is correct; yes, sir. 

The CuatrMan. Every phase of it ? 

Mr. Moss. That is correct. In 1920 the Interstate Commerce Com- 
mission had instituted an investigation of depreciation rates affecting 

various carriers, railroads, telephone and telegraph companies, water 
carriers and pipelines. 

The Commission then set aside the proceedings affecting all carriers 
except railroads and telephone and telegraph companies. After a 
decision was rendered in those cases, early in 1932, the inquiry on pipe- 
line depreciation was revived by the Commission. 

There had been an industry committee outside of API which had 
been working on the subject of pipeline depreciation as early as 1921 
and in October 1933 that committee was merged with the API Com- 
mittee on Pipe Line Accounting Regulations which also functioned 
under the Central Committee on Pipe Line Transportation. Fayette 
B. Dow was chairman of this committee. 

Mr. Keratine. Mr. Chairman, Mr. Dow is counsel, I believe, for 
the American Petroleum Institute and is seated at the table and per- 
haps should be recognized at this time. He is a distinguished Wash- 
ington lawyer whom I have known for a great many years both well 
and favorably. 

He is to be the witness after Mr. Moss? 

The Cuairman. That is correct, sir. Mr. Dow, you can be seated 
with Mr. Moss if you wish. 

Mr. Dow. I am sort of half seated with him. He is going to show 
some slides or something of that sort over here and I moved over then 
so that I could see them also. 

The Cuarrman. All right. 

Mr. Moss. 3. Interstate Commerce Commission Calls on American 
Petroleum Institute To Cooperate in Valuation of Pipelines: Up 
until the fall of 1934 the pipeline activities of API were as outlined 
above. As already stated, Clark H. Kountz was chairman of the 
Central Committee on Pipe Line Tr: ansportation. Carl A. Young 
was the full time staff secretary of the division of production, APT, 
which had an office in Dallas, Tex. 

Then in mid-September the following letter was received by the 
president of the American Petroleum Institute : 


INTERSTATE COMMERCE COMMISSION, 
BUREAU OF VALUATION, 
Washington, September 13, 1934. 
Hon. AxTELL J. BYLES, 
President, American Petroleum Institute, 
New York, N.Y. 

DEAR MR. PRESIDENT: Section 19a of the Interstate Commerce Act requires the 
Interstate Commerce Commission to value the property owned or used by every 
common carrier subject to the provisions of this act. This includes all pipe- 
line companies engaged as common carriers in the transportation of petroleum 
and petroleum products either wholly by pipeline, or partly by pipeline and 
partly by railroad or by water. 
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Plans have been tentatively prepared for making such a valuation. The law 
provides and requires that common carriers subject to the provisions of the 
Valuation Act shall cooperate in the valuation. Such cooperation is especially 
desirable at this time when the work should be carried forward with the greatest 
possible economy both to the industry and Government and with the least 
inconvenience to all. 

It is desired that all interested parties be given opportunity to express their 
views. In the valuation of the railroads, the carriers created an organization 
and committees to represent them generally. The suggestion is therefore 
made that the carriers by pipeline of petroleum and petroleum products take 
similar steps for cooperation with the Interstate Commerce Commission in the 
planning and carrying forward of this work. Either directly or through the 
American Petroleum Institute such committees and contacts were established 
in the matter of depreciation charges and accounting classifications. 

Our plans call for the beginning of the valuation work this fall. We would 
be agreeable to conferring with a committee representing pipeline carriers 
within the next 3 weeks. 

By direction of Division 1. 

Very truly yours, 
Ernest I. Lewis. 

Director Lewis’ letter was acknowledged by Wm. R. Boyd, Jr., 
executive vice president of API, as follows: 

SEPTEMBER 17, 1934. 
Hon. Ernest I. LEwIs, 
Director, Bureau of Valuation, 


Interstate Commerce Commission, 
Washington, D.C. 


My Dear Mr. Lewis: In response to your letter of September 13, to President 
Byles with respect to the Commission’s desire to confer with a committee rep- 
resenting pipeline carriers within the next few weeks, please be advised that the 
institute has referred your letter to its Central Committee on Pipe Line Trans- 
portation, Clark Kountz, chairman, for handling. 

I think you may be certain of the institute’s cooperation and Mr. Kountz will 
advise you as promptly as he can with respect to the conference you suggest. 

Very truly yours, 
W. R. Boyp, Jr. 


Copy to Messrs. Clark Kountz, D. S. Bushnell, Fayette B. Dow, C. A. Young. 


On the day following the date of Director Lewis’ letter to Presi- 
dent Axtell Byles, APT, the Commission sent out a notice entitled: 
“Valuation of Pipelines” to all carriers placing them on notice of the 
Commission’s plan to proceed with the valuation work in much the 
same language as in Director Lewis’ letter to Mr. Byles and ending 
with the following paragraph : 

Our plans call for the beginning of the valuation work this fall. We would 
be agreeable to conferring with a committee representing pipeline carriers 
within the next 3 weeks. 

4. American Petroleum Institute meeting and plans for cooperating 
with Interstate Commerce Commission in valuation of pipelines: On 
the same day that Mr. Boyd wrote Director Lewis, he also wrote Mr. 
Kountz in Independence, Kans., attaching a copy of Director Lewis’ 
letter. 

Under date of September 19, 1934, Mr. Kountz by letter called a 
meeting of his central committee on pipeline transport: shine in the 
API board room, New York, for 2 p. m., September 28. 

On the day following the date of notice of meeting (September 
20), a member of the central committee wired Chairman Kountz 
suggesting that no representatives of ICC should be invited to attend 
the New York meeting on September 28. 
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Mr. Kountz not being in his office, the contents of this telegram 
yas phoned to Carl Young, staff secretary, division of production, 

API, in Dallas and he proceeded to send telegrams to Mr. Boyd and 
Mr. Dow stating that— 
officers of committee particularly anxious that ICC are not invited to this 
meeting— 

The desire of the central committee and their legal right to dis- 
cuss this momentous matter among themselves before discussing it 
with the Commission was, in every way, a normal desire. 

It is, however, the single instance of a closed meeting which a 
quarter century of records discloses in connection with pipeline 
valuation. 

The minutes of the meeting of September 28 clearly show why it 
would have been embarrassing had Commission representatives been 
present. Col. H. T. Klein, Fayette B. Dow, and others present, en- 
gaged in a general discussion of whether or not the Commission had 
the authority under the law to do what they were proposing. 

It was not until the annual meeting of the institute on November 
15, 1934, that they conceded, tentatively, that the Commission had 
such right. 

The meeting in New York on September 28, 1934, was well at- 
tended, the notice of meeting and Mr. Lewis’ letter being read into 
the minutes. After the debate on the law was concluded, Mr. Kountz, 
in accordance with an earlier action, appointed a committee on pipe- 
line valuation, consisting of: H. T. Klein, chairman, the Texas Co.; 
Fayette B. Dow, secretary, American Petroleum Institute; D. S. 
Bushnell, member, Northern Group of Pipe Lines; James J. Cos- 
grove, member, Continental Oil Co.; Clark H. Kountz, ex officio chair- 
man, central committee on pipeline transportation. (This is the 
committee often referred to in the records as the steering committee.) 

On October 1 1934, Chairman Kountz wrote Director Ernest I. 
Lewis, ICC, the following letter : 

OcrToBer 1, 1934. 
Subject: Valuation of pipelines. 
Hon. Ernest I. Lewis, 


Director Bureau of Valuation, 
Interstate Commerce Commission, Washington, D. C. 


Dear Mr. Lewis: Your letter of September 13 addressed to Axtell J. Byles, 
president, American Petroleum Institute, on this subject has been referred to 
the institute’s central committee on pipeline transportation. 

As chairman of that committee, I wish to inform you that your letter was 
considered by the central committee at a special meeting held in New York on 
September 28 at which time I was directed to appoint a committee on valua- 
tion of pipelines which should confer with you in the matter of valuation of 
common carrier pipelines. 

I have appointed the committee with membership as follows: H. T. Klein, 
chairman, the Texas Co.; Fayette B. Dow, secretary; American Petroleum In- 
stitute; D. S. Bushnell, Northern Group of Pipe Lines; James J. Cosgrove, Con- 
tinental Oil Co.; Clark H. Kountz, ex officio chairman, central committee on 
pipeline transportation. 

The committee will be glad to confer with you at your convenience if you 
will kindly inform the secretary, Fayette B. Dow, 930 Munsey Building, Wash- 
ington, D. C., when and where such a conference might best be held. 

Very truly yours, 


C. H. Kountz, Chairman. 
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Copies to: Members of committee on valuation of pipelines; Mr. C. A. Young. 


The annual meeting of the American Petroleum Institute was held 
6 weeks after the special pipeline meeting in New York in September. 
That annual meeting was held in Dallas, Tex., in mid-November and 
on November 15, 1934, the central committee on pipeline transporta- 
tion held its meeting. 

At this meeting, Col. H. T. Klein reported for the committee on 
pipeline valuation referring to several conferences with the Valua- 
tion Section of ICC on its valuation order No. 26 and related sub- 
jects. 

The minutes of this meeting then state that the pipeline valuation 
committee finally decided to appoint a special subcommittee of prac- 
tical engineers and accountants to confer with the representatives 
of the Commission to consider various sections of valuation order 
No. 26. 

This engineers-accountants subcommittee under the committee 
on pipeline valuation, consisted of Ralph B. McLaughlin, chairman, 
Fayette B. Downs, secretary, together with 9 engineers and 8 ac- 
countants as members 

Reference was made earlier to the committee on pipeline account- 
ing regulations which came into being in 1952. Fayette B. Dow was 
chairman of this committee which reported directly to the central 
committee. 

This is the committee referred to by Director Lewis in his letter 
to Mr. Byles of September 13, 1934. This committee, as stated by 
Director Lewis, had already been working on depreciation charges 
and accounting classifications. 

Then, and in addition, we have the committee on pipeline valua- 
tion under Col. H. T. Klein with its engineers-accountants valua- 
tion subcommittee under Ralph B. McLaughlin with Mr. Dow serv- 
ing as secretary of both. 

It should be noted here that the appointment of Mr. Dow as sec- 
retary of these committees was merely a convenient way of having 
a Washington resident on the committee. Other members were lo- 
cated all over the country. 

Mr. Dow, counsel and Washington representative of API, was 
located in the Nation’s capital. 

The business of these committees required that there be someone 
in Washington to maintain contact with ICC. This contact could 
not be maintained by the staff of the division of production for they 
were located in Dallas. 

Thus, by making Mr. Dow “secretary” and adding an addressograph 
plate with his name to that of the committee, he would receive all 
communications relating to these committees. 

He did not, in fact, do the secretarial work of these committees. 
This was done by their chairmen. 

The reasons for having Mr. Dow attached to these committees are 
clearly set forth by members in correspondence in the institute files 
during the year 1934. 

Mr. Dow’s chairmanship of the Committee on Pipe Line Accounting 
Regulations was based on similar considerations. Most of the work 
of this committee is carried on by mail, by Mr. Dow referring questions 
relating to accounting originating either with the Commission or the 

-arriers, to the appropriate group for opinion. 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 843 


If the carriers’ opinions are being sought, Mr. Dow places the ques- 
tion before them by mail, summarizes their replies and presents them, 
to the Commission’s Bureau of Accounting, with all of the corres- 
pondence if desired. 

5. Magnitude of the pipeline valuation problem: Referring to the 

valuation of all carriers the Commission has declared: 

The work of “primary valuation” of these agencies of transport and communi- 
cation may very conservatively be termed the most stupendous appraisal task ever 


ok 


undertaken * * * 


Tn addition to the primary valuation the law requires that the Com- 
mission— 
keep itself informed with respect to all new construction, extensions, improve- 
ments, retirements or other changes in the condition, quantity, use, and classifi- 
cation of the property of all common carriers as to which original valuations 
have been made and the cost of all additions and betterments thereto and all 
changes in the investment therein— 
which have occurred since basic valuations were established, and to 
have information available “at all times” that will enable the Com- 
mission to revise and change its previous inventories, classifications, 
and valuations. 

As just one example of the tremendous detail involved in the pipe- 
line valuation work, the Engineers-Accountants Valuation Subcom- 
mittee arranged for the printing of 340,000 forms which were pur- 
chased by individual pipeline carriers in order to comply with ICC 
pipeline Valuation Order No, 28 of 1948, 

6. Commission’s plan for valuation of pipelines: The plan for co- 
operation between the Interstate Commerce Commission and commit- 
tees of the carriers for the valuation of pipelines as required under 
section 19 of the Commerce Act was developed by the Commission. 
It followed both in principle and practice the plan developed by the 
Commission for valuation of the railroads. 

The railroad valuation work had started in 1913, reached a maxi- 
mum of activity from 1917 to 1919 and was substantially completed 
as to primary valuations by 1933. At the climax of this tremendous 
undertaking some 1,550 persons were employed by the Commission 
for valuation work alone. 

There is attached on this subject annex B, being copies of records 
relating to Federal Valuation of the Railroads in the United States— 
October 1916 

These records give the organizations of committees representing 
the railroads that cooperated with the Commission as required by 
law. 

The railroad committee structure was, of course, more elaborate than 
that used by the pipeline carriers for their valuation work, but the 
general pattern was the same. 

As explained, the pipeline carriers in 1934 had already organized 
a Central Committee on Pipe Line Transportation in the American 
Petroleum Institute. It had 37 members. 

When the Commission called on the institute to assist with the pipe- 
line valuation work, the Central Committee created a Committee on 
Pipe Line Valuation of 5 members and under it an Engineers-Account- 
ants Valuation Committee of 19 members. 
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The Committee on Pipe Line Accounting Regulations of 14 mem- 
bers was already in existence at the time the valuation work on pipe- 
lines was undertaken. 

These were the committees which undertook to cooperate with 
the Interstate Commerce Commission for the valuation of pipelines. 

It will be recalled that Director Lewis in his letter to President 
Byles, API, said that 


In the valuation of the railroads the carriers created an organization and 
committees to represent them generally. 

This is the organization described in annex B. There is also in- 
cluded in annex B, a statement of the practices followed in the valua- 
tion of the railroads, abstracted from the Texas Midland Railroad 
case (75 1.C.C. 1, p. 8), decided July 31, 1918. 

In a letter read by Mr. Dow to the Central Committee on Pipe Line 
Transportation on November 15, 1934, which he had received from 
Director Lewis, the basic plan for the field survey is outlined by the 
Director with a number of persons in the party both for the Commis- 
sion and the carriers with the duties stated for each. 

At a meeting of representatives of the Engineers-Accountants 
Valuation Subcommittee with representatives of the Engineering Sec- 
tion, Bureau of Valuation, ICC, held in Washington, December 3 to 
7, 1935, the ICC representatives described in detail the valuation plan 
which would be followed for pipelines. 

At this same meeting, representatives of the Commission accepted 
the Pipe Line Valuation Committee and its Engineers-Accountants 
Valuation Subcommittee as representative of the pipeline carriers. 

Thus, it will be seen that the plan of organization and procedure for 
the valuation of pipelines followed that used for the railroads; that 
the pipeline plan originated with the Commission and was based on 
the railroad plan, and that the committees organized in the American 
Petroleum Institute to cooperate with the Commission as required by 
law were approved by the Coninitesion (annex C). 

Mr. Moss. I want to stop at this time and take about 3 minutes to 
show you and the committee the organization of the division of trans- 
portation into which these committees group. 

This is the railroad section. There are 140,000 tank cars in the 
United States. They are not owned by the railroads. They are owned 
by the oil companies and by leasing companies. 
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We have since 1919 had these committees which deal with the rail- 
road problem. There are many cooperative arrangements that we 
have to have with the Interstate Commerce Commission and with the 
Association of American Railroads. 

The CuarrMan. Do you want these charts in the record, Mr. Moss? 

Mr. Moss. Yes, sir, I would like to have them in the record, and they 
have been reproduced in facsimile. 

The CuarrMan. They will be accepted in the record. 

(The charts referred to are as follows:) 


Central Committee 
On Railroad 


Transportation 


Transportation Regulations 
Railroad Equipment 

Car Service 

Diversion & Reconsignment 
Freight Classification 
Tank Car Compensation 


Tank Car Compensation Mcthods 
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Central Committee 
On Highway 
Transportation 


Accident Studies 

Bridges & Tunnels 

Sizes & Weights - Highway 
Construction Standards 

Taxation 

Brakes 

Weighing & Inspection 

Electrical Systems 

Noise -Smoke & Fumes - Speed 

Compartmentation & Baffles 

Loading & Unloading - Vapor 
Return - Fill Connections 

Matcrial Specifications 

@ Mcasurement 
| Design of Cargo Tanks - Valves 

& Piping - Intermixing 

Aircraft Retuclers 

Shipper Regulations 

Static Control 

General Information - 
Publications - Training 

Corrosion 
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Central Committee 
On Pipe Line 
Trans po rtation 





Construction Practices 
Welding 

External Corrosion 
Internal Corrosion 
Hydraulics 

Plastic Pipe & Fittings 
Electrical Standards 
Automation 

Pressure Piping 

Pipe Line Crossings 
Pollution 

Gencral Information 
Safety 

Radio « Communications 
Personnel Training 

Pipe Line Accounting 
Engineers - Accountants Valuation 
Lease Tank Practices 
Dispatching 

Filtering 

Evaporation Losses 
Handling Special Products 
Storage Tanks 

Mcterin 
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Central Committee 
On Transportatation 


By Water 


Cargo Measurement 
Electrical 

Elevated Iempcrature Cargos 
Fire Protection - Safety - 


Lite Saving 
Gas Hazards 
LPG ~e LNG 
Petro Chemicals 
Oil Pollution Abatement 
Static & Stray Currents 
Corrosion Allowance 
Cathodic Protection 
Coatings 
Inhibitors 
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ae | Committec 


On 
Radio Facilities 





Radio Enginecrin g 


Radio Coordination 
Geophysical Use 
Oil Production Use 
Pipe Line Use 
Maritime Use 
Refinery Use 
Natural Gas Use 
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Mr. Moss. This is the highway chart. There are all of these sepa- 
rate committees. There are 100,000 tank trucks in the United States, 
125,000 drivers. All of these committees from accident studies down 
to corrosion are dealing with the subject of highway transportation. 

The CuatrMan. These committees that were in that chart are sub- 
committees of this Central Committee on Highway Transportation ? 

Mr. Moss. Yes, sir. 

Now, we have the same thing on pipelines. 

The Cuarrman. Which, in turn, is part of the Central Committee on 
Transportation ? 

Mr. Moss. No; that was the first 

The Cuarrman. The division of transportation. Of what larger 
committee is the central committee ? 

Mr. Moss. There is a general committee over all these central com- 
mittees that tie all these central committees together. There are five 
of these central committees dealing with separate fields. 

I have already shown railroads, I have already shown highways. I 
am doing this rather fast. I am now showing pipelines, 194,000 miles 
of pipelines in the country. These are the committees dealing with 
the pipeline problem. 

The Cuarman. This is all part of the division of transportation of 
the institute? 

Mr. Moss. The division of transportation of the American Petro- 
leum Institute. 

The Cuatrman. That is only one part of the Petroleum Institute? 

Mr. Moss. That is right. That is just transportation. 

The Cuamrman. What are some of the other divisions of the insti- 
tute ? 

Mr. Moss. The basic ones are production, having to do with the 
production of oil, the refining division having to do with the refining 
or purification of that oil, the marketing division having to do with 
the marketing of that oil, and transportation. 

Now, I will take a little more time on these committees because these 
two here, pipeline accounting and engineers-accountants valuation are 
the committees which we are interested in. This one has to with con- 
struction practices. We havea bulletin on that. The next one devel- 
oped the standard on welding which is used all over the United 
States. The next two are corrosion. 

Pipelines corrode inside and outside. The next ones have to do 
with hydraulics, pipelines and fittings, electrical standards, automa- 
tion, pressure piping z, pipeline crossings under railroads and highw Lys, 
pollution, where they break and pollute the rivers, general informa- 
tion, safety, radio and eee ations, personnel training, pipeline 
accounting, engineers-accountants valuation, lease tank practices, 
where they pick it up from the producers, dispatching, filtering to get 
the corrosion out that takes place inside of the pipelines, evaporation 
loss, handling special products, storage tanks and metering. 

Mr. Keatinc. You mean those are all subcommittees of this central 
committee ? 

Mr. Moss. These are all subcommittees. 

Mr. Keratrne. Those aren’t just functions of the central committee? 

Mr. Moss. No, sir; separate committees with separate personnel 
and separate chairmen. 

Mr. Keatine. You have more committes than the Congress? 
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Mr. Moss. Yes, sir; I believe that is true. 

Five hundred and fifty tank ships, 2,100 oil barges, one-half of the 
merchant marine in the United States. Here are the committees that 
work with the Government on that, the international load line, cargo 
measurement, electrical equipment on these ships can be very dan- 
gerous, a source of accidents, elevated temperature cargoes which we 
were asked by the Government to work on, fire protection, safety, life- 
saving, gas hazards, liquefied petroleum gas, liquefied natural gas. 
There is something that is of tremendous importance to backward 
countries because there is the possibility of liquefying natural gas, 
dropping it to minue 258 and carrying it allover the world in ships. 

We were asked by the Government to put that committee together 
to work on it. 

Petrochemicals, oil pollution abatement, static and stray currents, 
these are corrosion committees. 

Corrosion costs these tankers $40 million a year. These are the 
three corrosion committees that take care of that work. 

This is the last one. This is radio, which is my problem too. The 
oil and gas industries use 40,000 transmitter licenses, the largest 
block of radio equipment in the country. If you would strike out 
the Bell Telephone System and the Western Union Telegraph, cut 
them out completely in time of war, this system would function for the 
armed services. 

They already know that and they have already made arrangements 
to use it. 

The Cuatrman. It strikes me you are sort of a government of your- 
self, aren’t you ? 

Mr. Moss. I don’t know. It is very farflung. 

The CuatrMan. How many employees has the institute got? 

Mr. Moss. I have four. 

The Cuarrman. I don’t mean you, how many have they got in toto? 

Mr. Moss. I think that the total is about 300, 300 individuals on the 
payroll. 

The Cuarrman. But you operate through the personnel of oil com- 
panies ? 

_ Mr. Moss. We operate through committees. The whole thing 
1s——- 

The CuHamman. Are those committees composed of representatives 
of the oil companies ? 

Mr. Moss. That’s right, yes, sir. 

The Cuarrman. And I take it those committees in turn employ per- 
sonnel too, do they not ? 

Mr. Moss. No, not the committees. 

The CuatrMAn. The committees do not ? 

Mr. Moss. No, they do all the work themselves. Of these commit- 
tees I have shown you, and I am now down to the end of them, there 
are about 70 that don’t even have secretaries, except 3 of them. The 
chairmen dothe work. These are the radio committees used under this 
radio organization. 

The CHatrman. As a matter of information, has the institute ever 
been checked on by any congressional committee ? 

_ Mr. Moss. I guessso. They have appeared before them many, many 
times. 
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The Cuarrman. They have appeared, but I mean has any congres- 
sional committee made an investigation of the activities as you outlined 
them here this afternoon in a most interesting fashion ? 

Mr. Moss. I think back some years ago, but it was before my time, 
Mr. Chairman, they had the organization and all of the organization 
charts. They went into the whole thing, and this work is simply 
representative of the problem that the industry faces. Now this trans- 
portation is regulated by 400,000 words in the statutes, and 350,000 
words in regulations written under those statutes, and having "the 
force of law. 

Mr. Kratinc. What statute is that ? 

Mr. Moss. All of the statutes relating to transportation—400,000 
words in the law and 350,000 words in the regulations written under 
that law. Now, most of that is for safety. Most of this work is for 
safety, and asa result, as an evidence of the accomplishment, the safety 
work in moving petroleum has resulted in a safety rate which is sub- 
stantially better than industry generally, notwithstanding the fact 
that the Government has designated our produc ts as dangerous. 

This group will move 1 million tons of petroleum per d: 1y—the trans- 
portation people in this country—1 million tons of petroleum ev ery 
24 hours 1,000 miles. That is 1 billion ton-miles of transportation 
every day. 

The Cuarrman. Does that include operations outside of the country ? 

Mr. Moss. No, sir; we have nothing to do with the traffic over these 
transportation facilities. 

The Cuatrman. You spoke of marine transportation. You have 
control over tankers, haven’t you ? 

Mr. Moss. Well, to the extent that they are American-flag tankers. 
There are very few of those running offshore, but to the extent that 
they do we are dealing with their problems; but I wish to make it very 
clear that we deal with nothing having to do with traffic. 

The Cuatrrman. Having todo with what? 

Mr. Moss. Traffic, what is moving, where it moves, whose it is. We 
are dealing with the facility only, and particularly with the safety of it. 

Mr. Kratinc. You don’t have any foreign corporations as members ? 

Mr. Moss. No, sir. I think that would only be through some affili- 
ate. We have none as members. 

Mr. Kratinc. Some foreign company wholly owned by an American 
member as a subsidiary might be in turn a member of your organ- 
ization, 

Mr. Moss. I have been at this work in Washington for about 11 
years, since this division has been formed. These records go back 
about a quarter of a century, so I had to go back and read them. 

I was entirely unfamili: ar with them. My problem here in Wash- 
ington requires I spend one-third of my time answering questions of 
the Government, particularly of the Armed Forces. We are so flooded 
with questions that we can hardly keep up with it. You will be inter- 
ested in the nature of the questions. 

The CuatrMan. Suppose you go back to your statement, Mr. Moss. 

Mr. Keatrne. You are probably going to get some more questions 
now. 

Mr. Moss. I didn’t hear you. 

Mr. Keatine. Another way of putting it, you haven’t heard any- 
thing yet. 
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Mr. Moss. 7. Completion of initial valuation of pipelines: The first 
fieldwork in pipeline valuation began in 1935 and was completed in 
about a year. On November 11, 1936, Col. H. T. Klein, Chairman, 
Committee on Pipeline V aluation, was able to report to ’the central 
Committee on Pipeline Transportation that through cooperation of 
his committee with the Interstate Commerce Commission, very sub- 
stantial saving over the Commisison’s estimates for the cost of the 

valuation work to the Government had been realized. 

Colonel Klein stated that the Commission’s original estimate of the 
cost of the pipeline valuation work was $5 per $1,000 of valuation or 
$3,820,688.54, whereas the actual cost had been $0.92 per $1,000 of 
valuation or $706,459.57, which was only 18.49 percent of the original 
estimate. 

Mr. Chairman, I would like to add this personal observation, and I 
would add it if I were under oath. I have found nothing in the 28 
days’ study of this record, records going back a quarter of a century 
which I consider in any way reflects on these committees or on the work 
of the American Petroleum Institute in cooperating with the Inter- 
state Commerce Commission as required by law. 

Thank you, sir. 

The Cuarrman. I want to thank you for your cooperation and we 
shall go into more detail on your statement. 

Mr. Moss. Thank you, sir. 

The Cuarrman. Mr. Singman ? 

Mr. Stneman. Mr. Moss, as has been established earlier, you are 
the director of the division of transportation of the American Petro- 
leum Institute ; is that correct ? 

Mr. Moss. Iam the director ; yes, sir. 

Mr. Stneman. And you have indicated that under the division of 
transportation are these committees that are set forth in the charts 
vou have submitted for the record ; is that correct ? 

Mr. Moss. That is correct. 

Mr. Stneman. What art the functions of the division of transpor- 
tation, if any, aside from coordinating the activities of those com- 
mittees and subcommittees ? 

Mr. Moss. Their principal function—you mean now the division 
staff ? 

Mr. Stneman. The division itself, that’s right, you as director and 
vour staff ¢ 

Mr. Moss. The principal function is to coordinate the work of the 
committees, to be certain that they take steps to see that they are repre- 
sentative, to publish their minutes and their reports, to exchange 
records between them, to receive requests from the Government of the 
United States or from the States for information, principally tech- 
nical in dealing with safety, and refer it to the proper committee 
chairman for his thoughts or action. 

In other words, bring the Government on the one hand in contact 
with the best expert we have on the other, work of that general nature. 

Mr. Stneman. Are you familiar, sir, with this blue- backed volume 
entitled “American Petroleum Institute—Division of Transporta- 
tion—Register of Committees,” January 1957 ? 

Mr. Moss. Yes, sir; Iam. I think it is the one I gave you when you 
were up there. 
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Mr. Stneman. Yes, sir; I believe it is. Would you say that the 
statements in this publication reflect the official thinking and view- 
point of the division of transportation ¢ 

Mr. Moss. No, sir; I would not. It has never been submitted to 
the division. Most of it 1 wrote myself. It is the best that I could 
do with the problems to be dealt with. 

Mr. Stneman. I should like to read to you a paragraph from this 
volume, which appears on page B-4, and ask you to listen to it and 
follow it in the book if you will. It is the last paragraph on that page. 

It is probable that the work in which institute committees appear in the role 
of advisers to the Government is the institute’s most important work, but in 
any event it is certainly the most important work of the institute’s division of 
transportation. As a result of such Government-industry cooperation, industry 
standards find wide Government acceptance and proposed Government regula- 
tions and procedures receive careful industry study as to their necessity, prac- 
ticality, and effectiveness. 

Committee activities of this character are an approach to industry self- 
regulation fully anticipated, encouraged, and provided for in the Administrative 
Procedures Act passed by Congress in 1946 and becoming fully effective in 1947. 

Is the policy of the American Petroleum Institute and of its divi- 
sion of transportation in particular to attempt to achieve as nearly as 
possible self-regulation of the industry ? 

Mr. Moss. No, sir; it is not that policy but that is the direction in 
which cooperation with the Government moves. The Administrative 
Procedure Act, if you are familiar with all of its ramifications and 
all of the hearings, is leading right in that direction. 

Mr. Stneman. Would you explain to the committee, please, what 
portion of the Administrative Procedure Act of 1946 anticipates, 
encourages, and provides for industry self-regulation ? 

Mr. Moss. That part permitting conferences with industry groups, 
as the Commissioner pointed out here this morning, there is nothing 
unusual about that. 

The Cuairman. What part; is there any other part of the Ad- 
ministrative Procedure Act, which came out of this committee, and 
with which we are rather familiar, which indicates that that act 
encouraged or anticipated or provided for what you call an approach 
to industry self-regulation ¢ 

Mr. Moss. I would think that the conferences did, Mr. Chairman, 
which that act provides for. That is all that that means. 

The CuarrmMan. Would you say—would you conclude—that those 
conferences mean an approach to industry self-regulation ? 

Mr. Moss. I would say that where the ‘industry voluntarily sets up 
high standards of safety, and so forth, and works with regard to safety 
regulations. 

The CuHatrmMan. You mean to say that the Congress and the Com- 
mission could abdicate and let the industry run itself. 

Mr. Moss. Positively not. 

The Cuairman. Then what is meant by self-regulation ? 

Mr. Moss. I would say that when the petroleum industry has most 
of the technological know ledge on the handling of some of these prod- 
ucts safely and voluntarily contributed or assists in w orking with the 
Government, that that is a contribution anticipated by the Admin- 
istrative Procedure Act. 

The CuarrMan. You mean that the American Petroleum Institute, 
because of its greatness in size and because of its personnel, its experts, 
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can so overawe the Commission and its personnel as to make its will 
felt and prevail? 

Mr. Moss. No, sir; of course not. 

The Cuatrrman. Where do you get the idea that we, by passing the 
Administrative Procedure Act, said there should be an approach to 
industry self-regulation beyond what you have indicated ? 

Mr. Moss, I have no comment to make on that except to the extent 
that the conferences as distinguished from formal hearings 

The Cuarrman. That is your answer. 

Mr. Moss. Indicate it; yes, sir. 

The CuHarrMan. Next question? 

Mr. Stneman. Mr. Moss, are you perhaps confusing the Admin- 
istrative Procedure Act with the Interstate Commerce Act? 

Mr. Moss. No, sir. 

Mr. Sineman. Is it not rather the assumption of the Administra- 
tive Procedure Act that certain industries affected with the public 
interest shall be regulated by Government agencies and that these 
Government agencies shall provide fair and equitable procedures for 
carrying out this regulation ? 

Mr. Moss. That is correct. 

Mr. Stneman. Is there any portion of the Administrative Procedure 
Act that deals with informal conferences between Government 
agencies and industry ? 

Mr. Moss. Conferences. I don’t know about the word “informal,” 
but I think that the Administrative Procedure Act is inclined to 
recommend a procedure of informal approach before the formal 
hearing. 

The Crairman. I would say maybe you have used the wrong term. 
Instead of “self-regulation” you mean—— 

Mr. Moss. “Cooperative.” 

The CuarmMan. “Cooperative,” yes; that is a better term 

Mr. Moss. I think that is better; ves. 

The CHatrmMan. Cooperation. The Government welcomes getting 
the help and assistance from experts but certainly not self-regulation. 
I think you ig; your cause if you use that statement. 

Mr. Moss. I certainly accept your recommended change, Mr. 
Chairman. TI think that you have expressed the thing far better. 

Mr. Keatrne. Mr. Chairman, this is put out by the American 
Petroleum Institute to their members. 

Mr. Moss. Yes. 

The Cratrman. I know it is. 

Mr. Krartine. And it is a very natural thing for them to put it just 
as strongly as they can. TI think we encounter that all the time with 
these Washington organizations. I think probably “self-regulation” 
is too strong a term. 

Mr. Stneman. Mr. Moss, would you say then that the activities, 
during the past 23 years, of the Central Committee on Pipeline 
Transportation, of the Committee on Pipeline Valuation, and of the 
Engineers-Accountants Valuation Subcommittee, have been in line 
with a general policy for securing as nearly as possible industry self- 
regulation. 

Mr. Moss. I would use the suggested change of the chairman and 
say “cooperation.” 
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The Carman. Then I think the next time you issue a brochure 
such as you did in 1957, you should make that change. 

Mr. Moss. Mr. Chairman, we will certainly do that. 

Mr. Stneman. Mr. Moss, your statement submitted to the com- 
mittee this afternoon contains a reference to the letter addressed to 
the president of the American Petroleum Institute by the Director 
of the Bureau of Valuation of ICC, dated September 13, 1934, and 
suggesting a conference with a committee representing pipeline car- 
riers before valuation work by the ICC is to begin. 

Before that letter was sent, was there, to your knowledge, any 
suggestion made to any Commissioner of the TCC or any member of 
its staff by any officer, employee, or member of the American Petroleum 
Institute, that such a letter be sent or such an invitation be made? 

Mr. Moss. Now, of course, that goes back, Mr. Singman, way before 
my service with the API, and I have found nothing that I recall in 
any of our files that indicate any, if I understand you correctly, 
earlier contact prior to that letter. 

Mr. Stneman. Yes, sir. 


Mr. Moss. No, sir. 
Mr. Stneman. On pages 6 and 7 of your statement you explain 


the reason for not inviting any ICC representative to attend the 
initial meeting of the central committee on pipeline transportation 
on September 28, 1934, to consider this ICC offer to confer with a 
pipeline committee on the subject of valuation. Your statement says 
that the minutes of the September 28 meeting— 

clearly show why it would have been embarrassing had Commission rep- 
resentatives been present. 

Would you please indicate for the committee the portions of the 
minutes of that meeting that clearly show this fact? Do you have 
copies of those minutes ? 

Mr. Moss. I think I could find them. 

The Cuarrman. Here isa copy, Mr. Moss. 

Mr. Moss. The top of page 4: 

During a general discussion on the question of the extent of the authority 


of the Interstate Commerce Commission to order the valuation of pipelines, 
Fayette B. Dow read excerpts from section 19a of the Interstate Commerce Act 


as follows— 
andsoonand soon. He kept reading it. 

Mr. Stneman. You think that the reference to a general discussion 
on the authority of the ICC in and of itself clearly shows that it 
would have been embarrassing had ICC representatives been present ? 

Mr. Moss. Yes, sir. 

Mr. Stneman. Whether or not it would have been embarrassing, 
might it not at least have been helpful to the central committee to have 
the viewpoint of members of the staff of the ICC with respect to the 
question of legal authority as well as with respect to any of the many 
questions that these members of the staff were requested to comment 
upon at later meetings ? 

Mr. Moss. Oh, I think that is possible. I think the committee had 
a right to have an executive session, like any other committee. 

Mr. Stneman. In fact, is it not clear from the plain language of the 
statute that the Interstate Commerce Commission does have such 


authority ? 
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The CuHarrMAn. Read it. 
Mr. Stneman. I shall read the first portion of section 19a of the 
Interstate Commerce Act: ; 


The Commission shall, as hereinafter provided, investigate, ascertain, and re- 
port the value of all the property owned or used by every common carrier subject 
to the provisions of this chapter except any street, suburban, or interurban 
electric railway which is not operated as part of a general steam railroad system 
of transportation. 


I shall emphasize again that the section begins: 


The Commission shall ascertain and report the value of all the property 
owned— 


and so on. That is the section that Mr. Dow read to the committee on 
September 28, 1934; is it not ? 

Mr. Moss. That is correct. 

Mr. Stneman. And you believe that there is doubt from the lan- 
guage that the Commission had the authority to value? 

Mr. Moss. No; the lawyers did. I didn’t say what I thought. If 
you will turn over to the minutes of November 15, you will read where 
they then announced that they had concluded, after due deliberation, 
that the Commission did have that authority. 

Mr. Stneman. Mr. Chairman, I offer for the record at this point the 
minutes of the meeting of the central committee on pipeline transpor- 
tation for September 28, 1934. 

The CnatrMan. Accepted. 

(The minutes referred to are as follows:) 


AMERICAN PETROLEUM INSTITUTE, DIVISION OF PRODUCTION, CENTRAL COMMITTEE 
ON PIPELINE TRANSPORTATION 


Minutes of meeting, held in institute office, New York, September 28, 1934 


Members present or represented : C. H. Kountz, chairman; D. V. Stroop, acting 
secretary; P. R. Applegate, W. M. Averil, represented by D. D. Irwin; R. P. 
Bascom, represented by R. F. Smith; Chas. Bunje, Jr., D. 8S. Bushnell, Fayette B. 
Dow, R. 8S. Ellison, represented by A. W. Peake; Geo. J. Hanks, R. V. Hanrahan, 
represented by James Anderson; Fred K. Haskell, represented by D. F. Leary; 
R. W. Howe, represented by E. J. Henry; B. E. Hull, represented by R. B. 
McLaughlin; BE. C. Kincade, E. H. Leroux, represented by T. B. Scott; Harry 
Moreland, represented by James J. Cosgrove; R. W. Pack, represented by 
J. Edgar Pew. 

Members absent: E. L. Adams, Clyde Alexander, F. E. Coyle, A. L. Dade, 
G. M. Davidson, J. G. Dyer, Chas. Fitzgerald, A. H. B. Gore, T. B. Greene, 
Wm. Groundwater, R. A. Miller, F. Ray McGrew, Stuart Moser, F. B. Sims, 
R. E. Sleppy, W. A. Sniffen, Allen T. Towl, D. O. Towl, C. R. Weidner, J. W. 
Vandergrift. , 

Guests: F. A. Billstone, Illinois Pipe Line Co.; W. F. Burt, Socony-Vacuum 
Oil Co., Inc.; H. D. Bushnell, Northern Group of Pipe Lines; C. H. Cleaver, 
Northern Group of Pipe Lines; E. F. Johnson, Oklahoma Pipe Line Co.; H. T. 
Klein, the Texas Co.; J. H. Peper, Northern Group of Pipe Lines; J. L. Shoe- 
maker, Stanolind Pipe Line Co. 


INTERSTATE COMMERCE COMMISSION VALUATION OF PIPELINES 


The chairman stated the meeting had been called to consider the suggestion 
made by the Director, Bureau of Valuation, Interstate Commerce Commission ; 
namely, that the carriers by pipelines of petroleum and petroleum products 
take steps for cooperation with the Interstate Commerce Commission by the 
organization of committees to represent them generally as provided and required 
in section 19 (a) of the Interstate Commerce Act. 
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At the request of the chairman the letter from the Director of the Bureau of 
Valuation was read into the record as follows: 
: SEPTEMBER 13, 1934. 
Hon. AxTELL J. BYLEs, 

President, American Petroleum Institute, 
New York, N.Y. 

DEAR Mr. PRESIDENT: Section 19 (a) of the Interstate Commerce Act requires 
the Interstate Commerce Commission to value the property owned or used by 
every common carrier subject to the provisions of this act. This includes all 
pipeline companies engaged as common carriers in the transportation of pe- 
troleum and petroleum products either wholly by pipeline, or partly by pipeline 
and partly by railroad or by water. 

Plans have been tentatively prepared for making such a valuation. The 
law provides and requires that common carriers subject to the provisions of the 
Valuation Act shall cooperate in the valuation. Such cooperation is especially 
desirable at this time when the work should be carried forward with the 
greatest possible economy both to the industry and Government and with the 
least inconvenience to all. 

It is desired that all interested parties be given opportunity to express their 
views. In the valuation of the railroads, the carriers created an organization 
and committees to represent them, generally. The suggestion is, therefore, 
made that the carriers by pipeline of petroleum and petroleum products take 
similar steps for cooperation with the Interstate Commerce Commission in the 
planning and carrying forward of this work. Either directly or through the 
American Petroleum Institute such committees and contracts were established 
in the matter of depreciation charges and accounting classifications. 

Our plans call for the beginning of the valuation work this fall. We would 
be agreeable to conferring with a committee representing pipeline carriers 
within the next 3 weeks. 

By direction of Division 1. 

Very truly yours, 
(Signed) Esrnest I. Lewis, Director. 


For the purpose of record the chairman requested the reading of the call 
of the meeting as follows: 

SEPTEMBER 19, 1934. 
Subject: Valuation of pipelines meeting in New York, 2 p. m., September 28. 
To the Central Committee on Pipeline Transportation. 

Dear Str: You have all received a letter from the Interstate Commerce Com- 
mission as per attached copy with respect to valuation of pipelines. 

I am ealling a meeting of this committee to be held in New York at 2 p. m., 
September 28, in the office of the institute, room 2040, 50 West 50th Street. 

You will note from the attached letter that the suggestion is made that the 
pipeline companies create an organization or committee to cooperate with the 
Interstate Commerce Commission, which will be discussed at the New York 
meeting. 

You are urged to be present or send a representative. Kindly advise Lacey 
Walker, the secretary of the institute at New York, on the attached reply sheet 
whether or not you can attend and, if not, who your representative will be. 

Very truly yours, ‘ 
C. H. Kountz, Chairman, 


At the request of the chairman, Fayette B. Dow outlined the developments in 
Washington which led to the drafting of the letter of September 13, 1934, by 
the Director of the Bureau of Valuation. 

Mr. Dow stated that it was the desire of the Director to discuss the subject of 
valuation with a committee representative of common-carrier pipelines, on or 
about October 15, 1934. 

Action.—A motion, made by D. 8S. Bushnell, seconded by James Anderson, and 
earried by the unanimous vote of those present, directed the chairman of the 
central committee on pipeline transportation to appoint a committee on valua- 
tion of pipelines which should confer with the Director, Bureau of Valuation, 
Interstate Commerce Commission, in the matter of pipeline valuation, and 
which thereafter should represent the common-carrier pipeline companies in 
the cooperative work necessitated by the Interstate Commerce Commission’s 
valuation orders, including the appointment of the necessary accounting, en- 
gineering, and legal subcommittees. 
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Following the adoption of this motion there was a general discussion as to 
what, if any, limitations should be placed on the committee on valuation of pipe- 
lines, but in the end no action was taken to plaec any restriction on the activities 
of the committee. 

During a general discussion on the question of the extent of the authority 
of the Interstate Commerce Commission to order the valuation of pipelines, 
Fayette B. Dow read excerpts from Section 19 (a) of the Interstate Commerce 
Act, as follows: 

“Sec. 192 (Added March 1, 1913, and amended February 28, 1920, June 7, 
1922, and June 16, 1933.) (U.S. Code, title 49, sec. 19a.) (a) That the Com- 
mission shall, as hereinafter provided, investigate, ascertain, and report the 
value of all the property owned or used by every common carrier subject to 
the provisions of this Act, * * *. To enable the Commission to make such 
investigation and report, it is authorized to employ such experts and other 
assistants as may be necessary. The Commission may appoint examiners who 
shall have power to administer oaths, examine witnesses, and take testimony. 
The Commission shall, * * * make an inventory which shall list the property of 
every common carrier subject to the provisions of this Act in detail, and show 
the value thereof as hereinafter provided, and shall classify the physical prop- 
erty, as nearly as practicable, in conformity with the classification of expendi- 
tures for road and equipment, as prescribed by the Interstate Commerce 
Commission. 

“(b) First. In such investigation said Commission shall ascertain and re- 
port in detail as to each piece of property, other than land, owned or used by said 
common carrier for its purposes as a common carrier, the original cost tu 
date, the cost of reproduction new, the cost of reproduction less depreciation, 
and an analysis of the methods by which these several costs are obtained, and the 
reason for their differences, if any. The Commission shall in like manner ascer- 
tain and report separately other values, and elements of value, if any, of the 
property of such common carrier, and an analysis of the methods of valuation 
employed, and of the reasons for any differences between any such value and 
each of the foregoing cost values. 

“Second. Such investigation and report shall state in detail and separately 
from improvements the original cost of all lands, rights-of-way, and terminals 
owned or used for the purposes of a common carrier, and ascertained as of the 
time of dedication to public use, and the present value of the same. 

“Third. Such investigation and report shall show separately the property 
held for purposes other than those of a common carrier, and the original cost 
and present value of the same, together with an analysis of the methods of 
valuation employed. 

“Fourth. In ascertaining the original cost to date of the property of such 
common carrier the Commission, in addition to such other elements as it may 
deem necessary, shall investigate and report upon the history and organization 
of the present and of any previous corporation operating such property; upon 
any increases or decreases of stocks, bonds, or other securities, in any reor- 
ganization; upon moneys received by any such corporation by reason of any 
issues of stocks, bonds, or other securities; upon the syndicating, banking, and 
other financial arrangements under which such issues were made and the ex- 
pense thereof; and upon the net and gross earnings of such corporations; and 
shall also ascertain and report in such detail as may be determined by the 
Commission upon the expenditure of all moneys and the purposes for which 
the same were expended. 

“Fifth. The Commission shall ascertain and report the amount and value 
of any aid, gift, grant of right-of-way, or donation, made to any such common 
carrier, or to any previous corporation operating such property, by the Gov- 
ernment of the United States or by any State, county or municipal government, 
or by individuals, associations, or corporations; and it shall also ascertain and 
report the grants of land to any such common carrier, or any previous corpora- 
tion operating such property, by the Government of the United States, or by 
any State, county, or municipal government, and the amount of money derived 
from the sale of any portion of such grants and the value of the unsold portion 
thereof at the time acquired and at the present time, also, the amount and 
value of any concession and allowance made by such common carrier to the 
Government of the United States, or to any State, county, or municipal gov- 
ernment in consideration of such aid, gift, grant or donation. 

“(c) Except as herein otherwise provided, the Commission shall have power 
to prescribe the method of procedure to be followed in the conduct of the in- 
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vestigation, the form in which the results of the valuation shall be submitted, 
and the classification of the elements that constitute the ascertained value, 
and such investigation shall show the value of the property of every common 
carrier as a whole and separately the value of its property in each of the 
several States and Territories and the District of Columbia, classified and 
in detail as herein required.” 
a * * ok x ak a 

“(e) Every common carrier subject to the provisions of this Act shall furnish 
to the Commission or its agents from time to time and as the Commission may 
require maps, profiles, contracts, reports of engineers, and any other docu- 
ments, records, and papers, or copies of any or all of the same, in aid of such 
investigation and determination of the value of the property of said common 
earrier, and shall grant to all agents of the Commission free access to its right- 
of-way, its property, and its accounts, records, and memoranda whenever and 
wherever requested by any such duly authorized agent, and every common 
earrier is hereby directed and required to cooperate with and aid the Com- 
mission in the work of the valuation of its property in such further particulars 
and to such extent as the Commission may require and direct, and all rules 
and regulations made by the Commission for the purpose of administering the 
provisions of this section and section twenty of this Act shall have the full 
force and effect of law. Unless otherwise ordered by the Commission, with 
the reasons therefor, the records and data of the Commission shall be open to 
the inspection and examination of the public.” 

There being no further business to come before the meeting it was adjourned. 

Norre.—Following the meeting the Chairman, Central Committee on Pipe 
Line Transportation, appointed the Committee on Valuation of Pipe Lines, as 
follows: H. T. Klein, chairman, The Texas Co.; Fayette B. Dow, secretary, 
American Petroleum Institute; D. S. Bushnell, Northern Group of Pipe Lines; 
James J. Cosgrove, Continental Oil Co.; Clark H. Kountz, ex officio, chairman, 
American Petroleum Institute, Central Committee on Pipe Line Transportation. 

D. V. Stroop, Acting Secretary. 
Approved. 
C. H. Kountz, Chairman. 


Mr. Moss. Colonel Klein reported that further exchange of views 
between his committees and representatives of the Commission had 
resulted in a simplification of records required to implement Supple- 
ment No. 8 to ICC Valuation Order No. 3 which had effected a saving 
estimated to equal $150,000 per annum. 

8. Routine meetings of the API Pipe Line Valuation Committees 
with the Valuation and Accounting Bureaus of the Commission : When 
the pipeline valuation work was first initiated in 1935, the oil pipeline 
mileage of the carriers was about 93,000. At the present time it is 
about 185 ,000—prac tically double the 1935 mileage. 

This continuous expansion of plant requires that valuation work be 
continuous, and this in turn requires a continuing program of coop- 
eration between the carriers and the Commission. 

For example, the replacement or extension of a pipeline at any par- 
ticular time must be based on current prices for labor and material for 
that. period. 

This situation produces, of course, a constantly changing valua- 
tion problem. This problem is met by the establishment of so-called 
guide prices for the period, these guide prices or unit costs being 
matters of discussion and agreement between the carriers and the 
Commission’s Bureau of Valuation. 

If these guide prices and similar cost data are kept current, pipe- 
line valuation may be kept current, subject to the time required to 
apply them—all as required by law. 

Meetings to confer on these unit or guide prices and similar prob- 
lems are usually called once or twice a year in Washington at a time 
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mutually acceptable to the Bureau of Valuation representatives and 
the Engineers-Accountants Committee. 

The committee members usually come to Washington a day early to 
coordinate their information and on the following day confer with 
the Bureau of Valuation in an attempt to reach agreement on various 
elements of the valuation problem, 

At these conferences, minutes are kept by the Commission Bureaus 
and many of these “memorandums of conference” appear in the insti- 
tute’s pipeline valuation files. 

After the conference, it is usual practice to send 5 or 6 copies of 
the “memorandum of conference” to the chairman of the Engineers- 
Accountants Valuation Committee for his review, after which some 
hundred or more copies are reproduced by the Commission for circu- 
lation to all par ites at interest. 

In connection with these valuation matters, it was always under- 
stood by all concerned that action taken or conclusions reached during 
the conference would not be binding on any individual company and 
neither would they be binding on members of the conference com- 
mittees representing either the carriers or the Commission and that 
both sides reserved the right as a result of further study and consid- 
eraion of the subject ms utter to ch: ange or withdraw any conclusions or 
opinions that might be reached during the course of the conference. 

A description of the nature of the work of the Committee on Pipe 
Line Accounting Regulations of which Fayette B. Dow is chairman, 
appears in the last paragraph of section 4 of this statement. 

It should be pointed out finally with respect to these conferences 
between pipeline representatives and representatives of the Commis- 
sion, that based on a policy of the Commission of long standing, those 
who were neither pipeline engineers nor accountants were not per- 
mitted to attend. 

With respect to this policy of the Commission the Monograph of the 
Attorney General’s Committee on Administrative Procedure—Part 
11, Interstate Commerce Commission, page 52 (Bureau of Valua- 
tion) has the following to say: 

As a result of experience the Commission prohibited all lawyers from attend- 
ing any of these conferences. No attorney, either for a carrier or for the Com- 
mission, was permitted to attend any conference. 

Because of this policy, Mr. Dow attended neither the conferences 
themselves, nor the informal carrier-meetings usually held the day 
before such conference. 

9. Effect of the Second World War on pipeline valuation: On No- 
vember 25, 1940, Ralph B. McLaughlin, chairman, Engineers-Ac- 
countants Valuation Subc ‘ommittee, “resigned to assist the Govern- 
ment with pipeline problems resulting from the national emergency. 
He was succeeded by C. M. Rosebrugh, who had been vice chairman. 

When the United States entered the Se cond World War, the staff of 
the Bureau of Valuation, ICC, was made available to other Govern- 
ment agencies to assist with the valuation of property condemned 
by the Government for defense purposes. 

There was so much of this work that an agency priority list was 
used to allocate the services of the Bureau of Valuation staff. As a 
result of this situation, the pipeline valuation work came to a virtual 
stop. 
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Mr. Rosebrugh reported slow progress on pipeline-valuation work 
due to the war to the chairman of the Pipeline Valuation Committee 
on September 3, 1942. 

A month later he reported a shortage of help in the Bureau of 
Valuation due to war. 

On November 4, 1942, he reported to members of his committee 
all cost data filed with the LCC Bureau of Valuation, including 1940 
and 1941 reports, had not been assembled by the Bureau and no guide 
prices had been agreed to on account of the Bureau’s shortage of ‘help. 

On November 10, 1942, Mr. Rosebrugh raised the question with the 
Committee on Pipeline Valuation as to whether his committee should 
attempt to work out guide prices for 1940, 1941, and 1942. The com- 
mittee recommended against this, stating "that this “is a function of 
the ICC Bureau of Valuation engineers.’ 

By August 1943, the pipeline v valuation problem had become so 
acute that Mr. Louis Hood, Head Valuation Engineer, Bureau of 
Valuation, ICC, sought clerical assistance from the carriers to bring 
to date valuation work now 4 years in arrears. 

In this connection, it should be noted that section 19e of the Inter- 
state Commerce Act (49 U.S. C. 19e) states in part: 

* * * and every common carrier is hereby directed and required to cooperate 
and aid the Commission in the work of the valuation of its property in such 
further particulars and to such extent as the Commission may require and 
direct, and all rules and regulations made by the Commission for the purpose 
of administering the provisions of this section and section 20 of this part shall 
have the full force and effect of law 

On October 6, 1943, Mr. Rosebrugh reported to his committee, as 
follows: 

In the compilation of the above data (guide prices 1940, 1941, 1942), help was 
requested of the carriers by ICC due to a shortage of personnel, and the follow- 
ing men were assigned by their companies to help in this work. 

Then follows the names of these men and their companies. 

Most of the work was accomplished during the month of August (19438) and 
Mr. Louis Hood, ICC, Head Valuation Engineer, has expressed his appreciation 
for this assistance. 

Requests for this clerical assistance continued to be made by the 
Commission staff during the war due to a shortage of personnel and 
from time to time after the war as a result of insufficient budget. 

In each such instance, the chairman of the Engineers-Accountants 
Valuation Subcommittee noted the matter in his report, and usually 
stated the names of men who performed the service, their company 
affiliation, and the length of their service. All of this service was per- 
formed at the request of and under the direction and supervision of the 
staff of the Interstate Commerce Commission, Bureau of Valuation. 

Having in mind that the law requires the carriers to cooperate with 
and aid the Commission and that, under the original valuation plan, 
they did so in the field at the request and under the supervision of the 
Commission, similar service perfor med later would only appear to 
differ by virtue of being performed in the Commission’s office rather 
thaninthe field. (See 2721. C.C.375 at p. 383.) 

10. Death of:C. M. Rosebrugh and appointment of his successor, 
J. L. Shoemaker, as chairman, Engineers-Accountants Valuation 
Subcommittee: Interest has been indicated by staff counsel for your 
committee in the series of events following the death of C. M. Rose- 
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brugh which led to the appointment of J. L, Shoemaker as chairman 
of the Engineers- Accountants Valuation Subcommittee. 

The API files, plus 3 or 4 letters sent to Mr. Dow, but not to API, 
tell the complete story. The chronology of these ev ents follows: 

January 11,1950. McLaughlin to Cosgrove: 

Rosebrugh suffered heart attack Saturday morning January 7 (1950). Sug- 
gest J. L. Shoemaker be appointed vice chairman. Thirty days ago Rosebrugh 
told me in St. Louis he wished to resign as chairman, and he recommended Shoe- 
maker for chairman. Copies to Dow, Gee, Peper. 

January 12,1950. Moss to Shoemaker 

I received a telephone call from Dow in Mobile stating that Rosebrugh had 
had heart attack. I am appointing you vice chairman immediately to take 
charge of work of committee. This will account for me appointing you without 
consulting you. 

January 12,1950. Mossto Shoemaker: 

J y 12,1950. MosstoSl ker 


Formal appointment as vice chairman, Engineers-Accountants Valuation Sub- 
committee, on behalf of J. J. Cosgrove, chairman, Pipe Line Valuation Committee. 
Copies to committee. 

January 13, 1950. Shoemaker to Director George S. Douglass, 
Bureau of Valuation, ICC: 


Mr. Rosebrugh passed away last night. I will serve as vice chairman until 
permanent arrangements can be made. 


January 13,1950. McLaughlin to Cosgrove, air mail: 


Rosebrugh passed away this morning. Recommend that Shoemaker be ap- 
pointed chairman. 


January 13, 1950. Dow to Moss, telegram from Point Clear, Ala. : 


Shoemaker reports Rosebrugh’s death. Suggest further appointment of 
chairman and vice chairman be deferred until I can talk with you on my return. 

January 16,1950. Shoemaker to Moss: Accepts appointment as vice 
chairman. 

January 16, 1950. Peper to Cosgrove: Agrees that Shoemaker 
should succeed Rosebrugh. 

January 17,1950. Gee to Cosgrove: Agrees that Shoemaker should 
succeed Rosebrugh. 

January 25,1950. Dow to McLaughlin: 

I was in Alabama when Rosebrugh was stricken. It will now be in order to 


appoint Shoemaker chairman and another vice chairman, if that is the desire 
of Mr. Cosgrove’s committee. 


January 27,1950. Moss to Shoemaker: 


Mr. Cosgrove has been in Washington and came in for a visit, and has asked 
me to appoint you chairman of the Engineers-Accountants Valuation Subcom- 
mittee in his name. 

January 27,1950. Moss to Shoemaker, copies to all interested com- 
mittee members : This is official appointment. 

Mr. J. L. Shoemaker has been a charter member of both the Com- 
mittee on Pipe Line Accounting Regulations and the Engineers- 
Accountants Valuation Subcommittee when they were formed in 1934. 

At the request of Mr. Rosebrugh, he had acted as the chairman of 
the Engineers-Accountants V aluation Subcommittee in Mr. Rose- 
brugh’s absence. He was Mr. Rosebrugh’s choice as his successor. He 
was the unanimous choice of the Committee on Pipe Line Valuation. 

Mr. Shoemaker had made significant professional contributions to 
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the work of the committee, and he and Mr. Rosebrugh—the latter 
osthumously—have both received the API certificate of appreciation 
for distinguished service to the petroleum industry. 

11. Elkins Act and pipeline decree thereunder: The American Pe- 
troleum Institute was not a party to the so-called pipeline consent 
decree case of December 23, 1941, and had nothing whatever to do 
with it. 

The Cuarrman. Was the American Petroleum Institute ever a de- 
fendant in any antitrust action, Mr. Moss ¢ 

Mr. Moss. Not to my knowledge, except one that was mentioned 
here the other day, the “Mother Hubbard” suit, which I know nothing 
about. It took place before my time, and I have no knowledge of it. 

The Cuamman. Aside from the “Mother Hubbard” case, you do 
not know of any other ¢ 

Mr. Moss. I do not know of any other; no, sir. 

At a meeting of the engineers-accountants valuation subcommittee 
on November 4, 1942, someone raised the question as to whether 
valuation under the decree was the same as under ICC procedure. 

Six days later, on November 10, 1942, the committee on pipeline 
valuation said with respect to this question: 

* * * the interpretation of section 3 (a) of the consent decree should be left 
to the legal departments of the interested carriers; that this committee should 
not go on record with any recommendations to the carriers in this regard. 

12. General cooperation of carriers in valuation work: The same 
shortage of personnel and funds which retarded the pipeline valua- 
tion work starting in 1942 prevented the printing of the pipeline 
uniform system of accounting regulations as in the past by the Inter- 
state Commerce Commission. 

As early as 1941 the Commission had indicated that it was without 
funds to reprint the pipeline accounting regulations. It was not even 
able to print ¢ the corrections and additions to the old regulations. 

The Commission could not reprint and sell at cost to recover this 
expense since the cost would be against their budget and the return 
from sales would be credited to the general account of the Treasury. 

The carriers then, with the consent of the Commission, and as the 
railroads had already found necessary, reprinted the accounting reg- 
ulations which were attested by the Bureau of Accounting, ICC, 
and so marked on the first page. Copies were sold to companies at 
cost, but several hundred copies were given to ICC, 

Fifteen of the carriers at their expense engaged Battelle Memorial 
Institute to make a study on the value of used pipe and this was 
made available to both the carriers and the Commission. 

Special studies on the principles of pipeline valuation were under- 
taken by Shanks in 1939 and Swigart in 1942. A tabular ig 
report was contributed on pipeline valuation by McLaughlin in 1935 
and a profound historical report was made by the same author in 
1940 giving the history of development of pipelines from 1879 to 
1939. 

There were, in addition, studies relating to the proper accounting 
procedure to cover cathodic protection facilities and the report and 
exhibit relating to the use of punched cards for pipeline accounting. 

Thus, it will be seen that the pipeline valuation committees of the 
American Petroleum Institute have responded to ICC orders and 
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regulations and have cooperated and assisted with valuation work as 
required by law. } 

There was a series of questions by counsel relating to matters that 
were not fully circulated or where there appeared to be some restric- 
tion in publicity, and I have gone into that so far as the records sup- 
ported me and have picked up cases and examples of the freest 
circulation of information and so on, and they are in this next section. 

13. The forthright record on pipeline valuation: Interest has been 
indicated by staff counsel of your committee in a number of subjects 
all relating to some kind of imagined restriction to the circulation of 
committee records, closed committee meetings, restricted Government 
records. 

All such allegations are proven untrue by the records covering a 
quarter century of the work of the pipeline valuation committees, no 
single piece of which has ever been destroyed. 

With respect to Government records on valuation work, the law 
states: 

Unless otherwise ordered by the Commission with the reasons therefor, the 
records and data of the Commission (relating to the valuation of interstate com- 
mon carriers) shall be open to the inspection and examination of the public 
(sec. 19e of the Interstate Commerce Act, annex A). 

With respect to the files of the American Petroleum Institute, two 
of the ancient ones were marked “Confidential.” One of these con- 
tained information relating to the protection of pipelines during the 
war in the 9th Corps area, and the other contained valuation data of 
unknown origin relating to a single company and of no significance 
whatever. 

With respect to individual documents many are headed “For In- 
formation Only—Not for Publication.” This heading, now nearly 
universally used on working papers of committees in API is to pre- 
vent the publication of these records by trade papers before they reach 
committee members. 

There is one report of many years ago marked “Confidential—For 
Members Only—Not for Publication” on the first page. On the last 
page there appears “Published Report of ICC.” 

Another paper is marked “Confidential” in the left corner and in 
the right corner there is the endorsement “Send to all members of the 
central committee—not to visitors or guests.” 

There is a letter explaining why copies of a valuation report were 
not sent to all carriers—“Our supply was necessarily very limited.” 

There is evidence early in the history of the valuation work that 
committee chairmen were troubled as to whether they should broad- 
cast information relating to the value of property of individual car- 
riers. 

This question was resolved by sending such information only to those 
who were directly involved in the valuation work. This is under- 
standable when it is recalled that with practically no exceptions all 
API meetings are open and thus they attract manufacturers’ repre- 
sentatives, contractors, and many others having no direct connection 
with the companies whose property was the subject of discussion and 
record. 

All of these cases illustrating the reluctance of the committee to 
become the medium by which company valuations were broadcast are 
confined to the very early period of valuation work. 
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After the Commission itself started to release this information in 
their statistics of pipeline valuation, the records indicate that this 
problem ceased to exist. 

In the past 11 years since the formation of the division of trans- 
portation, the word “confidential” or any other kind of restrictive ex- 
pression has never been used. 

As opposed to allegations of restriction the records contain numer- 
ous evidences for greater publicity; for example: In 1937, Bushnell 
recommending that the room numbers and time of meetings for his 
valuation committees be published in all official programs. 

In 1938, Dow serpent Tae that all committee valuation reports 
be published in full to all members. 

Again in 1938, Kountz supporting Dow recommending that all 
members of the central committee be furnished with committee valua- 
tion reports. 

In 1939, Dow recommending that committee valuation reports be 
made more detailed. 

Again in 1939, Dow asking all pipeline companies who so desire to 
place representatives on pipeline accounting regulations committee. 

In 1940, Dow reporting the sending of his complete files on account- 
ing subjects to Bureau of Accounting for their study. 

In 1941, Dow recommending that committee valuation reports be 
incorpor ated in full in the proc eedings of API. 

In 1944, Bushnell seeing no objection to furnishing information on 
work of valuation committee. 

Again in 1944, Rosebrugh seeing no objection to publication of 
work of engineers-accountants valuation subcommittee. 

In 1946, Dow saying to Director Crandall: “Will send you all of 
original correspondence if you would like to see it.” 

When the committee on pipeline accounting regulations and the 
engineers-accountants valuation subcommittee were formed, they had 
a combined member ship of 30. They now have a combined member- 
ship of 70—thus reflecting the policy of the institute and their chair- 
men that these impor tant committees should be representative of the 
carriers. 

On January 1, 1956, the committee on pipeline valuation having 
served the carriers and the institute continuously for 22 years was 
discharged with thanks by the central committee on pipeline trans- 
portation, with the belief that the policy problems relating to pipeline 

valuation could, for the future, be dealt with by the accounting and 
the engineers-accountants committees. 

And thus, there is concluded the record of an outstanding service 
to the Government and to the pipeline carriers supported by 7,900 
pages of committee records and innumerable committee meetings, all 
of which were “open” except the first one, at which the decision to 
cooperate in full was made. 

14. Opinion of Interstate Commerce Commission on cooperation of 
carriers through committees of the American Petroleum Institute: 
There have been abstracted from several pipeline cases quotations 
which express the opinion of the Interstate Commerce Commission 
with respect to their policy for cooperation between the pipeline 
carriers and the Commission ; the importance of that cooperation and 
the function of committees of the American Petroleum Institute in 
providing it. 
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These quotations will be found in annex C. 

These quotations establish cooperation between the Commission and 
the pipeline carriers as a fixed policy of the Commission, recite the 
character of that cooperation, recognize the committees of the Ameri- 
can Petroleum Institute as the representatives of the carriers, and 
compliment them for their assistance. 

15. Conclusion: The record of the work of the committee on pipe- 
line valuation and its engineers-accountants’ valuation subcommittee 
and the committee on pipeline accounting regulations for the past 
quarter century as fully supported by the records covering all of this 
period reflect on their chairmen and members, past and present, great 
credit for their labors on pipeline valuation and accounting work 
resulting from their cooperation with the Interstate Commerce Com- 
mission and entitle them to the thanks and support of the carriers of 
oil by pipeline, the American Petroleum Institute, the petroleum indus- 
try, and the Government of the United States. 

The record of their work supports this finding. 

I ask that the summary and annexes to this statement be included 
in the record. 

The Cuarrman. They will be included, and your prepared state- 
ment in full also. 

(The information referred to appears at pp. 890-909. ) 

Mr. Stneman. On page 11 of your statement, Mr. Moss, you refer to 
the printing and sale to individual pipeline carriers by the engineers- 
accountants valuation subcommittee of 840,000 forms for reporting 
valuation to the ICC pursuant to valuation order No. 28 of 1948, 
Will you explain who devised or designed this form ? 

Mr. Moss. I don’t know. 

Mr. Sincman. Could you find out for the committee ? 

Mr. Moss. Yes,sir. You want to know? 

Mr. Stneman. Yes, sir. 

Mr. Moss. I mean do you want to know if I can find it out? 

Mr. Stneman. Yes, sir. If you can’t find it out we’d appreciate 
your submitting that information. 

Can you explain why these forms for making reports to a Govern- 
ment agency as required by a Federal statute were prepared, printed, 
and distributed by an industry committee rather than by the Govern- 
ment agency concerned ¢ 

Mr. Moss. I understand lack of money. 

Mr. Stneman. Lack of money ? 

The CHarrman. What? 

Mr. Moss. Lack of money, lack of funds on the part of the Com- 
mission. 

Mr. Stneman. But these forms were sold, were.they not, to the 
individual pipelines ? , 

Mr. Moss. The individual pipelines according to the record, accord- 
ing to what I read from the records, came in and took their particular 
number of forms and then compensated whoever had them printed. 

In other words, what they did first was pool their requirements and 
then get the total number printed that was indicated would be needed, 
and then parcel out the expense. 
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The CxHatrman. In other words, these forms, valuation forms 
No. 28 were prepared and printed ‘and distributed by the industry 
committee; is that correct ? 

Mr. Moss. As far as I know, as far as the records indicate, yes, sir, 
with the cooperation of the Interstate Commerce Commission. 

The Cuarrman. I used the word “prepared” also. Did you get 
that ? 

Mr. Moss. Yes, sir; but I am not too certain that they were pre- 
pared. That is what I am to do, to find out. 

Mr. Stneman. Mr. Moss, do you know or do the records of the di- 
vision of transportation of the American Petroleum Institute indicate 
whether or not 

The CHatrMan. One thing is certain. They weren’t printed by the 
Government. They weren’t distributed by the Government. You 
don’t know whether they were prepared by the Government or by 
the industry itself. 

Mr. Moss. That’s right. I think they were merely worksheets or 
work forms of some kind. 

Mr. Srneman. Do your records show, sir, whether or not any profit 
was made from the distribution of these forms ? 

Mr. Moss. No; there wouldn’t be any. We make no profit on any- 
thing. All we do is lose it. 

Mr. Stneman. Was there a loss sustained from the distribution of 
these forms ? 

Mr. Moss. That I don’t know. I would think there would be none. 
I think they simply got the total requirement together and got a bid 
for producing it and 

The Cuartrman. Who collected the money for the sale of these 
alleged Government forms ? : 

Mr. Moss. I don’t know, sir. You are going way back before my 
time and I just picked out a single item. 

Mr. Stneman. But at any rate is it not a fact that if the ICC had 
prepared, printed, and distributed these forms and sold them in the 
manner sold by the industry committee, that it too would not have 
suffered a financial loss? 

Mr. Moss. I am not pointing out, I didn’t make this point to point 
out a loss or anything like that. I only cited it, Mr. Singman, to 
show the complications, to show the tremendous amount of clerical 
work involved. 

Mr. Sincman. On pages 11 through 13 of your statement you con- 
tend that “both in principle and practice” the main plan for co- 
operation between the ICC and pipeline committees for the valua- 
tion of pipelines follows the plan developed for valuation of rail- 
roads, is that correct ? 

Mr. Moss. Yes sir; that is as far as is within my understanding of 
it. 

Mr. Stneman. Does the ICC issue annual valuations for railroad 
properties ? 

Mr. Moss. That I don’t know. 

Mr. Stneman. Now 

The CHarrmMan. You heard the testimony here this morning, didn’t 
you? 

Mr. Moss. Yes; I heard it here this morning. 
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The Cuarrman. There is a wide divergence between the two types. 

Mr. Moss. Yes. 

Mr. Stneman. I believe Chairman Clarke testified this morning 
that annual valuations are not made for railroad properties. Do you 
recall hearing that, Mr. Moss ? 

Mr. Moss. That’s right. What I am referring to here, Mr. Sing- 
man, is statements m: de by the Commission people themselves, and 
there are several instances of them, and I can give you them if you 
wish to have them, that the plan followed generally speaking for pipe- 
lines was that of the railroads. 

Mr. Stveman. We'd appreciate receiving anything you wish to add 
to the record, Mr. Moss. 

Mr. Moss. In other words, it referred merely to the general plan. 

Mr. Stneman. Yes, sir. Mr. Moss, this record will be held open 
for any changes or any additional data you care to submit? 

Mr. Moss. I would like to mention one matter, Mr. Chairman, I 
skipped this to save time and I skipped one of the things that I wanted 
to correct. I make the statement in here in one of these portions that 
I have skipped 

The CuHatrman. You have a perfect right to make that correction. 
Make it right now; you can make the changes. 

Mr. Moss. May I make the note? 

The CuatrmMan. You will get a transcript of the record, and it will 
save you that time. Whatever you wish, but you can make any 
changes. You will be free to do it. 

Mr. Moss. Counsel will not know I have made it, and that is the 
only reason I wanted to correct it now. 

The Cuamman. All right, you can make it. 

Mr. Moss. I make the statement in here that Mr. Dow has not at- 
tended, according to our records, any of the Bureau of Valuation 
meetings, and that is correct as far as our records are concerned, but 
I find our records are not complete, and I believe he will tell you about 
that. 

The Cuatrman. You take your statement and make your changes 
before you give it to the stenographer. 

Mr. Stneman. Is there in effect any court decree that makes ICC 
valuations of railroad property crucial in determination of the amount 
of dividends payable by railroads to their stockholders ? 

Mr. Moss. I know nothing whatever, sir, about court decrees. 

Mr. Sineman. Although railroad representatives may participate 
in developing price indexes for establishing reproduction costs as is 
done in the pipeline industry, is it not also a fact that the ICC does not 
use reproduction cost as an element of valuation for railroads on pipe- 
line companies ? 

Mr. Moss. I am not an authority on valuation. I can’t tell you 
anything about it. 

Mr. Sineman. Hence is it not true that the particpation of the 
railroad industry in establishing valuation hasn't the same signifi- 
cance as activities of the pipeline industry for establishing valuation 
for purposes of ratemaking ¢ 

Mr. Moss. I must repeat that I refer to the general statement made 
by Commission representatives in our records that the plan for the 
valuation of pipelines followed the general principles of the railroad 
valuation plan. 
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Mr. Stneman. But you set forth in your statement, Mr. Moss, that 
both in principle and practice the plan for cooperation between the 
ICC and pipeline companies was the same as that between the ICC 
and the railroad companies, and I am asking you questions to explore 
the extent to which they are similar and the extent to which they are 
dissimilar. 

Mr. Moss. I gathered from our records that they were similar, 
quite similar. 

The Cuarrman. In the light of the testimony here this morning, 
particularly the Chairman of the Interstate Commerce Commission, 
I think it might be well if you might change that statement of yours. 
It is decidedly in contradistinction to what you say, and I think you 
might modify your version of the matter. 

I think we can take the expert’s opinion, that is the Chairman of 
the Interstate Commerce Commission and his word must be prevail- 
ing I should think. 

Mr. Moss. Y es, sir. 

The Cuatmman. So make those changes too in your own interests. 

Mr. Moss. Thank you. 

Mr. Srveman. On page 13 of your statement, Mr. Moss, you point 
out that through cooperation of the committee on pipeline valuation 
with the ICC some $3 million were saved from the Commission’s 
original estimate of the cost of pipeline valuation. Has any estimate 
been made by the American Petroleum Institute or any of its officers, 
employees, members, or committees of the cost to the industry of this 
cooperation above and beyond the cost of over $700,000 to the ICC? 

Mr. Moss. No, sir. That was I thought a very interesting state- 
ment of saving which I found in the records and which you didn’t 
that I thought would be appropriate to put in here as additional in- 
formation of the effectiveness of this cooperation. 

Mr. Srneman. That was a saving to the Interstate Commerce 
Commission ? 

Mr. Moss. Yes, sir. 

Mr. Stneman. But you have no records as to the total cost of this 
operation to the industry as well as to the Interstate Commerce 
Commission ? 

Mr. Moss. Oh, no; we have nothing on that. 

The Cuamman. Yet you say there was a saving of $3 million. Is 
that just sort of a guess? 

Mr. Moss. No; that was picked up from a report made by Colonel 
Klein, chairman of the valuation committee. My understanding is 
that it was based on an estimate made by the Commision initially to 
cover the cost of this valution, and then the final cost of it was com- 
pared with the original cost, and they found out that a very sub- 
stantial saving had been made to the Commission. 

Mr. Stneman. On page 15 of your statement you mention that 
members of the Engineers-Accountants Valuation Subcommittee usu- 
ally come to Washington a day before conferring with the Bureau of 
Valuation representatives to coordinate their information; as a re- 
sult of these preconference meetings, is a uniform industry point 
of view formulated ? 

Mr. Moss. That I can’t answer. I have never attended any of them. 

The Cuarrman. What did you base your statement on ? 
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Mr. Moss. On the records that show that they came to town, that 
they came here usually a day early, and there are references in the 
minutes to coming in early to coordinate the views. 

The Cuatrman. Isn’t this engineers and accountants valuation sub- 
committee under your general committee. 

Mr. Moss. Yes, sir. 

The Cuairman. Aren’t you supposed to know what they are doing 
and how they do it ? 

Mr. Moss. Yes, sir; I do know in a general way, but it has been the 
policy of the Commission for many years not to encourage outsiders 
to come to the meetings. 

Mr. Streman. Do you know if there has ever been any agreement 
at any of these preconference meetings that members of the committee 
were to provide a united front with respect to reaching agreointetts 
with the Bureau of Valuation representatives the following day ? 

Mr. Moss. Oh, no, no, sir; I know of nothing of that kind. 

Mr. Stneman. You know of nothing one way or the other; is that 
correct ¢ 

Mr. Moss. That’s right. I think that they met merely to coor- 
dinate their thinking or to get their ideas together, which I think is 
entirely natural. 

The Cuatrman. If you don’t know anything about it one way or 
another, how do you say categorically there is no such united front ? 

Mr. Moss. Because I am basing my first statement on the records 
and my second one on all the arguments that take place after they 
get over there. We have some of those minutes. 

Mr. Stnaman. Do you know of any instances where positions 
are——— 

The CuatrmMan. But you didn’t seem to know whether they coordi- 
nated their information and your supervision didn’t go to that extent 
so how can it go to the extent of knowing whether there was or was 

not a united front? However, let it go. Next question ? 

Mr. Stneman. Do you know of any instances where positions taken 
by various members of the Engineers-Accountants Valuation Subcom- 
mittee at conferences with Bureau of Valuation representatives dif- 
fered substantially with each other? 

Mr. Moss. Do you mean differed with the Commission or differed 
among themselves / 

Mr. Srneman. Differed among themselves. 

Mr. Moss. Yes, sir; I think I have a few cases of that kind. 

Mr. Stnaman. Would you supply those to the committee, please, 
sir? Are those cases the exception rather than the rule? 

Mr. Moss. I would think they were. I should qualify that. ATI 
that I am saying now is based on what I found in the records. 

I can’t say firsthand, you see. 

Mr. Stneman. Well, sir; if you find that the record indicates other- 
wise, you will of course be perfectly free to correct your statement. 
You also stated that after the conference between the Engineers- 
Accountants Valuation Subcommittee and representatives of the 
Bureau of Valuation, it is the usual practice to circulate memorandums 
of these conferences to all parties of interest. What is the purpose of 
circulating these memorandums? 

Mr. Moss. That is in the records too, and I think that was testified 
to here this morning by one of these gentlemen, and I think the purpose 

98505—58—pt. 1, vol. 2——4 
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is to be sure that the minutes are representative of what went on at 
the meeting. That is what I gathered, and it stated first that 5 copies 
or so were made and were distributed to the committee chairmen, and 
then I think about 100 copies were made. 

Mr. Sineman. If the purpose was merely to check on the accuracy 
of the minutes, why were the minutes not sent solely to those who were 
present at the meeting rather than to all carriers by pipelines? 

Mr. Moss. I don’t get that. The first 5 my understanding would be 
were distributed to see that there also was agreement between the 2 
parties. In other words, the Government party and the industry party 
meeting together as provided by law. 

Now they had the meeting and they had minutes. You have copies 
of them. ‘You said you had a complete set. Then these minutes are 
sent to the chairmen of the two groups and perhaps some others, I 
don’t know, and then the records indicate—and I am basing my state- 
ment on the records—that then they struck 125 copies or so and sent 
them to all interested parties. 

Mr. Stneman. My question is what is the purpose of distributing 
the 125 copies to all parties of interest ? 

Mr. Moss. Since the Commission does it, I’d have to refer you to the 
Commission. 

The Cuatrman. You mean the Commission does it or you do it? 

Mr. Moss. The Commission does it; this is a Commission operation. 

Mr. Stneman. And you don’t know what the purpose of that oper- 
ation is? 

Mr. Moss. No, sir. 

Mr. Stneman. Can you relate any specific instances where any car- 
rier has changed or withdrawn a conclusion or opinion that was reached 
during a valuation conference ? 

Mr. Moss. No; I can’t offhand, but that would mean very little. 
Not having sat in the meetings, you have got better records than we 
have. 

Mr. Stneman. Could you submit anything that you find in your 
records ? 

Mr. Moss. I will. Ill be very happy to do that. Will you repeat 
that again, because I want to be certain. 

Mr. Stneman. It will be in the transcript of record. You will get 
a copy of that tomorrow, sir. 

Mr. Moss, you state on page 16 of your statement that Ralph D. 
McLaughlin, chairman of the Engineers-Accounts Valuation Sub- 
committee, resigned from that post on November 25, 1940, to assist 
the Government with pipeline problems resulting from the national 
emergency. Do you know what position he accepted with the 
Government ? 

Mr. Moss. No, sir; I do not. That is stated in the records too. 
Perhaps Mr. Dow will know that. I don’t know it. 

The Cuarrman. Do you know, Mr. Dow? 

Mr. Dow. I believe he became connected at that time, certainly he 
did a little later, with PAW, which was the Petroleum Administra- 
tion for War. I believe they had a section for pipelines and that 
there were 2 or 3 men in it, and that Ralph McLaughlin transferred 
himself over to the PAW. I might be wrong about it, but that is 
what my recollection is. 
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Mr. Stneman. Do you, Mr. Moss, or do you, Mr. Dow, know whether 
Mr. McLaughlin had any connection with the formulation of policies 
connected with the construction or attempts to construct the Texas 
to East Coast Petroleum Pipe Line? 

Mr. Moss. No. é 

Mr. Stneman. You are shaking your head. You mean you do not 
know / 

Mr.Moss. I was waiting for somebody as the scene at the time. I 
was not. J was running ships at that time. This is all before my 
time. 

Mr. Stncman. Mr. Dow, do you know ? 

Mr. Dow. I’m trying to think back at the inception of the Big Inch 
and Little Big Inch. That is what you are talking about. 

Mr. Stneman. Yes, sir. 

Mr. Dow. At that time I was in the Office of Defense Transporta- 
tion. I also was director of a division called the Division of Liquid 
Transport, which meant anything that can move in a tank car. I 
was not connected with PAW. If I had to guess, it would be only 
a guess; I would say that the executives who planned the Big Inch 
and Little Big Inch pipelines did not include Ralph McLaughlin or 
did not include anyone else in his strata, so to speak, of employment. 
I think it was a very top-level creation. 

Mr. Sincman. Mr. Moss, could you ascertain the answer to that 
question for us, if you can ? 

Mr. Moss. I'll be glad to; yes. That is what service he performed 

Mr. Stneman. Yes, sir. It will be in the record. And would you 
also ascertain, sir, whether or not Mr. McLaughlin had any connection 
with attempts to secure a settlement of either the Mother Hubbard 
suit or any of the Elkins Act cases? 

Mr. Moss. How am I todothis? He is retired, you know. He is not 
active. You want me to approach him ? 

Mr. Stneman. No, sir; from your records. 

Mr. Moss. Oh, from the rec ords. 

Mr. Stneman. Yes, sir; from the records of the American Petro- 
leum Institute. 

Mr. Moss. I can answer the one you just asked from the records 
right now. The answer is we have no information as to what he did 
when he left. 

Mr. Singman. Thank you, sir. 

Mr. Moss. I can answer the last one now. The answer is that we 
have nothing. 

Mi. SincmMan. On page 17 of your statement you noted that Mr. 
Rosebr ugh raised the question with the Committee on Pipeline Valua- 
tion as to whether the Engineers-Accountants Valuation Subcommit- 
tee should attempt to work out guide prices for 1940, 1941, and 1942, 
and that the committee recommended against this as it was thought 
to be a function of the Bureau of Valuation. Has it consistently been 
a policy of the Engineers-Accountants Valuation Subcommittee not 
to attempt to work out guide prices for any year? 

Mr. Moss. That I can’t answer. The statement is based on our 
5 x 67, a copy of which you secured from the files, and that is the only 
information I have, Mr. Singman. 

Mr. Stneman. Mr. Chairman, I offer for the record at this point the 
minutes of the meeting referred to, November 4. 
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The CuarrmMan. That will be accepted. 


(The document referred to is as follows :) 
Houston, TEx. 
A meeting of the A. P. I. Engineers-Accountants Pipeline Valuation Working 
Subcommittee on Prices was held, Wednesday, November 4, Room 2, Baker 
Hotel, Dallas, Tex. 
The following were present: 


GC. M. Rosebrugh, Gulf Refining Co., Houston, Tex., chairman 

Guy Tate, Magnolia Pipe Line Co., Dallas Tex. 

Jno. L, Shoemaker, Stanolind Pipe Line Co., Tulsa, Okla. 

J. W. Cason, Standard Oil Company of Louisiana, Shreveport, La., for H. M. 
Eagles, Standard of New Jersey, New York 

S. G. Loy, Humble Pipe Line Co., Houston, Tex. 

G. L. Shanks, Shell Pipe Line Co., Houston, Tex. 

Mr. Smiley, Phillips Petroleum Co., Bartlesville, Okla. 

Mr. Downes, Phillips Petroleum Co., Bartlesville, Okja., for R. E. Parr. 

Mr. Moffett, Sinclair-Prairie Pipe Line Co., Independence, Kans. 

Mr. Davis, Sinclair-Prairie Pipe Line Co., Independence, Kans., for K. L. 
Laufman 


The chairman stated that all cost data filed with the ICC Bureau of Valuation 
including 1940 and 1941 had not been assembled and no guide prices agreed upon, 
account of the Bureau’s shortage of help at this time, and the purpose of this 
meeting was to explore price trends for 1941 and 1942 from cost data immedi- 
ately available and the possible effect on the 1934 period price used by the ICC 
as a base for final valuations of carrier properties; also how such an effect 
would be reflected in valuations of carrier properties brought down to date of 
December 31, 1941. 

After a review and discussion of available pipe and pipeline construction 
cost data at hand for 1941 and 1942, it appeared that while there is a possible 
10 to 15 percent increase over the 1934 period price basis for these 2 years, it is 
the consensus of the committee: 

1. That no increase of ICC 1934 period prices for the period 1939 to 
December 31, 1941, can be supported. 

2. That prices for the 3-year period 1940-42 based on a simple average 
of data on hand appears to indicate a possible increase of approximately 
10 percent above the [CC 1934 period price. This increase to be checked 
by further study by this committee of the cost data filed in Washington 
by all carriers; and the application of any such increase to affect December 
31, 1941, valuation is a matter for each carrier’s judgment. 

8. The determination of such price increase by the A. P. I, Engineers- 
Accountants Working Subcommittee to be subject to approval of A. P. I. 
Pipeline Valuation Committee. 

In answer to a discussion of the treatment of construction work in 
progress : 

t. It would appear inconsistent with known ICC methods to include 
construction work in progress as of December 31, 1941, as an element of 
value. 

There was considerable discussion as to the interpretation of section 3 (a) 
of the consent decree having to do with bringing valuations down to date: 

‘Valuation as hereinabove used shall mean the latest final valuation of each 
common earrier’s property owned and used for common carrier purposes as 
made by the Interstate Commerce Commission. To the latest final valuation 
of the Commission shall be added the value of additions and betterments to the 
common carrier property made after the date of such latest final valuation, 
and from this sum shall be deducted appropriate amounts for physical depreci- 
ation on, and retirements of, Common carrier property, computed by the 
carrier as of the close of the next preceding year, in accordance with the 
methods used by the Interstate Commerce Commission in bringing valuations 
down to date * * *,” 

In arriving at the final valuation for carrier properties, the ICC took into 
account the definite elements of: 


Original cost—less depreciation 

Reproduction cost new—less depreciation (of all depreciable accounts) 
Land and rights 

Working capital 

Going concern value (and other intangibles) 
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The formula presumed to be used by the Commission in arriving at final 
value is as follows: 
CERIRTRT CUs A. CRI To crn tinteenc teins menritsieapaiampdenemaeuncadiae sien 
Reproduction cost new X condition percent.__.__--- cemapareaatanns ede Co 
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Going concern value and other intangibles *_...-..--------.----------- ------ 
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1The element of going concern value is assigned by the Commission and no one knows 
just how it is arrived at, but it results in a percentage figure applicable to the total of the 
other definite elements of value, 


The chairman was requested to have the Pipe Line Valuation Committee pass 
judgment as to the following question— 

Question as to whether the element of reproduction cost new less depreciation 
is the only one to be affected by the retirements and additions based on ICC 
(1934 period prices) allowed by Bureau of Valuation in arriving at reproduc- 


tion cost new, leaving out any effect of original cost and not disturbing the 
amount set by the Commission as going concern value; or 
Should all factors used in the original final valuation be taken into considera- 


tion, and the going concern value be adjusted on the same percentage base to the 
total elements of cost brought down to date as was indicated in original final 
valuation figures. 

Meeting adjourned. 

At an informal meeting of the steering committee in Chicago, Ill., November 
10, at which your chairman submitted the above, it was decided that our com- 
mittee should not attempt to work out guide prices for 1940, 1941, and 1942, 
which is a function of the ICC Bureau of Valuation Engineers. It was suggested 
the interpretation of section 3 (a) of the consent decree should be left to the 
legal departments of the interested carriers; that this committee should not go 


on record with any recommendations to the carriers in this regard. 
C. M. ROSEBRUGH, 
Chairman, Engineers-Accountants Valuation Committee, American 
Petroleum Institute. 

Mr. Stneman. I should like to show you, Mr. Moss, two memoran- 
dums furnished to the subcommittee from your files and ask you to 
identify them, if you will. 

Mr. Moss. I will take the first one by date of November 6, 1943, and 
it came from our files, and it is our reference 5 x 23. It is memo- 
randum to Mr. Hood, prepared by the Interstate Commerce Commis- 
sion and signed by W. J. Fisher, on page 7. 

Mr. Stneman. Do not these memorandums indicate that the engi- 
neers-accountants valuation subcommittee did, at a subsequent time, 
work out guide prices for 1940, 1941, and 1942 in cooperation with the 
ICC’s Bureau valuation ? 

Mr. Moss. Yes, sir, in cooperation with but this was a direct sug- 
gestion that they do it, since the Commission had not, that they do it. 

Mr. Stveman. Without the cooperation 

Mr. Moss. Without the cooperation, and it was turned down by the 
valuation committee. In other words, they were desperate to get these 
figures, apparently, to bring their valuations up to date, and it was 
submitted to their superior committee and the superior committee 
turned it down, as will be found in our 5 x 67. 

Mr. Stneman. Mr. Chairman, I offer those two memorandums for 
the record. 

The Cuatrman. Accepted. 
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(The documents referred to are as follows :) 
NoveMBER 6, 1943. 


Subject: Pipeline conferences—Guide prices for 1940, 1941, and 1942. 
MEMORANDUM TO Mk. Hoop 


The following is a brief record of the various conferences which took place in 
your office on November 2, 3, 4, and 5, 1943, at which time the representatives of 
the Engineering Section of the Bureau of Valuation met with the working com- 
mittee of the American Petroleum Institute to consider the question of guide unit 
prices for various items of property in the pipeline systems for the years 1940, 
1941, and 1942. 


MEETING OF TUESDAY, NOVEMBER 2, 1943 


The carriers were represented by the following: 


C. M. Rosebrugh, chairman, Gulf Refining Co. 
G. L. Tate, Magnolia Pipe Line Co. 

J. L. Shoemaker, Stanolind Pipe Line Co. 
J. H. Peper, Northern Group of Pipe Lines 
L. E. Davis, Sinolair Refining Co. 

C. H. Lundt, Humble Pipe Line Co. 

J. L. Culbertson, The Texas Pipe Line Co. 
Leo Golding, Gulf Refining Co. 

S. G. Loy, Humble Pipe Line Co. 

G. L. Shanks, Shell Pipe Line Corp. 

N. F. Daniels, Atlantic Pipe Line Co. 


The Bureau was represented by Louis Hood (valuation engineer), L. H. Allen, 
R. W. Shields, M. J. Cairns, C. W. Gasaway, W. J. Fisher. 

The conference began at 10:40 a.m. Mr. Hood first expressed his apprecia- 
tion for the assistance rendered by certain carriers in making the collection of 
1940-42 cost data to be used in part in the ultimate establishing of guide unit 
prices. 

After some preliminary discussion, it was agreed that subcommittees would be 
appointed to split up into groups to work on the various subjects, as follows: 

Line pipe, line pipe fittings: Messrs. Davis, Peper, and Shields, with Mr. 
Daniels joining later in the day. 

Pipeline construction: Messrs. Tate, Culbertson, Shoemaker, Hansbury, and 
Allen. 

Equipment: Messrs. Lundt, Shanks, Cairns, and Fisher. 

Buildings: Messrs. Lundt. Shanks, and Gasaway. 

Tanks: Messrs. Lundt, Shanks, Gasaway, and Fisher. 

Communication systems: Messrs. Shoemaker, Davis, Patton, and Donahue. 

It was agreed that as some of the first subcommittees completed their work, 
some members might be released to assist on other subjects. 

It was then agreed to adjourn and meet again later, but no definite time 
was Set. 

The meeting adjourned at 11 a. m. 


MEETING OF WEDNESDAY MORNING, NOVEMBER 3, 19435 


This conference, the second of a series, was held in your office, and began 
at 10: 20a. m. 

All of those appearing at the previous meeting on Tuesday, November 2 were 
present, and in addition, Mr. R. W. Patton. 

Mr. Hood stated that equipment and pipeline construction had been agreed to, 
and in a few hours an agreement on line pipe would be reached. 

Mr. Rosebrugh said also that there was still some work remaining on line 
pipe, and Mr. Cairns, who arrived a few minutes later, advised that about 30 
minutes’ work remained on equipment. 

Mr. Rosebrugh then renamed members to act on certain subcommittees, to 
which Mr. Hood added Bureau representatives, as follows: 

suildings, tanks, delivery facilities: Messrs. Culbertson, Tate, Shanks, Loy, 
Gasaway, Allen, and Fisher. 

Communication systems: Messrs. Shoemaker, Lundt, Golding, Patton, and 
Donahue. 
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Mr. Rosebrugh then stated that after the Equipment and Line Pipe Subcom- 
mittees had completed their work, he would distribute members of the carriers’ 
Working Committee to Buildings, Tanks, and Communication Systems Sub- 
committees, where they could render assistance, and stated that he was of the 
opinion that all work could be completed on Thursday, November 4. 

Mr. Hood stated that Mr. Patton would be available to serve on the Com- 
munication Systems Subcommittee, and that he wanted this account carried 
forward through the years 1940 to 1942, inclusive, as it had been in the guide 
price book for preceding years. He also said he thought 1942 prices should be 
considered subject to review at the time of the next meeting of the subcom- 
mittees, in order that any apparent discrepancies that had been discovered 
might be corrected. He felt this way because all of the 1942 data might not be 
available at this time. The committee agreed to this plan. 

A general discussion was then entered into as to the method of pricing electric 
motors. 

Mr. Shanks said in his opinion there was too much detail on motors of 100 
horsepower and under, and Mr. Cairns favored putting these motors on one 
sheet and using trends. Mr. Shields wanted unit prices, and Mr. Hood agreed 
with Mr. Shields. Mr. Allen said he did not think it was consistent to price 
large motors on a horsepower basis and those of 100 horsepower and under as 
“each,” and favored the per horsepower method on these as well as the large 
motors. 

Mr. Hood then stated that while we were after dollars, not pennies, he wanted 
unit prices and wanted the guide price book carried forward in the same 
manner as it had been in the past. 

There was no further discussion on this subject and the conference adjourned 
at 10: 40 a. m. to meet later. 


MEETING OF THURSDAY MORNING, NOVEMBER 4, 1943 


The third conference was held in your office, beginning at 11: 30 a. m., with all 
members who had attended the second meeting present, with the exception of 
Mr. Cairns. 

Mr. Rosebrugh stated that all accounts had been agreed to except buildings, 
and they were not able to get together on those. 

Mr. Hood said that he was dissatisfied with the building account: that it was 
low, and always had been—was 10 or 15 percent low when we started in the 1934 
basic; that he and Mr. Shields had talked it over many times; and that he 
wanted the subcommittee to get together and straighten it out, and asked 
Mr. Rosebrugh if he agreed. 

After a general discussion, the members of the subcommittee stated that they 
were tinable to determine just where the differences were, and decided to restudy 
the subject of buildings. 

The meeting adjourned at 12 noon to meet again at 1:30 p. m. 


MEETING OF THURSDAY AFTERNOON, NOVEMBER 4, 1943 


The fourth meeting was held in your office, beginning at 2 p.m. All members 
who had attended the morning meeting were present except Mr. Patton, and in 
addition, Mr. Cairns attended. 

Mr. Rosebrugh said he had some points he would like to discuss. The first 
one was, that in bringing valuation to date by the long method, he thought there 
should be some provision made to take care of property still in use, so that it 
would not be carried to a too low condition percent. After a general discussion, 
the following was arrived at: 

In order to avoid depreciating any of the items in a group below a reasonable 
condition percent, the decision was reached that in bringing valuations to date, 
a condition percent of 25 be adopted as a minimum to be applied to any individ- 
ual item of property. This percentage will serve to extend the service life of 
individual items of property whose age approximates the adopted service life for 
this item of property. For items such as furniture, tools, field pumps, fire 
equipment, and instruments and gages, where the property has an average age 
approximately equal to one-half of the average service life and additions and 
retirements roughly balance over a period of years, the total of all such property 
in such a group should be held at the end of each inventory period at a so-called 
normal condition percent of 50. 

Mr. Lundt then raised the question as to whether or not this would be a good 
time to raise salvage value. 
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Mr. Hood then sent for Mr. Hansbury to attend the meeting. 

Mr. Hansbury stated that pipeline representatives took the position at the 
original conferences that it cost more to recover the pipe than could be received 
for the salvage, and had agreed on $2 a ton in the basic valuation. Mr. Hans- 
bury thought that the current high scrap prices due to the war condition should 
not change this $2. 

The pipeline representatives then withdrew their objections to the use of $2 a 
ton. 

Mr. Rosebrugh then asked as to whether or not the value of secondhand pipe 
should be raised from the present 70 percent of new to some higher figure, as 
reflected by recent studies of the cost of secondhand pipe. 

Mr. Hansbury then wanted to know if these recent studies did not reflect the 
prices prevailing during the war emergency, to which Mr. Rosebrugh replied that 
they did to a certain extent. Mr. Hansbury then stated that pipeline represen- 
tatives had agreed to 70 percent at the time of the original conferences and 
unless it could be shown that the figures adopted were wrong or that a perima- 
nent change in the relationship had taken place, there should be no change in the 
agreed figures. It was agreed to make no change at present. 

Mr. Rosebrugh then asked whether in bringing valuation to date the short 
form method was used. Mr. Hood replied that in general we had priced units 
from basic valuation through 1937 and by dollar conversion after that. Mr. 
Rosebrugh then wanted to know whether the Bureau would bring the valuation 
to 1942 by dollar conversion or bring it to that date by 1934 period prices, to 
which Mr. Hood replied that it would be done by 1934 period prices. 

Mr. Rosebrugh then wanted to know what would be done in regard to a new 
price level in the event the Bureau had to revalue. Mr. Hansbury replied that 
the 1934 period prices would be revised, if necessary. 

Mr. Rosebrugh asked if there was any definite period, such as a 5-year period, 
upon which any new period price would be made. Mr. Hansbury’s reply was 
that there was not; that each individual item would be studied. Illustrations 
of the different price trends of grading, rail, and timber were given, indicating 
why it was necessary to study each item. 

Mr. Rosebrugh said that covered all questions, and asked the committee 
whether there were any other questions. There being none, the meeting ad- 
journed at 3: 30 p. m. to meet at 9: 30 a. m. on Friday, November 5, 1943. 


MEETING OF FRIDAY AFTERNOON, NOVEMBER 5, 1943 


The fifth and final meeting was held in your office, beginning at 1:40 p. m., 
the meeting scheduled for Friday morning having been postponed. 

The carriers were represented by the following: C. M. Rosebrugh, chairman, 
J. L. Shoemaker, J. H. Peper, L. E. Davis, C. H. Lundt, J. L. Culbertson, Leo 

yolding, S. G. Loy, G. L. Shanks, and W. F. Daniels. 

The Bureau was represented by: R. W. Shields, J. E. Hansbury, L. H. Allen, 
M. J. Cairns, C. W. Gasaway, and W. J. Fisher. 

Mr. Allen presided for the Bureau in the absence of Mr. Hood. 

At this point, Mr. Shields was obliged to leave to attend another meeting. 

The minutes of the preceding meetings were read and approved. 

Mr. Rosebrugh stated that the only subject left was buildings. After discus- 
sion, the committee agreed that the 1934 period prices on the building account 
were too low, and it was felt that it would be necessary to leave the matter open 
for further study before an agreement could be reached. 

Mr. Rosebrugh then asked if there were any further questions. Considerable 
discussion among members of the committee followed relative to methods of 
bringing valuations to date, but since the matters discussed were not pertinent 
to the scope of this committee, they were not recorded. 

Four copies of the typed exhibits and four copies of the minutes are to be sent 
to Mr. Rosebrugh for review. Upon receipt of his approval, multilith copies are 
to be made and the working committee will be supplied with 125 copies for 
distribution. 

All business being completed, the meeting adjourned at 3: 45 p. m. 

W. J. FISHER. 


Hovston, Tex., December 27, 1948. 
To Carriers by Pipeline: 
The API engineers-Accountants Working Committee held a conference with 
the ICC Bureau of Valuation engineers in Washington, D. C., November 2 to 5, 
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of this year, to arrive at an agreement on guide prices for the years 1940, 1941, 
and 1942. Minutes of this conference and a revised and extended list of agreed-on 
guide prices for the above-mentioned years are now being multigraphed in Wash- 
ington. These will be distributed to all carriers by pipeline as soon as received. 

One particular point of interest is an agreement arrived at by your committee 
concerning a minimum condition percent of any carrier property in service below 
which no further depreciation for bringing values up to date would be taken. I 
quote from the minutes: 

“In order to avoid depreciating any of the items in a group below a reasonable 
condition percent, the decision was reached that in bringing valuations to date, 
a condition percent of 25 be adopted as a minimum to be applied to any indi- 
vidual item of property. This percentage will serve to extend the service life 
of individual items of property whose age approximates the adopted service life 
for this item of property. For items such as furniture, tools, field pumps, fire 
equipment, and instruments and gages, where the property has an average age 
approximately equal to one-half of the average service life and additions and 
retirements roughly balance over a period of years, the total of all such property 
in such a group should be held at the end of each inventory period at a so-called 
normal condition percent of 50.” 

I pass this information on now as the principle involved will effect the valua- 
tion to date figures of some carriers. 

Average yearly price trends, using 1934 period prices as a base equal 100, are 
as follows: 


Period price: 
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Yours very truly, 
C. M. RosesrucsH, 
Chairman, Engineers-Accountants Valuation Committee, American Pe- 
troleum Institute. 

Mr. Moss. Now, this other one you asked me to identify. Do you 
want me to do anything with that? 

Mr. Sineman. If you will just identify it as having come from your 
files, that will be sufficient. 

Mr. Moss. Yes; this came from our files, and it is a letter from Mr. 
Rosebrugh dated December 27, 1943, to all of the pipeline carriers, 
and I think the number is 6 by 111. It is very faint, 6 by 111. 

Mr. Stneman. Your statement goes further to point out, Mr. Moss, 
that by August 1943 the head valuation engineer of the ICC sought 
clerical assistance from the carriers to bring up-to-date valuation work 
4 years in arrears. 

Ts it your view that in enacting the valuation provisions of the 
Interstate Commerce Act, Congress intended that the ICC could prop- 
erly utilize employees of the industry it regulates for the purpose of 
carrying out its regulatory functions? 

Mr. Moss. Yes; and I stated 

Mr. Streman. Do you think it is sound governmental procedure for 
a Government agency to rely for its administration of a Federal stat- 
ute upon the services of representatives of the industry which it is 
directed to regulate ? 

Mr. Moss. Yes, sir; it is provided for by Congress. 

Mr. Stneman. On page 21 of your statement you declare emphat- 
ically : 





The American Petroleum Institute was not a party to the so-called pipeline 
consent decree case of December 23, 1941, and had nothing whatever to do with it. 


_ Is it not a fact that virtually every defendant in the Atlantic Refin- 
ing Co. case was a member of the API? 
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Mr. Moss. I don’t know that to be a fact, but I would assume that a 
substantial number were, a majority, at least. 

Mr. Srtneman. Is it not also a fact that in the complaint filed in 
United States of America v. American Petroleum Institute, et al. it 
was charged that the defendants in that case unlawfully combined to 
create—I am quoting now— 
to create, maintain, and utilize the institute— 
that is the American Petroleum Institute— 
and its national, regional, State, and local committees as instrumentalities for 
promoting, supervising, and enforcing policies, programs, practices, and activities 
of the defendants designed to restrict the production of crude oil and petroleum 
products, to establish and maintain sales prices for petroleum and its products, 
to manipulate prices in order to restrict or eliminate competition among the 
defendants, to deprive others of a fair opportunity to compete freely and unre- 
strictedly with the defendants, and to enable the defendants to dominate, control, 
and monopolize the petroleum industries in all its phases, the managing officials 
of the institute, and the members of the various committees or the officers or the 
other representatives of the majors and secondaries made defendant here. 

Mr. Moss. I never read either that—— 

The Cuatrman. That was the complaint. It doesn’t follow that it 
istrue. That isthe complaint. 

Mr. Moss. I don’t know what the question is now, it was so long. 

The Cuarmrman. They are asking you about the complaint. 

Mr. Moss. I haven’t any idea. I never read it. Never saw it. 

Mr. Kratine. Put it into the record. 

The Cuarrman. The complaint is in the record. 

Mr. Stneman. Is it not also a fact that the chairman of the American 
Petroleum Institute committee on pipeline valuation, Col. H. T. Klein, 
was chairman of the industry’s negotiating committee, for the purposes 
of negotiating a consent settlement in the Elkins Act cases? 

Mr. Moss. I know nothing about the Elkins Act, sir. I never read 
it, don’t know anything about it, and do not know who the negotiating 
committee was. 

Mr. Streman. Then on what basis did you make the statement that 
the American Petroleum Institute had nothing whatever to do with the 
Atlantic Refining Pipeline consent-decree case ? 

Mr. Moss. On the basis of records in our files. 

The Cuatrman. Do the records in your files show the connection 
with Colonel Klein ? 

Mr. Moss. No, sir. 

Mr. Srveman. In other words, then, you would now qualify the 
statement on page 21, to say that your records show no connection 
between the API and the Atlantic Pipeline consent decree? 

Mr. Moss. I make that statement in the opening sentence of this 
report, that our statement is based merely on our records. 

Mr. Srvemay. Is it not also a fact that Mr. James W. Cosgrove, 
a member of the committee on pipeline valuation, was also a member 
of that negotiating committee ? 

Mr. Moss. The same thing applies there. 

Mr. Stneman. Is it not also a fact that on November 27, 1940, at the 
first meeting of the industry negotiating committee, formed for the 
purpose of seeking a consent settlement of the Elkins Act and API 
cases, that W. R. Boyd represented the API at that meeting? 

Mr. Moss. I don’t know anything about that. We have no records 
connecting it in our files. 
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Mr. Srveman. Is it not also a fact that on February 20, 1941, the 
subsequent meeting of this negotiating committee was held at the 
offices of the API? 

Mr. Moss. That I have no knowledge of whatever. 

Mr. Stneman. In view of these facts, is it fair to conclude that the 
API did in fact have something to do with the consent decree in the 
pipeline case ? 

Mr. Moss. Not so far as my records are concerned. 

Mr. Stroman. If the facts that I have just asked of you were true, 
would it be fair to conclude that the API did in fact have something 
to do with the pipeline consent decree ? 

Mr. Moss. I can’t answer that. That is a hypothetical question and 
I don’t know—I don’t know what you mean by “to do.” It is a matter 
that isentirely unknown tome. I know nothing about it. 

Mr. Stneman. I am using your words, sir. You used the words 
“to do” in your statement. 

Mr. Moss. That is right, and that is based on our record. Maybe 
some of those questions Mr. Harkins can answer. He went over the 
record. 

The Cuatrman. We happen to know that these conferences were 
held in the office of the institute. We have evidence to that effect, and 
that will be placed in the record. I think you had better revise your 
statement again and say that the institute did have something to do 
with these consent decrees. 

Mr. Moss. Well, this is all—the opening statement, Mr. Chairman, 
the opening sentence of my statement is that it is based on the record. 
That is all I have. I wasn’t around and I haven’t any information 
on it. What I did was to take the records that we have and try to 
work up a statement that would be helnful. 

The Cuarrman. Yes; but, you see, that blue-backed statement, that 
brochure, had considerable circulation, and the real facts put quite a 
different light on the role played by the API, division of transporta- 
tion, and I think in all fairness you have to make these corrections, 
and the corrections should receive as wide circulation as the original 
of this version did. I say that in all kindliness, for your own benefit 
and for the benefit of the institute. 

Mr. Stneman. On page 21 of your statement, Mr. Moss, you declare 
that the committee on pipeline valuation decided on November 10, 
1942— 


that the interpretation of section 3 (a) of the consent decree should be left to 
the legal departments of the interested carriers; that this committee should not 
go on record with any recommendations to the carriers in this regard. 

Would you say that this has been a standing policy of the engi- 
neers-accountants’ valuation subcommittee ? 

Mr. Moss. That I can’t say. I have cited that one example. 

Mr. Stneman. Has the policy been consistently followed by the com- 
mittee on pipeline valuation ? 

Mr. Moss. As far as I know, it has. 

Mr. Stneman. I should like to show you at this time, Mr. Moss, a 
group of documents supplied from your files. 

Mr. Moss. Well, I am now handed 6 X 92, dated June 22, 1944, 
being a letter addressed to Mr. William R. Boyd, of the American 
Petroleum Institute, and signed by Mr. C. A. Gentry, of the Shell 
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Oil Co. And I had the same impression that perhaps you had, Mr. 
Singman, when I first read this letter. But if you will read the letter 

carefully, what this letter asks for, after mentioning the confusion 
with regard to the Elkins Act, or the consent decree, rather, appeared 
to me to ask what is the procedure of the ICC for valuation. 

Mr. Sryeman. Does not that first letter, Mr. Moss, ask that the 
committee work out a uniform standard of bringing valuation down 
to date for purposes of that Elkins Act decree? 

Mr. Moss. To the extent that the ICC policy, or whatever you wish 
to call it, procedure, would do that. 

Mr. Sinem. in. Well, if you will go through, isn’t the last—there is 
a series of documents there—isn’t the last document in that series an 
answer to that request, and does that not indicate that the subcom- 
mittee did in fact recommend to the members of the petroleum indus- 
try, the pipeline industry, that a particular method of computing 
valuation and of bringing it down to date be followed for purposes of 
filing reports under the Elkins Act decree? 

Mr. Moss. Will you give me just a second to find the—. Now, you 

say to consider the question and recommend to the companies a method 

for bri inging these valuations down to date, and you stop there. But 
the sentence continues to say “in accordance with methods used by the 
Interstate Commerce Commission.” 

(Mr. Rodino assumed the chair.) 

Mr. SineMAN. Yes, you can add that. 

Mr. Moss. And my conclusion was, after I read this same corre- 
spondence, that what they were asking this committee, after talking a 
lot about the Elkins Act in the first paragraph of the letter and the 
reason they were confused, they said to this committee, will you tell 
us what the Interstate Commerce Commission procedure is. And 
then——— 

Mr. Stneman. If you will read the last document it will indicate 
that the report was that they did not know what methods were used 
by the Interstate Commerce Commission, but that they recommended 
that this was as close as they could get and this should be a uniform 
policy followed by defendants under the decree. 

Is that not a fair interpretation / 

Mr. Moss. I think this last document speaks for itself. The 
method—and I am reading here at the bottom now of page 6 x 75— 
“The method recommended by this committee”’—that is the Inter- 
state Commerce Commission method, so far as I understood it—‘is as 
follows.” And then at the top of page : 3 they give the procedures, as 
I understand it, followed by the Commission, and indicate that there 
were one or two elements that they are in doubt about, and what they 
are giving is the Commission proce edure. 

Mr. Srxeman. Thank you, sir. 

Mr. Chairman, I would like to offer that series of documents for the 
record. 

Mr. Roptno. Yes. 

(The documents referred to are as follows :) 

SHELL Ott Co., 
New York, June 22, 1944. 
Re Elkins Act decree. 
Mr. WILLIAM R. Boyn, 
American Petroleum Institute, New York, N.Y. 

Dear Mr. Born: The Elkins Act decree entered on December 23, 1941, provides 

in paragraph III that “No defendant common carrier shall * * * pay * * * to 
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any shipper-owner in any calendar year * * * any * * * dividends * * * in ex- 
cess of its share of 7 percent of the valuation of such common carrier’s prop- 
erty. * * *”’ The decree in defining valuation provides: ‘To the latest final valu- 
ation of the (Interstate Commerce) Commission shall be added the value of addi- 
tions and betterments to the common carrier property made after the date of 
such latest final valuation, and from this sum shall be deducted appropriate 
amounts for physical depreciation on, and rtirements of, common carrier prop- 
erty, computed by the carrier as of the close of the next preceding year, in ac- 
cordance with the methods used by the Interstate Commerce Commission in 
bringing valuations down to date, the classifications of property to conform to 
the uniform system of accounts for pipelines prescribed by the Interstate Com- 
merce Commission.” 

Counsel confronted with the problem of construing the decree seem to have 
encountered difficulty in determining the methods used by the Interstate Com- 
merce Commission in bringing valuations down to date. The suggestion has 
been made informally by certain members of the Department of Justice that some 
uniform method should be evolved. At a meeting on June 7 of counsel for a 
number of the defendants who consented to the decree, a proposal was approved 
that we request you to ask the engineers-accountants valuation subcommittee of 
the central committee on pipeline transportation of the API to consider the ques- 
tion and to recommend to the companies a method for bringing these valuations 
down to date in accordance with the methods used by the Interstate Commerce 
Commission. To express it another way, the subcommittee should recommend the 
method to be used in order that the valuations at the close of any particular year 
would be as nearly as possible in line with a valuation which the Interstate Com- 
merce Commission would arrive at if it were to revalue the line for ratemaking 
purposes as of the same date. 

It was the view of those present that this study should be made independently 
by the subcommittee and that no discussions should be held with the Department 
of Justice in connection therewith until the individual companies had had an 
opportunity to consider the matter further. A clearing committee composed of 
Messrs. Charles Thompson (chairman), Buell Jones, Blair Moffett, William Mc- 
Afee, and James Cosgrove has been designated, and we suggest the subcommittee 
submit its report to Mr. Thompson in order that it may be passed on to the inter- 
ested parties. 

We trust that you will agree with this request and that the matter may go for- 
ward without undue delay. 

Very truly yours, 
C. S. GentTrRY. 


DALLAS, TEx., June 29, 1944. 
Mr. W. R. Boyp, JR., 
Petroleum Industry War Council, Washington, D. C.: 

D. S. Bushnell, Northern Group of Pipelines, 22d floor, 30 Broad Street, New 
York 4, is chairman of our committee on the valuation of pipelines. Under that 
committee is an engineers-accountants valuation subcommittee, of which C. M. 
Rosebrugh, Gulf Refining Co., Houston, Tex., is chairman. Bushnell’s committee 
acts as a steering committee for all of this work and suggest that your request 
be transmitted direct to Bushnell. Fay Dow, in Washington, is secretary of the 
steering committee. 

C. A. Youne. 
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Houston, Tex., August 9, 1944. 
Subject: Carrier by pipeline valuations. 
Mr. R. B. McLAuGuH iin, the Texas Pipe Line Co., Houston, Ter. 
Mr. Guy Tate, Magnolia Pipe Line Co., Dallas, Tez. 
Mr. J. L. SHOEMAKER, Stanolind Pipe Line Co., Tulsa, Okla. 
Mr. 8S. G. Loy, Humble Pipe Line Co., Houston, Tew. 
Mr. C. H. Lunpr, Humble Pipe Line Co., Houston, Tea. 
Mr. Frank Ricuarpson, Pan American Pipe Line Co., Houston, Tea. 
Mr. J. H. Woop, Jr., Atlantic Pipe Line Co., Dallas, Tez. 
Mr. K. L. LaurMAN, Sinclair Refining Co., Independence, Kans. 
Mr. D. H. Lewis, Shell Pipe Line Co., Houston, Ter. 
Mr. Leo Go.pine, Gulf Refining Co., Houston, Ter. 

JENTLEMEN : It has been requested by our steering committee that we consider 
the problem of working out a short method or formula for use of the carriers in 
determining their yearly valuations required by the Elkins Act decree. 

Much of the carrier counsel think we could, perhaps, work out something that 
would come close to ICC results and be acceptable to the Department of Justice. 

I am, therefore, calling a meeting to be held in a mezzanine room of the Texas 
State Hotel, Houston, Tex., at 9:30 a. m. Thursday, August 17, for the consider- 
ation of the above subject. 

Please let me know if unable to attend. 

Yours very truly, 
C. M. RosesruGH7, 
Chairman, Engineers-Accountants Valuation Subcommittee, American 
Petroleum Institute. 


Dear Mr. Youne: I have invited Mr. David Searls and Mr. Nelson Jones, both 
of Houston, counsels for the Pure and Humble Cos., respectively, to attend this 


conference. 
C. M. RosesrucuH. 


HovstTon, Tex., August 21, 1944. 
Subject: Pipeline valuation method. 
Mr. D. 8S. BUSHNELL, 
Chairman, Committee on Valuation of Pipelines, 
New York, N.Y. 

DEAR Str: Complying with your telegram of the 7th instance, as follows: 

“Counsel a large number of pipeline companies including Mr. Settle per Gulf, 
request the engineers accountants valuation subcommittee to consider method 
of arriving at valuation under the Elkins Act decree. Subcommittee is requested 
to study problems and recommend methods to be used in order that valuations 
at the close of any particular year would be as nearly as possible in line with 
valuation which Interstate Commerce Commission would arrive at if it were to 
revalue the lines for ratemaking purposes as of the same date. Would appreciate 
your calling meeting of your subcommittee to initiate this study.” 

A meeting of the subcommittee was held at the Texas State Hotel, Houston, 
Tex., on August 17 and 18, at which the following were present : 


C. M. Rosebrugh, chairman, Gulf Refining Co., Houston, Tex. 

L. E. Davis and A. M. Moffett (representing Mr. K. L. Laufman), Sinclair Pipe 
Line Co., Independence, Kans. 

G. L. Tate, Magnolia Pipe Line Co., Dallas, Tex. 

Wallace Hawkins, Magnolia Pipe Line Co., Dallas 

D. T. Searls, Pure Oil Co., Houston 

D. H. Lewis, Shell Pipe Line Co., Houston 

G. L. Shanks, Shell Pipe Line Co., Houston 

Fred Lee, Shell Pipe Line Co., Houston 

W. F. Daniels, Atlantic Pipe Line Co., Philadelphia, Pa. 

G. B. Hefner, Atlantic Pipe Line Co., Dallas 

J. W. Emison, Texas Pipe Line Co., Houston 

J. L. Shoemaker, Stanolind Pipe Line Co., Tulsa, Okla. 

C. H. Lundt, Humble Pipe Line Co., Houston 

J. M. Hutts, Humble Pipe Line Co., Houston 

S. G. Loy, Humble Pipe Line Co., Houston 

F. 8S. Howard, Humble Pipe Line Co., Houston, Tex. 

F. 8. Richardson, Pan-American Pipe Line, Houston, Tex. 

Wm. Padgett, Pan-American Pipe Line, Houston, Tex. 

L. G. Golding, Gulf Refining Co., Houston, Tex. 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 885 


The results agreed upon at this meeting are outlined as follows: 

The committee has been asked to describe the methods used by the Interstate 
Commerce Commission in bringing valuation down to date. We understand and 
therefore have construed your request of us to pertain to the methods used by 
the Interstate Commerce Commission in making a latest final valuation as pre- 
scribed by section 19A of the Interstate Commerce Act. 

The computation methods and procedures employed by the Interstate Com- 
merce Commission in determining these elements of value are known to- this 
committee, and for pipelines embrace the following : 

Original cost, 

Cost of reproduction new, 

Cost of reproduction new less depreciation, 
Land, 

Rights-of-way, 

Working capital, . 

Going concern and other intangible values. 

All of the foregoing elements are subject to definite computation by both 
the Commission and the carriers except the element of going concern value. 
The latter value is applied by the Commission as a judgment factor and the 
weight and extent of matters considered in this figure have never been disclosed 
by the Commission. While there is no authentic or official statement by the 
Commission which shows how this element is determined and applied or that 
is given mathematical application, yet analysis and study of pipeline valuation 
dockets by this committee show that this element of value can be reduced to a 
mathematical pattern. 

The method recommended by this committee is as follows: 


Original cost, excluding land and rights-of-way less physical 
eC vice bbs hts dla ehitne a edkie ci bp eencgieantaenlide, aden 
Reproduction cost new less physical depreciation__._._._._...... -------~- 
SIRI sete iuich soeiggs denigtietedonntjei iaoesi tn anaes aaaitae eas COED attccncaaed 
BVEEOES GS. GOV Rieke ntinmetinninmiutmcesicninsiiapntniti ee eee 
IE SE ie rte eeieerseen eens ctreocieshs encncietetniaven tniesicelchtgsonich inten eed canada aeeeiiad ieee ee 
PIU A I a sis osesinssitnintb ibs wiih ininen nl igieasseatselpea area tanse giggle deaas meee aati 
Going concern value and other intangible___..____-__---~--.------ ee Le 
woatal Snel, TRIS OR. wsadtietentcsienticdeutentticbabidtde 22seS] 


We recommend that each carrier treat going concern value and other intan- 
gibles on the basis indicated by its valuation docket. 

The element of value which is referred to as cost of reproduction new is a 
value computed by the use of prices known as 1934 period prices. These period 
prices were determined from a study of annual prices from 1929 to 1934 and 
trends beyond and agreed to jointly by the Interstate Commerce Commission and 
this committee, and annual price studies are made jointly for each succeeding 
year. The annual prices so obtained show that the 1934 period prices are incor- 
rect for recent valuations. The annual trend of prices has been definitely 
upward so that it is necessary to raise the cost of reproduction new at 1934 
period prices in order to reflect these upward trends. 

The procedure of this committee for determining annual price increases or 
decreases does not provide for an agreement with the Commission on period 
prices each year. Since period prices are necessary for the determination of a 
final value, the committee recommends period prices be ascertained for each 
year in a manner similar to the determination of 1934 period prices. 

This committee has made a study of the annual prices in conformity with the 
method used by the Interstate Commerce Commission and finds that the 1934 
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period prices should be modified by the following multipliers for computing re- 
production cost new as of December 31, for the years indicated : 


| vajuation| 











Valuation 
Primary account for year Valua- || Primary account | for year | Valua- 

ending | tion, 1942 ending | tion, 1942 

| 1941 | | 1941 | 

Pe a oa alameda Pyae mttiiroet tl) Of! ton mz | 
ers sername wei ae | 1.05 ROS) Wh GR ROB os cs eee cc iscsi 1.11 1.16 
104, 154. . 1. 35 1. 37 | 113, 163... Daditgucaweionedis 1.12 1.16 
ts Ein tacabente biitiabale 1. 07 1.17 OEE a ee 1.00 1.00 
106, 156... 1. 22 B.S fl BEB, Baie want diaudewus re | 1.00 1. 00 
ft = | mae tl 1.19 i | 
108, 158... -- panldsee 1.11 | 1.16 | Subtotal... 1. 09 | 1.14 
109, 159... _- 1.05 | 1.08 || 116, 166, 186 (which include | | 
110, 160_.._- 1.19 1. 23 overmends)............. Za 1.00 1. 00 
111, 161-_- | Mae | 1. 32 | 

' 





This committee believes that if valuations were computed by each carrier 
according to the above described method at the close of each year, such valuation 
would be as nearly as possible in line with valuations which the Commission 
would make. 

We recommend that period prices for subsequent yearly valuations be made a 
matter of continuous study and reporting by this committee. 

This committee recognizes that the valuation procedure includes only proper- 
ties actually in service at the close of each calendar year. Such procedure is 
deficient in providing for valuation of properties added subsequently, which 
substantially increase the capacity to earn tariff revenue in the succeeding year. 
We recommend that this committee work out this problem with the ICC so as to 
include such values. 

This report will be distributed to members of the valuation and subcom- 
mittees only. 

Awaiting any further instructions, I am, 

Yours very truly. 
C. M. RosSeBrRuGH, 


Chairman, Engineers-Accountants Valuation Committee, American 
Petroleum Institute. 


Mr. Srveman. On pages 23 to 27 of your statement, Mr. Moss, you 
detail how the activities of the API, with respect to pipelines, have 
consistently been kept public and open to scrutiny, concluding with 
the summary that the API’s record of outstanding service is sup- 
ported by 7,900 pages of committee records and innumerable commit- 
tee meetings, all of which were open except the first one, at which the 
decision to cooperate in full was made. 

Now, is it your testimony that in none of the committee meetings 
were outsiders excluded, with the exception of that first one? 

Mr. Moss. Yes; to the best of my knowledge. 

I observed that this is one of the sections that I passed over, Mr. 
Singman. 

Mr. Stveman. Yes, sir. I note that. 

But, as the chairman noted, the entire statement will be placed in 
the record. 

Mr. Moss. Thank you. 

(Chairman Celler assumed the chair.) 

Mr. Stneman. How many of the preconference meetings held by 
the Engineers-Accountants Valuation Subcommittee were outsiders 
invited to or Bee mitted to attend ? 

Mr. Moss. I don’t know that they were meetings. 

Mr. Stneman. You don’t know that there were any meetings? 

Mr. Moss. No. I am not positive that they were meetings. 
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Mr. Sineman. Do not your records indicate that on at least a half 
dozen occasions during the last 20 years there have been meetings the 
day before the conference? 

Mr. Moss. I have assumed that they got together ; yes. 

Mr. Stneman. Well, it isin your statement ; sis it not? 2 

Mr. Moss. Yes, that they got together. 

Mr. Stveman. The usual custom 

Mr. Moss. The dates indicated that they got into Washington the 
day before, and I think there are perhaps 1 or 2 statements with 
regard to getting together the day before the meeting. 

Mr. Stneman. Well, there are documents, are there not, in your 
records, calling for this kind of a conference before the ICC meeting 
the next day? 

Mr. Moss, A preliminary meeting? I think there are 1 or 2 cases 
like that; yes. 

Mr. Sin¢gman. Now, in how many of those meetings were outsiders 
invited or permitted to attend ? 

Mr. Moss. I don’t know that. 

Mr. Stveman. Could you find out for the subcommittee, please, sir ? 

Mr. Moss. There again, your records are more complete than ours, 
and I am basing this only on our records. Did you 

Mr. Stneman. On your records. 

Mr. Moss. Did you find any ? 

Mr. Sineman. Yes, sir. Well, we have from your records numer- 
ous instances where this kind of meeting took place. What we do 
not have is any indication as to whether ‘outsiders were permitted to 
attend those meetings. 

Mr. Moss. I don’t think there was any objection to it. 

Mr. Stneman. Well, we don’t know whether any were invited to 
attend. Could you find that out for us? 

Mr. Moss. Well, that would not necessarily make it a closed meet- 
ing. I found nothing that indicated any secrecy here of any kind 
whatever. 

Mr. Stnaman. At how many of the conference meetings between 
the Engineers-Accountants Valuation Subcommittee and the repre- 
sentatives of the ICC Bureau of Valuation were outsiders invited or 
permitted to attend ? 

Mr. Moss. Well, that was a Government meeting. I don’t count 
that as one of our committee meetings. 

Mr. Sineman. Then, are you implying that at none were outsiders 
permitted to attend ? 

Mr. Moss. No, sir. 

Mr. Stneman. Do you know the answer to the question ? 

Mr. Moss. No. I would have to go back and see all of those rec- 
ords. Our records do not indicate that they were closed meetings, 
nor do they indicate that anyone was excluded. 

Mr. Stneman. I show you now, sir, a copy of a letter dated Febru- 
ary 16, 1956, sent by Mr. H. J. Amend, vice chairman of the Com- 
mittee on Pipeline Accounting. Does not this letter show concern on 
the part of the writer lest correspondence with his predecessor vice 
chairman be included in the public files of the ICC? 

Mr. Moss. This letter you did not get from our files. 

Mr. Stneman. That is correct, sir. 

98505—58—pt. 1, vol. 2——5 
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Mr. Moss. I will have to—— 

Mr. Stneman. That letter came from the files of Mr. Dow, sir. 

Mr. Moss. Do you know the complete history of this, Mr. Singman ? 

Mr. Stneman. No, sir. 

Mr. Moss. Well, I am not as intimate—I would be very happy to 
submit to you a statement on this letter, but I will tell you now, to the 
extent that my memory serves me, what happened here. 

One of our committeemen dropped into the Commission, and in a 
general conversation with someone in the Commission said that we 
were not going to—that the committee was not going to file something 
or other, and then he left some kind of a conclusion to that effect, and 
the Commission inadvertently put it in the file of those that had filed 
something, and somebody out in the Midwest wrote in to us for our 
position in the matter, and we said we had none, and then he referred 
us to the ICC docket where this letter had inadvertently been filed, 
and we had to finally straighten him out. 

There are, in addition to this, 5 or 6 other pieces that will finally 
give you a clear understanding of what happened. 

Mr. Stneman. All right, sir. 

If you wish to add to this statement or amplify it in any way, we 
would appreciate receiving it. 

Mr. Moss. I would like very much to do that. 

Mr. Stneman. Thank you, sir. 

(The document referred to is as follows :) 


FEBRUARY 16, 1956. 
Mr. JAMES E. Moss, 


Director, American Petroleum Institute, 
Division of Transportation, Washington, D. C. 

Deak Mr. Moss: This will acknowledge receipt of your February 9 letter con- 
eerning copies of correspondence which Mr. Clagett left with Interstate Com- 
merce Commission officials when he was in Washington during December. 

I am confident that Mr. Clagett had no idea that such letters would become a 
part of the official files related to docket No. 30920. I can understand, however, 
that some embarrassment might result from copies of such letters getting into 
the ICC files. 

I assure you that it will be my purpose, as vice chairman of.the committee on 
accounting regulations, to work through Mr. Fayette B. Dow in all matters to be 
taken up with officials of the Interstate Commerce Commission bureaus in Wash- 
ington. 

Yours very truly, 








Mr. Sryeman. Mr. Moss, do you recall the testimony yesterday 
with respect to the letter dated September 14, 1950, from Mr. Herbert 
Bergson, Assistant Attorney General in Charge of the Antitrust 
Division, to Service Pipe-Line Co. interpreting the pipeline consent 
decree / 

Mr. Moss. I heard that here; ves. 

Mr. Stneman. Do you recall the part of that letter interpretation 
which denied permission to the Service Pipe Line Co. to revalue its 
entire property for purposes of valuation, but insisted rather that 
the precise wording of paragraph 3 (a) of the consent decree be 
followed, which requires that the latest final valuation of the ICC 
be used as a base, and to that valuation base then must be added the 
current value of additions and betterments, less depreciation ? 

Mr. Moss. Well, I heard that letter read here, saint I have never 


heard of Mr. Bergson, and I never heard of the decree or the opinion 
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that he granted, or gave, and I told Mr. Harkins that when he called 
on. us. 

The Cuatrman. You are not a lawyer, are you! 

Mr. Moss. No, sir, Iam not; lam sorry. 

The Cuarrman. Why with such vehemence ? 

Mr. Moss. Because I would make so much better an appearance if 
I were among this galaxy of legal talent, Mr. Chairman. 

Mr. Keatine. We had a witness here who said all lawyers were 
flannelmouths. He was going pretty good until he made. that 
statement. 

Mr. Moss. Mr. Chairman, I would like to add that I wish I were a 
lawyer, that I am the only one in my family that escaped being a 
lawyer. My father was a judge. 

Mr. Kearine. Escaped. I tell you [ Laughter. ] 

The CuatrmMan. Well, there is a way out; you can still study law, J 
guess. 

Mr. Moss. I am rather old for that, sir. 

Mr. Stneman. Let me ask you, sir, Is it not a fact, if you can answer 
this question, that the method for computing valuation insisted upon 
in Mr. Bergson’s letter results in a lower valuation than would be 
permitted if the pipeline company could revalue its entire property, 
at least in an inflationary time ‘ 

Mr. Moss. Mr. Singman, I know nothing about. pipeline valuation 
or the techniques of it, or accounting, or anything of that kind. 

Mr. Kratine. Why don’t we ask that type of question of Mr. Dow? 

Mr. Sineman. In your final statement, Mr. Moss, you said that the 
record of the work of the Committee on Pipeline Valuation and the 
Engineers-Accountants Valuation Subcommittee reflect great credit 
on the chairmen, and that entitled them to thanks and support of 
pipeline carriers, the API, the petroleum industry, and the Gov rern- 
ment of the United States. Do you think that these activities of 
those committees have benefited the general consuming public, as well ? 

Mr. Moss. I don’t think there is any doubt of that. 

The CHarrman. What was that last ? 

Mr. Moss. I do not believe there is any doubt of it. 

Mr. Stneman. Do you think that the record of these committees 
has benefited and deserved the thanks of independent producers of 
oil who ship through these pipelines, as well ? 

Mr. Moss. I would certainly think so. The community in general, 
I think, has profited by it. 

Mr. Srtneman. Do you think the work of these committees has re- 
sulted in having as low valuations as possible for the pipeline 
companies ¢ 

Mr. Moss. All that I can say, Mr. Singman, not being an accountant, 
or not being an authority on pipeline, is that, to my understanding, 
after sitting up for 28 days and nights and reading, these records 
reflect credit on those who have partic ipated in this work. 

Mr. Stneman. Thank you very much, sir. I have no further 
questions. 

The Cuairman. Allright. Unless there are some questions—thank 
you, Mr. Moss. 

We will now hear from Mr. Fayette B. Dow, chairman of the 
Committee on Pipeline Accounting, and secretary of the API En- 
gineers-Accountants Valuation Committee. 
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Mr. Stneman. Mr. Chairman, before Mr. Dow begins, may I offer 
at this point a series of documents supplied to the subcommittee by 
the office of Mr. Moss ? 

The Cuarrman. They will be accepted. 

(The documents referred to appear at pp. 922-1004.) 

(The documents referred to on p. 867 are as follows :) 


SUMMARY 


1. This is the history of the pipeline valuation work of committees of the 
American Petroleum Institute. 

2. It is based on institute records numbering 7,900 pages, going back to the 
initiation of the work in 1934, none of which has ever been destroyed, and all 
of which have been read. 

3. The cooperation and aid of pipeline carriers with the Interstate Commerce 
Commission in the valuation of their properties is required by law (ICC Act, 
sec. 19e; see annex A). 

4. The cooperation of the American Petroleum Institute and its committees 
was requested by letter dated September 13, 1934, to Axtell J. Byles, president, 
American Petroleum Institute, from Director Ernest I. Lewis, Bureau of Valua- 
tion, Interstate Commerce Commission. 

5. The Commission’s request for cooperation was considered at a meeting of 
the central committee on pipeline transportation called for that purpose in the 
American Petroleum Institute board room, New York, September 28, 1934. 

6. Present, among others, at that meeting were C. H. Kountz, D. 8. Bushnell, 
Fayette B. Dow, R. B. McLaughlin, James J. Cosgrove, J. Edgar Pew, Col. H. T. 
Klein, J. H. Peper, J. L. Shoemaker. 

7. The decision was made to cooperate with the Commission, and Col. H. T. 
Klein was appointed chairman of a pipeline valuation committee, with Dow, 
Bushnell, Cosgrove, and Kountz as members. 

8. There had already been in existence, starting some 2 years prior to this, a 
committee on pipeline accounting regulations, of which Fayette B. Dow was 
chairman, 

9. At the annual meeting of API some 6 weeks later in Dallas, Colonel Klein 
reported for his committee on conferences held with the Bureau of Valuation, 
ICC, after which he announced the appointment of a working subcommittee to 
be called the Engineers-Accountants Valuation Subcommittee, with Ralph B. 
McLaughlin, chairman, Fayette B. Dow, secretary, and 9 pipeline engineers and 
8 pipeline accountants as members. 

10. The pipeline valuation work got under way promptly and followed the plan 
prescribed by the Commission, which was basically the same plan followed in 
the valuation of the railroads (annex B). 

11. Since pipeline valuation is a continuing problem, the work of the com- 
mittees of API has continued down to the present with excellent relations main- 
tained between the committees of the carriers and the staff of the Commission. 

12. During the war and since, the committees have, at the request of the 
Bureau of Valuation, ICC, furnished clerical help to assist, from time to time, 
in the collation of pipeline data. 

13. The American Petroleum Institute and its committees were not a party to 
and had nothing whatever to do with the so-called pipeline consent decree of 
December 23, 1941, under the Elkins Act. Furthermore, the Committee on Pipe 
Line Valuation, API, informed its Engineers-Accountants Valuation Subcommit- 
tee that the interpretation of the consent decree should be left to the legal 
departments of the interested carriers and that the subcommittee should make no 
recommendations on the subject. 

14. There is nothing secret or confidential regarding pipeline valuation records 
of the Government. The Interstate Commerce Act requires that all records of the 
Interstate Commerce Commission relating to the valuation of carrier property 
(unless restricted with cause stated by the Commission) shall be open to the 
publie (ICC Act, sec. 19e, annex A). 

15. The Interstate Commerce Commission has publicly cited the American 
Petroleum Institute and its committees on several occasions for their cooperation 
and assistance in the valuation of pipelines (annex C). 

16. The work of these committees of the institute as disclosed by 7,900 pages 
of their records covering nearly a quarter of a century of effort, support the 
belief that their cooperation with the Interstate Commerce Commission in the 
valuation of pipelines has been discharged with honor and efficiency and that 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 891 


they are deserving of the support and thanks of all pipeline carriers of oil, the 
American Petroleum Institute, the petroleum industry and the United States 
Government. 


A HIstTorRY OF THE WorRK OF COMMITTEES OF THE AMERICAN PETROLEUM INSTITUTE 
WHICH, AT THE REQUEST OF THE INTERSTATE COMMERCE COMMISSION, COOPER- 
ATED FOR THE VALUATION OF PIPELINES 


Presented to Antitrust Subcommittee, Judiciary Committee, House of Represent- 
atives, Congress of the United States, by the American Petroleum Institute— 
Prepared July 25, 1957 

FOREWORD 


None of the records of the American Petroleum Institute which relate to 
its Pipe Line Valuation and Accounting Committees, created at the request of 
the Interstate Commerce Commission to cooperate with that agency for the 
valuation of oil pipelines, have ever been destroyed. These records, going back 
for a quarter century, and filling more than 7,900 pages, constitute the foundation 
in fact of this history. All statements relating to the work of these committees 
can be cited to these records. 


1. The American Petroleum Institute 


The American Petroleum Institute was incorporated in the District of Colum- 
bia on March 20, 1919. It was organized by the members and subcommitteemen 
of the National Petroleum War Service Committee, which had functioned so 
effectively throughout World War I as the industry’s liaison agency with the 
Government. 

The American Petroleum Institute is essentially a petroleum-industry forum, 
composed of a board of directors and some 200 committees which deal with all 
kinds of problems relating to petroleum These committees, in general, are 
grouped under divisions and departments, such as production, refining, market- 
ing, and transportation. 

The objects of the American Petroleum Institute as set forth in the articles 
of incorporation are: 

“(a) To afford a means of cooperation with the Government in all matters of 
national concern, and 

“(b) To foster foreign and domestic trade in American petroleum products, 
and 

“(c) To promote in general the interests of the petroleum industry in all its 
branches, and 

“(d) To promote the mutual improvement of its members and the study of the 
arts and sciences connected with the petroleum industry.” 


2. The Central Committee on Pipe Line Transportation of the American Petro- 
leum Institute 


At the annual meeting of the institute held in Houston, Tex., on November 
14-17, 1932, the board of directors authorized the establishement of a Central 
Committee on Pipe Line Transportation. There being no division of transporta- 
tion in the institute at that time, the new central committee was placed under 
the division of production, which maintained an office in Dallas. The chairman 
of the new committee was Clark H. Kountz and it had 37 members. 

Prior to the formation of this Central Committee on Pipe Line Transporta- 
tion, there had been a few individual committees working on pipeline prob- 
lems, Such as the Committee on Pipe Line Crossings under Railroads, Com- 
mittee on Pipe Line Safety, Committee on Corrosion of Pipe Lines, etc. These 
older committees were in 1932 organized under the new central committee. 

In 1920 the Interstate Commerce Commission had instituted an investiga- 
tion of depreciation rates affecting various carriers, railroads, telephone and 
telegraph companies, water carriers and pipelines. The Commission then set 
aside the proceedings affecting all carriers except railroads and telephone and 
telegraph companies. After a decision was rendered in those cases, early in 
1932, the inquiry on pipeline depreciation was revived by the Commission. 
There had been an industry committee outside of API which had been working 
on the subject of pipeline depreciation as early as 1921 and in October 1933 
that committee was merged with the API Committee on Pipe Line Accounting 
Regulations which also functioned under the Central Committee on Pipe Line 
Transportation. Fayette B. Dow was chairman of this committee. 
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8. Interstate Commerce Commission calls on American Petroleum Institute to 
cooperate in valuation of pipe lines 


Up until the fall of 1934 the pipeline activities of API were as outlined 
above. As already stated, Clark H. Kountz was chairman of the Central Com- 
mittee on Pipe Line Transportation. Carl A. Young was the full-time staff 
Secretary of the Division of Production, API, which had an office in Dallas, 
Tex. 

Then in mid-September, the following letter was received by the president 
of the American Petroleum Institute: 


INTERSTATE COMMERCE COMMISSION, 
BUREAU OF VALUATION, 
. Washington, September 18, 1934. 
Hon. AxTetyt J. Bytes, 
President, American Petroleum Institute, 
New York, N. Y. 

Dear Mr. PrEstpent: Section 19 (a) of the Interstate Commerce Act re- 
quires the Interstate Commerce Commission to value the property owned or 
used by every common carrier subject to the provisions of this act. This in- 
cludes all pipeline companies engaged as common carriers in the transporta- 
tion of petroleum and petroleum products either wholly by pipeline, or partly 
by pipeline and partly by railroad or by water. 

Plans have been tentatively prepared for making such a valuation. The law 
provides and requires that common carriers subject to the provisions of the 
valuation act shall cooperate in this valuation. Such cooperation is especially 
desirable at this time when the work should be carried forward with the 
greatest possible economy both to the industry and Government and with the 
least inconvenience to all. 

It is desired that all interested parties be given opportunity to express their 
views. In the valuation of the railroads, the carriers created an organization 
and committees to represent them generally. The suggestion is therefore made 
that the carriers by pipeline of petroleum and petroleum products take similar 
steps for cooperation with the Interstate Commerce Commission in the planning 
and carrying forward of this work. Wither directly or through the American 
Petroleum Institute such committees and contacts were established in the mat- 
ter of depreciation charges and accounting classifications. 

Our plans call for the beginning of the valuation work this fall. We would 
be agreeable to conferring with a committee representing pipeline carriers with- 
ing the next 3 weeks. 

By direction of division 1. 

Very truly yours, 
Ernest I, Lewis. 

Director Lewis’ letter was acknowledged by William R. Boyd, Jr., executive 
vice president of API, as follows: 

SEPTEMBER 17, 1934. 
Hon, Ernest I. Lewis, 
Director, Bureau of Valuation, 
Interstate Commerce Commission, 
Washington, D.C. 


My Dear Mr. Lewis: In response to your letter of September 13, to President 
Byles with respect to the Commission’s desire to confer with a committee rep- 
resenting pipeline carriers within the next few weeks, please be advised that the 
institute has referred your letter to its Central Committee on Pipeline Trans- 
portation, Clark Kountz, chairman, for handling. 

I think you may be certain of the institute’s cooperation and Mr. Kountz will 
advise you as promply as he can with respect to the conference you suggest. 

Very truly yours, 
W. R. Boyp, Jr. 

Copy to Messrs. Clark Kountz, D. S. Bushnell, Fayette B. Dow, and C. A. Young. 


On the day following the date of Director Lewis’ letter to President Axtell 
Byles, API, the Commission sent out a notice entitled: “Valuation of Pipelines” 
to all carriers placing them on notice of the Commission’s plan to proceed with 
the valuation work in much the same language as in Director Lewis’ letter to Mr. 
Byles and ending with the following paragraph: 

“Our plans eall for the beginning of the valuation work this fall. We would 
be agreeable to conferring with a committee representing pipeline carriers 
within the next 3 weeks.” 
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4. American Petroleum Institute meeting and plans for cooperating with Inter- 
state Commerce Commission in valuation of pipelines 

On the same day that Mr. Boyd wrote Director Lewis, he also wrote Mr. Kountz 
in Independence, Kans., attaching a copy of Director Lewis’ letter. Under date 
of September 19, 1934, Mr. Kountz by letter called a meeting of his Central Com- 
mittee on Pipeline Transportation in the API board room, New York, for 2 p. m., 
September 28. 

On the day following the date of notice of meeting (September 20), a member 
of the central committee wired Chairman Kountz suggesting that no representa- 
tives of ICC should be invited to attend the New York meeting on September 28. 
Mr. Kountz not being in his office, the contents of this telegram was phoned to 
Carl Young, staff secretary, division of production, API, in Dallas and he pro- 
ceeded to send telegrams to Mr. Boyd and Mr. Dow stating that “officers of 
committee particularly anxious that ICC are not invited to this meeting.” 

The desire of the central committee and their legal right to discuss this 
momentous matter among themselves before discussing it with the Commission 
was, in every way, a normal desire. It is, however, the single instance of a 
“closed meeting” which a quarter century of records discloses in connection with 
pipeline valuation. The minutes of the meeting of September 28 clearly show 
why it would have been embarrassing had Commission representatives been 
present. Col. H. T. Klein, Fayette B. Dow, and others present, engaged in a 
general discussion of whether or not the Commission had the authority under 
the law to do what they were proposing. It was not.until the annual meeting 
of the institute on November 15, 1934, that they conceded, tentatively, that the 
Commission had such right. 

The meeting in New York on September 28, 1934, was well attended, the 
notice of meeting and Mr. Lewis’ letter being read into the minutes. After 
the debate on the law was concluded, Mr. Kountz, in accordance with an earlier 
action, appointed a committee on pipe line valuation, consisting of: H. T. 
Klein, chairman, the Texas Co.; Fayette B. Dow, secretary, American Petro- 
leum Institute; D. S. Bushnell, member, Northern Group of Pipe Lines: James 
J. Cosgrove, member, Continental Oil Co.; Clark H. Kountz, ex officio, chairman, 
central committee on pipeline transportation. (This is the committee often 
referred to in the records as the “Steering Committee.” ) 

On October 1, 1984, Chairman Kountz wrote Director Ernest I. Lewis, ICC, 
the following letter: 

OctToBeR 1, 1934. 
Subject: Valuation of pipelines. 
Hon. Ernest I. Lewis, 
Director, Bureau of Valuation, 
Interstate Commerce Commission, Washington, D. C. 


Dear Mr. Lewis: Your letter of September 13 addressed to Axtell J. Byles, 
president, American Petroleum Institute, on this subject has been referred to 
the Institute’s Central Committee on Pipeline Transportation. 

As chairman of that committee, I wish to inform you that your letter was 
considered by the central committee at a special meeting held in New York 
on September 28, at which time I was directed to appoint a Committee on 
Valuation of Pipelines which should confer with you in the matter of valuation 
of common-carrier pipelines. 

I have appointed the committee, with membership as follows: H. T. Klein, 
chairman, the Texas Co.; Fayette B. Dow, secretary, American Petroleum Insti- 
tute; D. S. Bushnell, Northern Group of Pipelines; James J. Cosgrove, Conti- 
nental Oil Co.; Clark H. Kountz, ex officio, chairman, Central Committee on 
Pipeline Transportation. 

The committee will be glad to confer with you at your convenience if you will 
kindly inform the secretary, Fayette B. Dow, 930 Munsey Building, Washington, 
D. C., when and where such a conference might best be held. 

Very truly yours, 
C. H. Kountz, Chairman. 


Copies to: Members of Committee on Valuation of Pipelines; Mr. C. A. Young. 


The annual meeting of the American Petroleum Institute was held 6 weeks 
after the special pipeline meeting in New York in September. That annual 
meeting was held in Dallas, Tex., in mid-November and on November 15, 1934, 
the Central Committee on Pipeline Transportation held its meeting. At this 
meeting, Col. H. T. Klein reported for the Committee on Pipeline Valuation 
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referring to several conferences with the Valuation Section of ICC on its 
valuation order No. 26 and related subjects. 

The minutes of this meeting then state that the Pipeline Valuation Committee 
finally decided to appoint a special subcommittee of practical engineers and 
accountants to confer with the representatives of the Commission to consider 
various sections of Valuation Order No. 26. 

This Engineers-Accountants Subcommittee under the Committee on Pipeline 
Valuation, consisted of Ralph B. McLaughlin, chairman, Fayette B. Dow, 
secretary, together with 9 engineers and 8 accountants as members. 

Reference was made earlier to the Committee on Pipeline Accounting Regula- 
tions which came into being in 1932. Fayette B. Dow was chairman of this 
committee which reported directly to the central committee. This is the com- 
mittee referred to by Director Lewis in his letter to Mr. Byles of September 13, 
1934. This committee, as stated by Director Lewis, has already been working 
on depreciation charges and accounting classifications. Then, and in addition, 
we have the Committee on Pipeline Valuation under Col. H. T. Klein with its 
Engineers-Accountants Valuation Subcommittee under Ralph B. McLaughlin, 
with Mr. Dow serving as “secretary” of both. 

It should be noted here that the appointment of Mr. Dow as “secretary” 
of these committees was merely a convenient way of having a Washington resi- 
dent on the committees. Other members were located all over the country. 
Mr. Dow, cousel and Washington representative of API, was located in the 
Nation’s Capital. The business of these committees required that there be 
someone in Washington to maintain contact with ICC. This contact could not 
be maintained by the staff of the division of production for they were located 
in Dallas. Thus, by making Mr. Dow “secretary” and adding an addressograph 
plate with his name to that of the committee, he would receive all communica- 
tions relating to these committees. He did not, in fact, do the secretarial 
work of these committees. This was done by their chairmen. The reasons for 
having Mr. Dow attached to these committees are clearly set forth by members 
in correspondence in the institute files during the year 1934. 

Mr. Dow’s chairmanship of the Committee on Pipeline Accounting Regula- 
tions was based on similar considerations. Most of the work of this committee 
is carried on by mail, by Mr. Dow referring questions relating to accounting 
originating either with the Commission or the carriers, to the appropriate group 
for opinion. If the carriers’ opinions are being sought, Mr. Dow places the ques- 
tion before them by mail, summarizes their replies and presents them to the 
Commission’s Bureau of Accounting with all of the correspondence if desired. 


5. Magnitude of the pipeline valuation problem 

Referring to the valuation of all carriers the Commission has declared : 

“The work of ‘primary valuation’ of these agencies of transport and com- 
munication may very conservatively be termed the most stupendous appraisal 
task ever undertaken. * * *” 

In addition to the primary valuation the law requires that the Commission 
“keep itself informed with respect to all new construction, extensions, improve- 
ments, retirements or other changes in the condition, quantity, use, and classi- 
fication of the property of all common carriers as to which original valuations 
have been made and the cost of all additions and betterments thereto and all 
changes in the investments therein” which have occurred since basic valuations 
were established, and to have information available at all times that will 
enable the Commission to revise and change its previous inventories, classifi- 
cations and valuations. 

As just one example of the tremendous detail involved in the pipeline valua- 
tion work, the Engineers-Accountants Valuation Subcommittee arranged for 
the printing of 340,000 forms which were purchased by individual pipeline car- 
riers in order to comply with ICC pipeline Valuation Order No. 28 of 1948. 


6. Commission’s plan for valuation of pipelines 

The plan for cooperation between the Interstate Commerce Commission and 
committees of the carriers for the valuation of pipelines as required under sec- 
tion 19 of the Commerce Act was developed by the Commission. It followed both 
in principle and practice the plan developed by the Commission for valuation 
of the railroads. 

The railroad valuation work had started in 1913, reached a maximum of ac- 
tivity from 1917 to 1919 and was substantially completed as to primary valua- 
tions by 1933. At the climax of this tremendous undertaking some 1,550 persons 
were employed by the Commission for valuation work alone. 
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There is attached on this subject Annex B being copies of records relating to 
Federal Valuation of the Railroads in the United States, October 1916. These 
records give the organization of committees representing the railroads that co- 
operated with the Commission as required by law. The railroad committee 
structure was, of course, more elaborate than that used by the pipeline carriers 
for their valuation work, but the general pattern was the same. 

As explained the pipeline carriers in 1934 had already organized a Central 
Committee on Pipeline Transportation in the American Petroleum Institute. 
It had 37 members. When the Commission called on the institute to assist with 
the pipeline valuation work, the Central Committee created a Committee on 
Pipeline Valuation of 5 members and under it an Engineers-Accountants Val- 
uation Committee of 18 members. The Committee on Pipeline Accounting 
Regulations of 14 members was already in existence at the time the valuation 
work on pipelines was undertaken. These were the committees which undertook 
to cooperate with the Interstate Commerce Commission for the valuation of 
pipelines. 

It will be recalled that Director Lewis in his letter to President Byles, API, 
said that “In the valuation of the railroads the carriers created an organization 
and committees to represent them generally.” This is the organization described 
in annex B. There is also included in annex B a statement of the practices 
followed in the valuation of the railroads, abstracted from the Texas Midland 
Railroad case (75 ICC 1, p. 8, decided July 31, 1918). 

In a letter read by Mr. Dow to the Central Committee on Pipeline Trans- 
portation on November 15, 1934, which he had received from Director Lewis, 
the basic plan for the field survey is outlined by the Director with the number 
of persons in the party both for the Commission and the carriers with the duties 
stated for each. 

At a meeting of representatives of the Engineers-Accountants Valuation Sub- 
committee with representatives of the Engineering Section, Bureau of Valua- 
tion, ICC, held in Washington, December 3 to 7, 1935, the ICC representatives 
described in detail the valuation plan which would be followed for pipelines. 
At this same meeting, representatives of the Commission accepted the Pipeline 
Valuation Committee and its Engineers-Accountants Valuation Subcommittee as 
representative of the pipeline carriers, 

Thus, it will be seen that the plan of organization and procedure for the val- 
uation of pipelines followed that used for the railroads; that the pipeline plan 
originated with the Commission and was based on the railroad plan, and that 
the committees organized in the American Petroleum Institute to cooperate with 
the Commission as required by law were approved by the Commission 
(annex C). 


7. Completion of initial valuation of pipelines 


The first fieldwork in pipeline valuation began in 1935 and was completed 
in about a year. On November 11, 1936, Col. H. T. Klein, chairman, Committee 
on Pipeline Valuation, was able to report to the Central Committee on Pipe- 
line Transportation that through cooperation of his committees with the Inter- 
state Commerce Commission, very substantial saving over the Commission’s 
estimates for the cost of the valuation work to the Government had been 
realized. 

Colonel Klein stated that the Commission’s original estimate of the cost of the 
pipeline valuation work was $5 per $1,000 of valuation or $3,820,688.54, whereas 
the actual cost had been $0.92 per $1,000 of valuation or $706,459.57, which was 
only 18.49 percent of the original estimate. 

In addition, Colonel Klein reported that further exchange of views between 
his committees and representatives of the Commission had resulted in a simpli- 
fication of records required to implement Supplement No. 8 to ICC Valuation 
Order No. 3 which had effected a saving estimated to equal $150,000 per annum. 


8. Routine meetings of the API Pipeline Valuation Committees with the Val- 
uation and Accounting Bureaus of the Commission 

When the pipeline valuation work was first initiated in 1935, the oil pipeline 
mileage of the carriers was about 93,000. At the present time it is about 185.,- 
000—practically double the 1935 mileage. This continuous expansion of plant 
requires that valuation work be continuous and this in turn requires a contin- 
uing program of cooperation between the carriers and the Commission. 

For example, the replacement or extension of a pipeline at any particular 
time must be based on current prices for labor and material for that period. 
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This situation produces, of course, a constantly changing valuation problem. 
This problem is met by the establishment of so-called guide prices for the period, 
these guide prices or unit costs being matters of discussion and agreement be- 
tween the carriers and the Commission’s Bureau of Valuation. If these guide 
prices and similar cost data are kept current, pipeline valuation may be kept 
current, subject to the time required to apply them—all as required by law. 

Meetings to confer on these unit or guide prices and similar problems are 
usually called once or twice a year in Washington at a time mutually acceptable 
to the Bureau of Valuation representatives and the HEngineers-Accountants 
Committee. 

The committee members usually come to Washington a day early to coordinate 
their information and on the following day confer with the Bureau of Valuation 
in an attempt to reach agreement on various elements of the valuation problem. 

At these conferences, minutes are kept by the Commission Bureaus and many 
of these “memorandums of conference” appear in the institute’s pipeline valua- 
tion files. After the conference, it is the usual practice to send 5 or 6 copies of the 
memorandum of conference to the chairman of the Engineers-Accountants Valua- 
tion Committee for his review, after which some hundred or more copies are 
reproduced by the Commission for circulation to all parties at interest. 

In connection with these valuation matters, it was always understood by all 
concerned that action taken or conclusions reached during the conference would 
not be binding on any individual company and neither would they be binding on 
members of the conference committees representing either the carriers or the 
Commission and that both sides reserved the right as a result of further study 
and consideration of the subject matter to change or withdraw any conclusions 
or opinions that might be reached during the course of the conference. 

A description of the nature of the work of the Committee on Pipeline Account- 
ing Regulations of which Fayette B. Dow is chairman, appears in the last para- 
graph of section 4 of this statement. 

It should be pointed out finally with respect to these conferences between pipe- 
line representatives and representatives of the Commission, that based on a 
policy of the Commission of long standing, those who were neither pipeline engi- 
neers nor accountants were not permitted to attend. 

With respect to this policy of the Commission the Monograph of the Attorney 
General’s Committee on Administrative Procedure—Part 11, Interstate Com- 
merce Commission, page 52 (Bureau of Valuation) has the following to say: 

“As a result of experience the Commission prohibited all lawyers from attend- 
ing any of these conferences. No attorney, either for a carrier or for the Com- 
mission, was permitted to attend any conference.” 

Because of this policy, Mr. Dow attended neither the conferences themselves, 
nor the informal carrier-meetings usually held the day before such conferences. 


9. Effect of the Second World War on pipeline valuation 


On November 25, 1940, Ralph B. McLaughlin, chairman, Engineers-Accountants 
Valuation Subcommittee, resigned to assist the Government with pipeline prob- 
lems resulting from the national emergency. He was succeeded by C. M. Rose- 
brugh, who had been vice chairman. 

When the United States entered the Second World War, the staff of the Bureau 
of Valuation, ICC, was made available to other Government agencies to assist 
with the valuation of property condemned by the Government for defense pur- 
poses. There was so much of this work that an agency priority list was used 
to allocate the services of the Bureau of Valuation staff. As a result of this 
situation, pipeline-valuation work came to a virtual stop. 

Mr. Rosebrugh reported slow progress on pipeline-valuation work due to the 

var to the chairman of the Pipe Line Valuation Committee on September 3, 1942. 
A month later he reported a shortage of help in the Bureau of Valuation due to 
war. On November 4, 1942, he reported to members of his committee all cost 
data filed with the ICC Bureau of Valuation, including 1940 and 1941 reports, 
had not been assembled by the Bureau and no guide prices had been agreed to— 
account of the Bureau's shortage of help. 

On November 10, 1942, Mr. Rosebrugh raised the question with the Committee 
on Pipe Line Valuation as to whether his committee should attempt to work out 
guide prices for 1940, 1941, and 1942. The committee recommended against this 
stating that this “is a function of the ICC Bureau of Valuation Engineers.” 

By August 1948 the pipeline-valuation problem had become so acute that Mr. 
Louis Hood, head valuation engineer, Bureau of Valuation, ICC, sought clerical 
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assistance from the carriers to bring to date valuation work now 4 years in 
arrears. 

In this connection, it should be noted that section 19e of the Interstate Com- 
merce Act (49 U. 8S. C. 19e) states in part: 

“* * * and every common carrier is hereby directed and required to cooperate 
and aid the Commission in the work of the valuation of its property in such fur- 
ther particulars and to such extent as the Commission may require and direct, 
and all rules and regulations made by the Commission for the purpose of adminis- 
tering the provisions of this section and section 20 of this part shall have the 
full force and effect of law.” 

On October 6, 1943, Mr. Roseburgh reported to his committee as follows: 

“In the compilation of the above data (guide prices 1940, 1941, 1942) help was 
requested of the carriers by ICC due to a shortage of personnel and the following 
men were assigned by their companies to help in this work.” (Then follows the 
names of these men and their companies.) ‘Most of the work was accomplished 
during the month of August (1948) and Mr. Louis Hood, ICC, head valuation 
engineer, has expressed his appreciation for this assistance.” 

Requests for this clerical assistance continued to be made by the Commission 
staff during the war due to a shortage of personnel and from time to time after 
the war as a result of insufficient budget. In each such instance, the chairman 
of the Engineers-Accountants Valuation Subcommittee noted the matter in his 
report and usually stated the names of men who performed the service, their 
company affiliation, and the length of their service. All of this service was per- 
formed at the request of and under the direction and supervision of the staff 
of the Interstate Commerce Commission, Bureau of Valuation. 

Having in mind that the law requires the carriers to cooperate with and aid 
the Commission and that under the original valuation plan they did so in the 
field at the request and under the supervision of the Commission similar service 
performed later would only appear to differ by virtue of being performed in the 
Commission’s office rather than in the field. (See 272 I. C. C. 375 at p. 383.) 


10 Death of OC. M. Rosebrugh and appointment of his successor, J. L. Shoemaker, 
as chairman, Engineers-Accountants Valuation Subcommittee 


Interest has been indicated by staff counsel for your committee in the series 
of events following the death of C. M. Rosebrugh which led to the appointment of 
J. L. Shoemaker as chairman of the Engineers-Accountants Valuation Subcom- 
mittee. 

The API files, plus 3 or 4 letters sent to Mr. Dow, but not to API, tell the 
complete story. The chronology of these events follows: 

January 11, 1950, McLaughlin to Cosgrove: “Rosebrugh suffered heart attack 
Saturday morning, January 7 (1950). Suggest J. L. Shoemaker be appointed vice 
chairman. Thirty days ago Rosebrugh told me in St. Louis he wished to resign 
as chairman and he recommended Shoemaker for chairman.” Copies to Dow, 
Gee, Peper. 

January 12, 1950, Moss to Shoemaker: “I received a telephone call from Dow in 
Mobile stating that Rosebrugh had had heart attack. I am appointing you vice 
chairman immediately to take charge of work of committee. This will account 
for me appointing you without consulting you.” 

January 12, 1950, Moss to Shoemaker: “Formal appointment as vice chairman, 
Engineers-Accountants Valuation Subcommittee, on behalf of J. J. Cosgrove, 
chairman, Pipe Line Valuation Committee.” Copies to committee. 

January 13, 1950, Shoemaker to Director George S. Douglass, Bureau of Valua- 
tion, ICC: “Mr. Rosebrugh passed away last night. I will serve as vice chair- 
man until permanent arrangements can be made.” 

January 13, 1950, McLaughlin to Cosgrove (airmail) : “Rosebrugh passed away 
this morning. Recommend that Shoemaker be appointed chairman.” 

January 13, 1950, Dow to Moss (telegram from Point Clear, Ala.) : “Shoe- 
maker reports Rosebrugh’s death. Suggest further appointment of chairman 
and vice chairman be deferred until I can talk with you on my return.” 

January 16, 1950, Shoemaker to Moss: Accepts appointment as vice chairman. 

January 16, 1950, Peper to Cosgrove: Agrees that Shoemaker should succeed 
Rosebrugh. 

January 17, 1950, Gee to Cosgrove: Agrees that Shoemaker should succeed 
Rosebrugh. 

January 25, 1950, Dow to McLaughlin: “I was in Alabama when Rosebrugh was 
stricken. It will now be in order to appoint Shoemaker chairman and another 
vice chairman if that is the desire of Mr. Cosgrove’s committee.” 
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January 27, 1950, Moss to Shoemaker: “Mr. Cosgrove has been in Washington 
and came in for a visit and has asked me to appoint you chairman of the 
Engineers-Accountants Valuation Subcommittee in his name.” 

January 27, 1950, Moss to Shoemaker (copies to all interested committee 
members) : “This is official appointment.” 

Mr. J. L. Shoemaker had been a charter member of both the Committee on 
Pipeline Accounting Regulations and the Engineers-Accountants Valuation Sub- 
committee when they were formed in 1934. 

At the request of Mr. Rosebrugh he had acted as the chairman of the Engi- 
neers-Accountants Valuation Subcommittee in Mr. Rosebrugh’s absence. He 
was Mr. Rosebrugh’s choice as his successor. He was the unanimous choice of 
the Committee on Pipeline Valuation. 

Mr. Shoemaker had made significant professional contributions to the work 
of the committee and he and Mr. Rosebrugh (the latter posthumously) have 
both received the API certificate of appreciation for distinguished service to 
the petroleum industry. 


11. Elkins Act and pipeline decree thereunder 

The American Petroleum Institute was not a party to the so-called Pipe- 
line Consent Decree case of December 23, 1941, and had nothing whatever to do 
with it. 

At a meeting of the Engineers-Accountants Valuation Subcommittee on No- 
vember 4, 1942, someone raised the question as to whether “valuation” under 
the decree was the same as under ICC procedure. 

Six days later, on November 10, 1942, the Committee on Pipeline Valuation said 
with respect to this question : 

“* * * the interpretation of section 3 (a) of the consent decree should be left 
to the legal departments of the interested carriers ; that this committee should not 
go on record with any recommendations to the carriers in this regard.” 


12. General cooperation of carriers in valuation work 


The same shortage of personnel and funds which retarded the pipeline-valua- 
tion work starting in 1942 prevented the printing of the pipeline uniform 
system of accounting regulations as in the past by the Interstate Commerce 
Commission. 

As early as 1941, the Commission had indicated that it was without funds to 
reprint the Pipeline accounting regulations. It was not even able to print 
the corrections and additions to the old regulations. The Commission could not 
reprint and sell at cost to recover this expense, since the cost would be against 
their budget and the return from sales would be credited to the general account 
of the Treasury. 

The carriers then, with the consent of the Commission and as the railroads 
had already found necessary, reprinted the accounting regulations, which were 
attested by the Bureau of Accounting, ICC, and so marked on the first page. 
Copies were sold to companies at cost, but several hundred copies were given 
to ICC. 

Fifteen of the carriers, at their expense, engaged Battelle Memorial Institute 
to make a study on the value of used pipe, and this was made available to both 
the carriers and the Commission. 

Special studies on the principles of pipeline valuation were undertaken by 
Shanks in 1939 and Swigart in 1942, A tabular progress report was contributed 
on pipeline valuation by McLaughlin in 1939, and a profound historical report 
was made by the same author in 1940 giving the history of development of pipe- 
lines from 1879 to 1939. 

There were, in addition, studies relating to the proper accounting procedure 
to cover cathodic protection facilities and the report and exhibit relating to the 
use of punched cards for pipeline accounting. 

Thus, it will be seen that the pipeline-valuation committees of the American 
Petroleum Institute have responded to ICC orders and regulations and have 
cooperated and assisted with valuation work as required by law. 


13. The forthright record on pipeline valuation 


Interest has been indicated by staff counsel of your committee in a number 
of subjects, all relating to some kind of imagined restriction to the circulation 
of committee records, closed committee meetings, restricted Government records. 
All such allegations are proven untrue by the records covering a quarter century 
of the work of the pipeline-valuation committees, no single piece of which has 
ever been destroyed. 
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With respect to Government records on valuation work, the law states: 

“Unless otherwise ordered by the Commission, with the reasons therefor, 
the records and data of the Commission (relating to the valuation of interstate 
common carriers) shall be open to the inspection and examination of the public” 
(sec. 19e of the Interstate Commerce Act) (annex A). 

With respect to the files of the American Petroleum Institute, two of the 
ancient ones were marked “Confidential.” One of these contained information 
relating to the protection of pipelines during the war in the 9th Corps area, 
and the other contained valuation data of unknown origin relating to a single 
company and of no significance whatever. ‘ 

With respect to individual documetns, many are headed “For information 
only—Not for Publication.” This heading, now nearly universally used on work- 
ing papers of committees in API, is to prevent the publication of these records by 
trade papers before they reach committee members. 

There is one report of many years ago market “Confidential—For Members 
Only—Not for Publication” on the first page. On the last page there appears 
“Published Report of ICC.” 

Another paper is marked “Confidential” in the left corner, and in the right 
corner there is the endorsement, “Send to all members of the Central Committee— 
not to visitors or guests.” 

There is a letter explaining why copies of a valuation report were not sent 
to all carriers—“our supply was necessarily very limited.” 

There is evidence early in the history of the valuation work that committee 
chairmen were troubled as to whether they should broadcast information relating 
to the value of property of individual carriers. This question was resolved by 
sending such information only to those who were directly involved in the valua- 
tion work. This is understandable when it is recalled that, with practically no 
exceptions, all API meetings are open and, thus, they attract manufacturers’ 
representatives, contractors, and many others having no direct connection with 
the companies whose property was the subject of discussion and record. 

All of these cases, illustrating the reluctance of the committee to become the 
medium by which company valuations were broadcast, are confined to the very 
early period of valuation work. After the Commission itself started to release 
this information in their statistics of pipeline valuation, the records indicate 
that this problem ceased to exist. 

In the past 11 years, since the formation of the Division of Transportation, 
the word “confidential” or any other kind of restrictive expression has never 
been used. 

As opposed to allegations of restriction, the records contain numerous evidences 
for greater publicity, for example: 

In 1987, Bushnell recommending that the room numbers and time of meetings 
for his valuation committees be published in all official programs. 

In 1938, Dow recommending that all committee valuation reports be published 
in full to all members. 

Again, in 1988, Kountz, supporting Dow, recommending that all members of the 
central committee be furnished with committee valuation reports. 

In 1939, Dow recommending that committee valuation reports be made more 
detailed. 

Again, in 1939, Dow asking all pipeline companies who so desire to place repre- 
sentatives on Pipeline Accounting Regulations Committee. 

In 1940, Dow reporting the sending of his complete files on accounting subjects 
to Bureau of Accounting for their study. 

In 1941, Dow recommending that committee valuation reports be incorporated 
in full in the proceedings of API. 

In 1944, Bushnell seeing no objection to furnishing information on work of 
valuation committee. 

Again, in 1944, Rosebrugh seeing no objection to publication of work of Engi- 
neers-Accountants Valuation Subcommittee. 

In 1940, Dow saying to Director Crandall, “Will send you all of original corre- 
spondence if you would like to see it.” 

When the Committee on. Pipeline Accounting Regulations and the Engineers- 
Accountants Valuation Subcommittee were formed, they had a combined member- 
ship of 30. They now have a combined membership of 70—thus reflecting the 
policy of the institute and their chairmen that these important committees should 
be representative of the carriers. 
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On January 1, 1956, the Committee on Pipe Line Valuation, having served the 
carriers and the institute continuously for 22 years, was discharged with thanks 
by the Central Committee on Pipe Line Transportation, with the belief that the 
policy problems relating to pipeline valuation could, for the future, be dealt with 
by the Accounting and the Engineers-Accountants Committees. 

And, thus, there is concluded the record of an outstanding service to the Gov- 
ernment and to the pipeline carriers, supported by 7,900 pages of committee rec- 
ords and innumerable committee meetings, all of which were “open” except the 
first one, at which the decision to cooperate in full was made. 


14. Opinion of Interstate Commerce Commission on cooperation of carriers 
through committees of the American Petroleum Institute 


There have been abstracted from several pipeline cases quotations which 
express the opinion of the Interstate Commerce Commission with respect to 
their policy for cooperation between the pipeline carriers and the Commission, 
the importance of that cooperation, and the function of committees of the Ameri- 
can Petroleum Institute in providing it. These quotations will be found in 
annex C. 

These quotations establish cooperation between the Commission and the pipe- 
line carriers as a fixed policy of the Commission, recite the character of that 
cooperation, recognize the committees of the American Petroleum Institute as 
the representatives of the carriers, and compliment them for their assistance. 


15. Conclusion 


The record of the work of the Committee on Pipe Line Valuation and its Engi- 
neers-Accountants Valuation Subcommittee and the Committee on Pipe Line 
Accounting Regulations for the past quarter century, as fully supported by the 
records covering all of this period, reflect on their chairmen and members, past 
and present, great credit for their labors on pipeline valuation and accounting 
work, resulting from their cooperation with the Interstate Commerce Commis- 
sion, and entitle them to the thanks and support of the carriers of oil by pipeline, 
the American Petroleum Institute, the petroleum industry, and the Government 
of the United States. 

The record of their work supports this finding. 


ANNEX A 
Part I, INTERSTATE COMMERCE ACT 
VALUATION OF PROSPERITY OF CARRIERS 


Sec. 19a. [March 1, 1913, amended February 28, 1920, June 7, 1922, June 16, 
1933, August 9, 1935.) [49 U. 8. C., § 19a.] (a) That the Commission shall, as 
hereinafter provided, investigate, ascertain, and report the value of all the prop- 
erty owned or used by every common carrier subject to the provisions of this 
part, except any street, suburban, or interurban electric railway which is not 
operated as a part of a general steam railroad system of transportation ; but the 
Commission may in its discretion investigate, ascertain, and report the value of 
the property owned or used by any such electric railway subject to the provi- 
sions of this part whenever in its judgment such action is desirable in the public 
interest. To enable the Commission to make such investigation and report, it 
is authorized to employ such experts and other assistants as may be necessary. 
The Commission may appoint examiners who shall have power to administer 
oaths, examine witnesses, and take testimony. The Commission shall, subject 
to the exception hereinbefore provided for in the case of electric railways, make 
an inventory which shall list the property of every common carrier subject to 
the provisions of this part in detail, and show the value thereof as hereinafter 
provided, and shall classify the physical property, as nearly as practicable, in 
conformity with the classification of expenditures for road and equipment, as 
prescribed by the Interstate Commerce Commission. 

(b) First. In such investigation said Commission shall ascertain and re- 
port in detail as to each piece of property, other than land, owned or used by 
said common carrier for its purposes as a common carrier, the original cost to 
date, the cost of reproduction new, the cost of reproduction less depreciation, 
and an analysis of the methods by which these several costs are obtained, and 
the reason for their differences, if any. The Commission shal] in like manner 
ascertain and report separately other values, and elements of value, if any, 
of the property of such common carrier, and an analysis of the methods of val- 
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uation employed, and of the reasons for any differences between any such value 
and each of the foregoing cost values. 

(Note.—Goodwill, earning power, and operating certificates excluded as ele- 
ments of value, part Il, § 216 (h); part III, § 307 (c); part IV, § 406 (c). 

(Determination and certification of value in railroad reorganization proceed- 
ings, Bankruptcy Act, § 77 (e), 11 U.S. C., § 205 (e), infra.) 

Second. Such investigation and report shall state in detail and separately 
from improvements the original cost of all lands, rights of way, and terminals 
owned or used for the purposes of a common carrier, and ascertained as of the 
time of dedication to public use, and the present value of the same. 

Third. Such investigation and report shall show separately the property held 
for purposes other than those of a common earrier, and the original cost and 
present value of the same, together with an analysis of the methods of valua- 
tion employed. ; 

Fourth. In ascertaining the original cost to date of the property of such com- 
mon carrier the Commission, in addition to such other elements as it may deem 
necessary, shall investigate and report upon the history and organization of the 
present and of any previous corporation operating such property; upon any in- 
creases or decreases of stocks, bonds, or other securities, in any reorganiza- 
tion; upon moneys received by any such corporation by reason of any issues 
of stocks, bonds, or other securities; upon the syndicating banking, and other 
financial arrangements under which such issues were made and the expense 
thereof; and upon the net and gross earnings of such corporations; and shall 
also ascertain and report in such detail as may be determined by the Com- 
mission upon the expenditure of all moneys and the purposes for which the 
same were expended. 

Fifth. The Commission shall ascertain and report the amount and value of 
any aid, gift, grant of right-of-way, or donation, made to any such common 
carrier, or to any previous corporation operating such property, by the Govern- 
ment of the United States or by any State, county, or municipal government, 
or by individuals, associations, or corporations; and it shall also ascertain and 
report the grants of land to any such common carrier, Or any previous cor- 
poration operating such property, by the Government of the United States, or 
by any State, county, or municipal government, and the amount of money de- 
rived from the sale of any portion of such grants and the value of the unsold 
portion thereof at the time acquired and at the present time, also, the amount 
and value of any concession and allowance made by such common ecarrier to the 
Government of the United States, or to any State, county, or municipal govern- 
ment in consideration of such aid, gift, grant, or donation. 

(c) Except as herein otherwise provided, the Commission shall have power to 
prescribe the method of procedure to be followed in the conduct of the investiga- 
tion, the form in which the results of the valuation shall be submitted, and the 
classification of the elements that constitute the ascertained value, and such 
investigation shall show the value of the property of every common carrier as a 
whole and separately the value of its property in each of the several States and 
Territories and the District of Columbia, classified and in detail as herein 
required. 

(d) Such investigation shall be commenced within sixty days after approval 
of this part and shall he prosecuted with diligence and thoroughness. :nd the 
result thereof reported to Congress at the beginning of each regniar session 
thereaft r until completed. 

(e) Every common carrier subject to the provisions of this part sha!! furnish 
to the Commission or its agents from time to time and as the Commission may 
require maps, profiles, contracts, reports of engineers, and any other documents, 
records, and papers, or copies of any or all of the same, in aid of such investiga- 
tion and determination of the value of the property of said common carrier and 
Shall grant to all agents of the Commission free access to its right of way, its 
property, and its accounts, records, and memoranda whenever and wherever 
requested by any such duly authorized agent, and every common carrier is 
hereby directed and required to cooperate with and aid the Commission in the 
work of the valuation of its property in such further particulars and to such 
extent as the Commission may require and direct, and all rules and regulations 
made by the Commission for the purpose of administering the provisions of this 
section and section twenty of this part shall have the full force and effect of law. 
Unless otherwise ordered by the Commission, with the reasons therefor, the 


records and data of the Commission shall be open to the inspection and examina- 
tion of the public. 
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(f) Upon completion of the original valuations herein provided for, the Com- 
mission shall thereafter keep itself informed of all new construction, extensions, 
improvements, retirements, or other changes in the condition, quantity, use, and 
classification of the property of all common carriers as to which original valua- 
tions have been made, and of the cost of all additions and betterments thereto 
and of all changes in the investment therein, and may keep itself informed of 
current changes in costs and values of railroad properties, in order that it may 
have available at all times the information deemed by it to be necessary to 
enable it to revise and correct its previous inventories, classifications, and values 
of the properties; and when deemed necessary, may revise, correct, and supple- 
ment any of its inventories and valuations. 

(g) To enable the Commission to carry out the provisions of the preceding 
paragraph, every common carrier subject to the provisions of this part shall make 
such reports and furnish such information as the Commission may require. 

(h) Whenever the Commission shall have completed the tentative valuation 
of the property of any common carrier, as herein directed, and before such 
valuation shall become final, the Commission shall give notice by registered 
letter to the said carrier, the Attorney General of the United States, the governor 
of any State in which the property so valued is located, and to such additional 
parties as the Commission may prescribe, stating the valuation placed upon the 
several classes of property of said carrier, and shall allow thirty days in which 
to file a protest of the same with the Commission. If no protest is filed within 
thirty days, said valuation shall become final as of the date thereof. 

(i) If notice of protest is filed the Commission shall fix a time for hearing 
the same, and shall proceed as promptly as may be to hear and consider any 
matter relative and material thereto which may be presented in support of 
any such protest so filed as aforesaid. If after hearing any protest of such 
tentative valuation under the provisions of this part the Commission shall be 
of the opinion that its valuation should not become final, it shall make such 
changes as may be necessary, and shall issue an order making such corrected 
tentative valuation final as of the date thereof. All final valuations by the 
Commission and the classification thereof shall be published and shall be prima 
facie evidence of the value of the property in all proceedings under the Act to 
regulate commerce as of the date of the fixing thereof, and in all judicial pro- 
ceedings for the enforcement of the Act approved February fourth, eighteen 
hundred and eighty-seven, commonly known as “the Act to regulate commerce,” 
and the various Acts amendatory thereof, and in all judicial proceedings brought 
to enjoin, set aside, annul, or suspend, in whole or in part, any order of the 
Interstate Commerce Commission. 

(Notre.—Determination and certification of value in proceedings for railroad 
reorganization, Bankruptcy Act, § 77 (e),11 U. 8. C., § 205 (e), infra.) 

(j) If upon the trial of any action involving a final value fixed by the Com- 
mission, evidence shall be introduced regarding such value which is found by 
the court to be different from that offered upon the hearing before the Com- 
mission, or additional thereto and substantially affecting said value, the court, 
before proceeding to render judgment shall transmit a copy of such evidence to 
the Commission, and shall stay further proceedings in said action for such time 
as the court shall determine from the date of such transmission. Upon the receipt 
of such evidence the Commission shall consider the same and may fix a final 
value different from the one fixed in the first instance, and may alter, modify, 
amend, or rescind any order which it has made involving said final value, and 
shall report its action thereon to said court within the time fixed by the court. 
If the Commission shall alter, modify, or amend its order, such altered, modified, 
or amended order shall take the place of the original order complained of and 
judgment shall be rendered thereon as though made by the Commission in the 
first instance. If the original order shall not be rescinded or changed by the 
Commission, judgment shall be rendered upon such original order. 

(k) The provisions of this section shall apply to receivers of carriers and 
operating trustees. In case of failure or refusal on the part of any carrier, 
receiver, or trustee to comply with all the requirements of this section and in the 
manner prescribed by the Commission such carrier, receiver, or trustee shall 
forfeit to the United States the sum of five hundred dollars for each such offense 
and for each and every day of the continuance of such offense, such forfeitures to 
be recoverable in the same manner as other forfeitures provided for in section 
sixteen of the Act to regulate commerce. 

(1) That the district courts of the United States shall have jurisdiction, upon 
the application of the Attorney General of the United States at the request of 
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the Commission, alleging a failure to comply with or a violation of any of the 
provisions of this section by any common carrier, to issue a writ or writs of 
mandamus commanding such common carrier to comply with the provisions of 
this section. 

(Note.—Writs of mandamus, see note to § 23. 

(The following provision is contained in Sundry Civil Appropriation Act, 
approved August 1, 1914 [49 U.S. C., § 52]: 

(“It shall be the duty of every common carrier by railroad whose property is 
being valued under the Act of March first, nineteen hundred and thirteen, to 
transport the engineers, field parties, and other employees of the United States 
who are actually engaged in making surveys and other examination of the physi- 
cal property of said carrier necessary to execute said Act from point to point on 
said railroad as may be reasonably required by them in the actual discharge of 
their duties; and, also, to move from point to point and store at such points 
as may be reasonably required the cars of the United States which are being 
used to house and maintain said employees; and, also, to carry the supplies 
necessary to maintain said-employees and the other property of the United States 
actually used on said railroad in said work of valuation. The service above 
required shall be regarded as a special service and shall be rendered under such 
forms and regulations and for such reasonable compensation as may be pre- 
scribed by the Interstate Commerce Commission and as will insure an accurate 
record and account of the service rendered by the railroad, and such evidence of 
transportation, bills of lading, and so forth, shall be furnished to the Commission 
as may from time to time be required by the Commission.” ) 


ANNEX B 
THIRD ISSUE 
FEDERAL VALUATION OF THE RAILROADS IN THE UNITED STATES 


List of valuation committees of the railroad companies and principal officers and 
employees of the Interstate Commerce Commission engaged in appraisal work, 
October 1916—Presidents’ conference committee, office general secretary, 937 
Commercial Trust Building, Philadelphia, Pa. 


PRESIDENTS’ CONFERENCE COMMITTEE 


Samuel Rea, general chairman ; Thomas W. Hulme, general secretary ; 
Howard C. Phillips, assistant general secretary 


Eastern group: 
L. F. Loree, chairman 
Samuel Rea 
A. H. Smith 
Daniel Willard 
F. D. Underwood 
Howard Elliott 
E. B. Thomas 


Western group: 
J. Kruttschnitt, chairman 
Hale Holden 
W. B. Storey 
B. F. Bush 
C. E. Schaff 
C. H. Markham 
J. E. Gorman 
Southern group: 
Fairfax Harrison, chairman 


W. J. Harrahan 
L. E. Johnson 
J. R. Kenly 


98505—58—pt. 1, vol. 2——-6 
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COUNSEL 
Eastern group: 
George 8S. Patterson 
Sanford Robinson, assistant counsel 


Western group: Pierce Butler 


Southern group: W. G. Brantley 
ENGINEERING COM MITTEE s 


Rastern group: 
G. W. Kittredge, chairman, chief engineer, New York City Railroad Co. 
Charles Hansel, consulting valuation engineer, Pennsylvania Railroad Co. 
M. L. Byers, special engineer, Delaware & Hudson Co. 
8. C, Stickney, assistant to vice president, Erie Railroad Co. 
R. N. Begien, chief engineer, Baltimore & Ohio Railroad Co. 
Western group: 
A. W. Newton, chairman, assistant to president, Chicago, Burlington & Quincy 
Railroad Co. ‘ 
E. Holbrook, special engineer, Union Pacific System, Southern Pacific Co, 
Thomas Cooper, assistant to president, Northern Pacific Railway Co. 
C. F. Loweth, chief engineer, Chicago, Milwaukee & St. Paul Railway Co. 
H. C. Searls, valuation engineer, Missouri Pacific Railway Co. 
Southern group: 
Cc. 8. Churchill, chairman, assistant to president, Norfolk & Western Rail- 
way Co. 
D. W. Lum, special engineer, Southern Railway Co. 


W. L. Seddon, vice president, Seaboard Air Line Railway Co. 
D. W. Gross, valuation engineer, Atlantic Coast Line Railroad Co. 


GROUP ENGINEERS 


Eastern group: H. E. Hale, 32 Nassau Street, New York 

Western group: E. F. Mitchell, 1003 Burlington Building, 547 West Jackson 
Boulevard, Chicago, Ill. 

Southern group: Charles Silliman, 622 Munsey Building, Washington, D. C. 


EQUIPMENT OFFICERS 
Eastern group: 
J. Howland Gardner, chairman, vice president, New England Steamship Co. 
D. F. Crawford, general superintendent, Motive Power, Pennsylvania Co., 
Lines West 
Western group: 
W. H. Wilson, assistant to first vice-president, Northern Pacific Railway Co. 
W. J. Tollerton, general mechanical superintendent, Chicago, Rock Island 
and Pacific Railway Co. 
Southern group: 
Fk. O. Waish, superintendent of motive power, Georgia Railroad. 


LAND COMMITTEE * 
Eastern group: 
I’. W. Stevens, chairman, general valuation counsel, New York Central 
Lines 
J. D. McCubbin, Jr., real estate agent, Baltimore & Ohio Railroad Co. 
A. P. Russell, valuation counsel, New York, New Haven & Hartford Railroad 
Co, 
H. A. Howarth, real estate agent, Long Island Railroad.Co, 
J.P. Nelson, real estate, Chesapeake & Ohio Railway Co. 
William R. Van Campen, land attorney, 32 Nassau Street, New York 
Western group: 
Thomas Cooper, chairman, assistant to president, Northern Pacific Rail- 
way Co. 
E. Holbreok, special engineer, Union Pacific System, Southern Pacific Co. 





‘The general secretary is a member, ex officio, of these committees, and at their request 
acts as chairman at the meetings of the entire committee. 
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J. F. Cleveland, land commissioner, Chicago & Northwestern Railway Co. 

Cc. F. Loweth, chief engineer, Chicago, Milwaukee & St. Paul Railway Co. 

H. ©. Searls, valuation engineer, Missouri Pacific Railway Co. 

H. S. Marshall, land assistant, 1003 Burlingotn Building, 547 West Jack- 
son Boulevard, Chicago, Ill. 

Southern group: 

©. 8. Churchill, chairman, assistant to president, Norfolk & Western Rail- 
way Co. 

D. W. Lum, special engineer, Southern Railway Co. 

W. L. Seddon, vice president, Seaboard Air Line Railway Co. 

D. W. Gross, valuation engineer, Atlantic Coast Line Railroad Co. 

W. G. Brantley, counsel, Southern Group of Railroads 


COMMITTEE ON “PREPARATION OF FINANCIAL HISTORIES AND ACCOUNTS” * 


Eastern group: 
William J. Hobbs, controller, Boston & Maine Railroad Co. 
W. H. Williams, vice-president, Delaware & Hudson Co. 
R. A. White, general auditor, New York Central Lines 
John Hurst, assistant comptroller, Pennsylvania Co., Lines West 


J. M. Tomlinson, vice-president and comptroller, New York, New Haven 
& Hartford Railroad Co. 


Western group: 
L. A. Robinson, comptroller, Chicago & Northwestern Railway Co. 
John G. Drew, chief accounting office, Missouri Pacific Railway Co. 
W.E. Bailey, general auditor, Atchison, Topeka & Santa Fe Railway Co. 
A. D. McDonald, vice president and controller, Southern Pacific Co. 
G. R. Martin, vice president, Great Northern Railway Co. 

Southern group: 


A. H. Plant, comptroller, Southern Railway Co. 
W. D. Beymer, comptroller, Central of Georgia Railway Co. 
H. W. MacKenzie, comptroller, Seaboard Air Line Railway Co. 


LIST OF THE PRINCIPAL OFFICERS AND EMPLOYEES OF THE INTERSTATE COMMERCE 
COMMISSION, ENGAGED IN APPRAISAL WORK, VALUATION COMMITTEE OF THE COM- 
MISSION, WASHINGTON, D. C. 


Commissioners: 
Judson C, Clements, Chairman 
Balthasar Meyer 
Charles C. McChord 


Division of Valuation, General Office, Homer Building, Washington, D. C.: 
Director : Charles A. Prouty 
Members of Advisory Board: 
Charles F. Staples 
EK. W. Bemis 
Solicitor: Patrick J. Farrel 
Supervisor of Accounts: David E. Brown 
Supervisor of Land Appraisals: T. P. Artaud 
Members of Engineering Board: 
Ek. F. Wendt, Eastern District, Washington, D. C. 
Howard M. Jones, Southern District, Chattanooga, Tenn. 
W. D. Pence, Central District, Chicago, Il. 
J.S. Worley, Western District, Kansas City, Mo. 
R. A. Thompson, Pacific District, San Francisco, Calif. 
Resident engineer : Morris A. Zook 
Cost engineer : C. EB. Knickerbocker 
The general secretary is a member, ex officio, of these committees, and at their request 
acts as chairman at the meetings of the entire committee. 
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PRACTICES FOLLOWED IN THE VALUATION OF RAILROADS 


The practices as developed in the valuation of railroads are referred to in the 
leading case, Tevas Midland Railroad (75 I. C. C. 1), decided July 31, 1918, are 
stated by the Commission at pages 111, 112, in part, under the heading “Coopera- 
tion,” as follows: 

“The act requires carriers to furnish maps, profiles, plans, and other informa- 
tion of this sort as required by the Commission. It also enjoins upon carriers 
cooperation in the entire work. It has been the effort of the Commission to so 
prosecute its labors as to secure from the carrier a large measure of cooperation 
and to this endeavor carriers as a rule have generouesly responded.” 

~~ * * * © * © 

“The Commission has also requested carriers to cooperate by furnishing certain 
engineers detailed to operate in the field with the engineers of the Government, 
and as a rule, these requests have been acceded to by the carriers. A repre- 
sentative of the carrier, ordinarily known as a pilot, accompanies each road-and- 
track party. ‘This person is an engineer of experience and ability whose duty 
it is to point out the property to be inventoried, and to see that it is properly 
measured, inventoried, and classified. Before beginning the work he prepares 
himself by a careful examination of the records of the carrier, by going over 
the property in advance, and by conferring with others. 

“The bridge party consists of 2 engineers, 1 furnished by the Commission anil 
in charge of the party, the other furnished by the carrier. The building party 
is of the same size and is made up in the same way. It sometimes happens that 
additional men are associated with these parties for the purpose of assisting in 
taking measurements, etc., and these are sometimes furnished by the Commission 
and sometimes by the carrier. 

“The mechanical party also consists of 2 engineers, 1 supplied by the Com- 
mission, the other by the carrier. In all cases the Commission engineer is in 
charge of the party, but the two men are usually of about the same grade and 
qualification and freely consult each other.” 

* a * + + me * 

Under “Prices” at pages 137-138 : 

“While individual carriers have paid and would have paid, had they been 
constructing their properties during the 5 years preceding June 30, 1914, prices 
somewhat varying from those applied to our inventories, considered as a whole 
the prices employed are believed to be fair. In some cases those prices have 
been the result of agreement between the Bureau and the carriers.” 

. * * * - * * 


“Carriers also furnish to the engineer in the district, without reference to the 
general office, certain completion reports. These are supplied sometimes at 
the request of the engineer and sometimes upon the initiative of the carrier. 
They are in all cases prepared by the carrier and are supposed to be an exact 
reproduction of its records.” 

+ na * * * + - 


“The reports returned to the general office as above are there compiled and 
digested, frequently in collaboration with representatives of the carrier.” 


ANNEX C 


REFERENCES BY THE INTERSTATE COMMERCE COMMISSION TO COOPERATION OF 
CARRIERS THROUGH COMMITTEES OF THE AMERICAN PETROLEUM INSTITUTE, AS 
STATED IN SEVERAL PIPELINE VALUATION CASES 


A. THE ATLANTIC PIPELINE CASE 


In the Atlantic Pipe Line case, decided December 8, 1937, the Commission said, 
under the heading “Cooperation” (47 I. C. C. Val. Rep. at p. 585) : 

“It has been the effort of the Commission to so prosecute its labors as to 
secure from the carriers a large measure of cooperation, and to this endeavor 
carriers responded. 

“The Commission has required the carriers to prepare certain maps in specified 
form. Where maps already in existence contained the necessary information, 
these were accepted. 
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“In addition to the maps, most of the carriers have filed plans of buildings, 
tanks, and other structures. They have also been required to file schedules 
of their equipment. 

“As an expression of the desire of the carriers to cooperate to the fullest 
possible extent in the preparation of reports, the central committee on pipeline 
transportation of the American Petroleum Institute appointed a committee of 
five to confer with the Bureau of Valuation upon various matters relative to the 
subject at hand. This committee of 5 then appointed a working committee 
consisting of 11 representatives of the major pipeline carriers. 

“This working committee has cooperated throughout the entire course of the 
work. Many joint conferences have been held. Sample notes which were used 
as @ guide for the taking of the inventory were reviewed, studies made, and 
joint agreements reached as to physical life; cost data were analyzed, guide 
prices agreed upon, and many other matters pertinent to the problem were dis- 
cussed and settled to the satisfaction of the representatives of the Bureau and 
members of the working committee * * *,” 

* * * A * * a 


“It will be seen, therefore, that the inventory is really the joint product of 
the carrier and the Bureau, or at all events, that the Commission’s valuation 
forces have fully considered everything which the carrier desires to point out, 
or to say, in the completion of the inventory. It is believed that, under the plan 
adopted, all unnecessary duplication of effort has been avoided and that a more 
accurate inventory has been produced than would otherwise have been obtained.” 

Under “The Engineering Section,” page 586, and subhead, “The Engineering 
Inventory” : 

“The line and additional stations inventoried were selected after conferring 
with the members of a working committee of the American Petroleum Institute, 
representing the industry, and with State commissions that accepted invita- 
tions to confer and participate. The purpose was to select such property as 
would afford a representative set of notes covering varying conditions which 
could be furnished carriers as a guide to the form and manner in which they 
would prepare the inventory of their properties. From these field notes numerous 
pages were selected, which were reproduced and furnished to each carrier at 
the time of service of valuation order No. 27, which order covered the regula- 
tions and instructions to govern the preparation and filing of field inventories 
of the property of pipeline carriers.” 

With reference to physical depreciation, page 590, the Commission said: 

“In their consideration of the physical life of the various items of property, 
our engineers and the working committee of the American Petroleum Institute 
arrived at an agreement as to a schedule of physical service lives, including an 
allowance for observed obsolescence. This schedule was used as a guide in 
determining physical lives to be applied to the inventory of particular carriers. 
With few exceptions, the physical service lives recorded in the inventory notes 
are lives concerning which the Engineering Section of the Bureau of Valuation 
and the carrier are in complete agreement.” 

After discussing the basis for arriving at prices, the Commission said, page 
593: 

“All the data above referred to have been considered in conference by our 
representatives and the working committee of the American Petroleum Insti- 
tute. An agreement has been reached on the major elements of cost for the 
years 1929 to 1936, inclusive, and as to period prices, as of December 31, 1934. 
These prices have been used as a guide in determining the period prices which 
we have applied to the units of property. These unit-period prices have been 
applied as of the date of valuation.” 

Under the subheading “Engineering,” page 594: 

“Engineering is stated as a percentage upon the property accounts, ex- 
clusive of land and rights-of-way. The Bureau engineers, working with the com- 
mittee of the American Petroleum Institute, have made a study of this sub- 
ject, and have come to an agreement as to the percentage to be applied to 
property accounts other than land and rights-of-way. The figure agreed upon 
is 1 percent to be used as a guide.” 

Again, under “General Expenditures,” page 595: 

“To determine the amount of the percentage to be applied for general ex- 
penditures, resort was had to the same method by which engineering was ascer- 
tained, and, as a result, our engineers and the working committee of the 
American Petroleum Institute came to the conclusion that, as a guide, a figure 
of 1.5 percent was proper.” 
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And on “Cost of Obtaining Money,” page 595: 

“Six percent is the legal rate of interest in a large section of this country 
where no other rate is specified, and our engineers and the working commit- 
tee have come to an agreement as to the use of 6 percent as a guide.” 

* * * * * * * 


B. THE AJAX PIPE LINE CASE 


In 1949 the Commission completed the first of the new final valuations as of 
December 31, 1947. In the leading case, Ajaw Pipe Line Corporation (50 Val. 
Rep. 1), decided December 14, 1949, the following references to this cooperation 
are made: 

“As in the preparation of basic data for the December 31, 1934, valuations, 
various committees representing the pipeline industry cooperated to the fullest 
extent possible in this effort to bring forward the valuation of properties” 
(p. 26). 

“All of the data above referred to have been considered in conference by 
our representatives and the working committee of the American Petroleum 
Institute. An agreement had previously been reached on the major elements 
of cost for the years 1929 to 1936, inclusive, and as to period prices as of 
December 31, 1934. 

“This cooperative phase of the work was continued and annual guide prices 
agreed upon for each of the succeeding years 1937 to 1947, inclusive and like 
manner agreements as to guide-period prices as of December 31, 1947, were 
reached. These prices have been used as a guide in determining the period 
prices which we have applied to the units of property. These unit period prices 
have been applied as of the date of valuation” (p. 31). 

+ » a * * . a 

“Engineering is stated as a percentage upon the property accounts, exclusive 
of land and rights-of-way. The Bureau Engineers working with the Committee 
of the American Petroleum Institute have made a study of this subject and 
have come to an agreement as to the percentage-to be applied to property ac- 
counts Other than land and rights-of-way. The fizure agreed upon is 1 percent 
to be used as a guide” (p. 32). ; 

= + * ok * * * 


C. EMPIRE PIPE LINE CO. 


In the valuation of the Empire Pipe Line Co. ((1939) 48 Val. Rep. 582, at pp. 
593, 594) : 

“In setting out to value the properties of pipeline companies in the manner 
required by section 19a of the Interstate Commerce Act we recognized that the 
cooperation and assistance of the carriers would be of first importance. Such 
cooperation was immediately extended through the national organization of the 
industry, known as the American Petroleum Institute. General discussions were 
held with a committee of officials of the pipeline carriers and their associated 
oil companies with reference to plans and methods of procedure, which were 
followed by conferences extending over many months between representatives 
of our Bureau of Valuation and the working committee of engineers and 
accountants associated with the major pipeline companies, to which reference 
has hereinbefore been made. 

“With the information and cooperation of the working committee we issued 
our valuation order No, 26, under which carriers by pipeline were required to 
file with us schedules showing for the years 1929 to 1934, inclusive, the five 
largest purchases of materials, made by them in each of those years and the 
net prices paid, the projects constructed and their cost, and the rates of compen- 
sation paid their employees. In addition, representatives of the Bureau exam- 
ined the records in the offices of the various carriers and thus secured further 
data on costs. All of the information assembled by the Bureau was analyzed 
and considered by the committee and the Bureau in joint conferences, with the 
result that agreements were reached as to normal yearly and period prices to 
be applied under normal conditions on all items, including material, labor, and 
Overhead costs, that would enter into the reproduction of the pipelines. It 
was understood that the prices agreed upon were to be used as guide prices and 
would not be applicable to all companies indiscriminately, or to all geographical 
areas, but would be departed from by the Bureau to the extent necessary to take 
into consideration conditions peculiar to individual companies.” 
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(Subsequently, Mr. Moss supplied the following :) 


AMERICAN PETROLEUM INSTITUTE, 
DIVISION OF TRANSPORTATION, 
Washington, D. C., November 8, 19°” 
Re 230.7 public law hearing. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN CELLER: As provided for at the hearing, I transmit here- 
with my testimony before the Antitrust Subcommittee on Wednesday, October 
23, 1957, which I have edited in the interest of clarity. It is requested that this 
transcript be returned to me. I would also like to call attention to two pages 
in my testimony which appear to be out of place in the record. They are pages 
515 and 516, which I believe should immediately precede page 534. It should 
be noted also that on the first page of the transcript of Wednesday, October 23, 
1957, under contents and also on page 478 thereof I am cited as appearing for 
the Interstate Commerce Commission. This should, of course, be changed to 
American Petroleum Institute. I assume that my complete statement, including 
the annexes, will as requested, be included in the record. 

During the course of my testimony, my attention was called to additional in- 
formation relating to my statement and I, myself, was asked to furnish additional 
information on several subjects. This material is covered in the attached 
memorandum which, with this letter, I ask be inserted immediately following 
the written statement which I submitted to your subcommittee. 

Please to accept my thanks for courtesies shown me by you and your staff at 
the time of my appearance and I trust that the attached supplementary inform:- 
tion will be of assistance to the subcommittee. 

Very truly yours, 
JAMES E. Moss. 


MEMORANDUM OF SUPPLEMENTARY INFORMATION RELATING TO STATEMENT OF 
JAMES E. Moss BEFORE THE ANTITRUST SUBCOMMITTEE, COMMITTEE OF THE 
JUDICIARY, HOUSE OF REPRESENTATIVES, CONGRESS OF THE UNITED STATES, 
WEDNESDAY, OcTOBER 23, 1957 


1. In section 5 of my statement, I said: 

“As just one example of the tremendous detail involved in the pipeline valua- 
tion work, the Engineers-Accountants Valuation Subcommittee arranged for the 
printing of 340,000 forms which were purchased by individual pipeline carriers 
in order to comply with ICC pipeline Valuation Order No. 28 of 1948.” 

With reference to this statement, I was asked: 

“Who devised these forms? Why were they prepared, printed, and distributed 
by an industry committee? Was profit made? Who collected the money?” 

The answers to these questions appear in the minutes of a meeting of the 
Engineers-Accountants Subcommittee of August 25 and 26, 1948, already in 
the hands of counsel of the Antitrust Subcommittee. The document is identified 
by our mark 1x241-244. This document indicates: 

That the forms in question were ICC-B. V. forms numbers 590, 591, 588-R-LP, 
588-R-MP and 626R. That the Commission required the carriers to furnish 
these forms. The carriers, in the interest of uniformity and saving determined 
their total requirements for the forms, secured three bids on the total quantity, 
awarded the business to Con P. Curran Printing Co., of St. Louis, Mo., who 
sold the forms direct to the carriers at prices quoted in the above document. 
That the forms were designed and laid out by the Bureau of Valuation, ICC, and 
that the proofs thereof, were to be sent before reproduction by the printer, 
to Director Douglass, Bureau of Valuation, ICC, for his approval. 

2. In section 6 of my statement, I said: 

“The plan for cooperation between the Interstate Commerce Commission and 
committees for the carriers for the valuation of pipelines as required under 
section 19 of the Commerce Act was developed by the Commission. It followed 
both in principle and practice the plan developed by the Commission for 
valuation of the railroads.” 

Counsel pointed out to me that since Chairman Owen Clarke, ICC, had testi- 
fied before me that there was a difference in ICC valuation practice as between 
pipelines and railroads, that I might wish to modify my statement accordingly. 
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My statement does not relate to valuation practice. This practice is estab- 
lished by the Commission under the law. My statement relates to the coopera- 
tive procedure (i. e., Government and industry committees, conferences thereof, 
and procedures at these conferences) which so far as my records indicate 
followed the same cooperative plan used in railroad valuation. 

The principles of that cooperative plan are set forth in Administrative Pro- 
cedure in Government Agencies, part II, Interstate Commerce Commission, 
page 51,’ Bureau of Valuation and in the Final Report of the Attorney General’s 
Committee on Administrative Procedure, page 66. They are also set forth with 
respect to the railroads in annex B of my statement. 

That the plan of Government-industry cooperation with respect to both pipe- 
lines and railroads was the same is set forth in Hon. Ernest I. Lewis’ letter 
to President Axtel J. Byles, API, dated September 13, 1934, which is already 
in the record as part of my statement. The details of the cooperative plan are 
set forth in a letter from Hon. Ernest I. Lewis to Mr. Dow, which appears in 
the minutes to the Central Committee on Pipeline Transportation dated No- 
vember 15, 1934, and already in possession of committee counsel. (See 7x238, 
239 in hands of counsel.) 

I wish to repeat that my statement relates to the plan for cooperation and I 
state that the pipeline plan followed the railroad plan as cited above by Mr. 
Lewis. 

With respect to the actual valuation practices of the Commission, I earnestly 
suggest that Commissioner Clarke’s and Mr, Emken’s testimony be carefully 
read and especially the discussion between Mr. Keating and Mr. Emken starting 
at the bottom of page 424 of the original transcript, wherein it appears to 
me that the methods used for valuation of railroads and pipelines are identical 
for establishing the elements of that valuation, but that there is a difference in 
the selection of these elements for ratemaking purposes. 

3. I have been asked by counsel the following two somewhat similar questions 
(pp. 542 and 544 of the original transcript) : 

(a) “Do you know of any instances where positions taken by various mem- 
bers of the Engineers-Accountants Valuation Subcommittee at conferences with 
the Bureau of Valuation representatives differed substantially with each 
other (i: e., differed among themselves—the engineers-accountants?’”) 

(b) “Can you relate any specific instances where any carrier has changed or 
‘withdrawn a conclusion or opinion that was reached during a valuation 
conference?” 

With reference to the second question, it should be noted that the minutes of 
the conferences show conference action rather than individual opinions of 
members. Indeed, it is difficult to see how this question could be answered 
unless there was available a record of individual member opinion continuously 
recorded so that changes in it could be determined. 

Chairman Clarke, ICC, was asked to furnish similar information and I 
would believe his sources are far better than mine, because my records of these 
meetings are not complete. 

Moreover, it is the established policy of the Bureau of Accounts and Valua- 
tion to circulate, well in advance of these conferences, memorandums covering 
subjects to be disaussed to promote preconference consideration and the estab- 
lishment of agreement or disagreement with the Government position. If there 
is disagreement, then those representing the carriers may support their positions 
by appropriate records. 

Mr. G. F. Howser, Chief, Engineering Branch, Bureau of Accounts, Cost Find- 
ing and Valuation, ICC, said: (p. 451, original transcript) : 

“Mr. Howser. Generally the API working committee reviews the recommenda- 
tions before they come in and have their opportunity to study them, and if they 
are not satisfied that we have allowed them enough to bring in additional infor- 
mation backing up or supporting their request for possibly higher—* * *” 
[allowances]. 

This procedure would appear to reduce the areas of difference between the 
parties prior to the conferences and as a result the “memorandums of confer- 
ences” would be more likely to reflect actions taken rather than differences with- 
out action. Nevertheless, there are many examples of such differences to be 
found in our incomplete records. 





1See monograph of the Attorney General’s Committee, pt. 11, filed by Fayette B. Dow. 
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Iam sure you will recognize the tremendous amount of work which the attempt 
to answer these questions has imposed upon me since they required that I again 
review the 7,900 pages of our records. 

Finally, since I did not attend these meetings, I must again point out that it 
has been necessary for me to rely on the records available to me. As stated 
above, these records in the main give conference conclusions after differences 
have been resolved and do not normally set forth preliminary differences that 
may have existed. Only one who was present at these conferences could testify 
as to these differences. 

While I am certain that there are many additional examples of the kinds cited, 
those which follow will, I am certain, be helpful. 

January 22, 1935: The Bureau of Valuation first planned to dig some 30,000 
bell holes to physically examine the pipelines to estimate their physical life. The 
pipeline carriers did not believe this was practical and so informed the Bureau of 
Valuation, but some companies did dig such holes later on. ICC staff examined 
the lines in these holes and then abandoned this inspection procedure as incon- 
clusive. 

October 26, 1935: Bureau of Valuation asked whether carriers would meet to 
discuss physical life of pipelines. Carriers met for such discussion, but could 
not agree on a uniform life and concluded that the problem be resolved on an 
individual company basis, due to the variables involved (i. e., swamps, rock, 
subsoil and other differences in different parts of the country). 

January 18, 1939: Difference of opinion within committee as to accounting for 
manifolds, ete. No agreement could be reached. 

October 19, 1939: The engineers accountants committee failed to reach agree- 
ment among themselves on allowance for damage during construction, recom- 
mending that each member submit detailed statement of claims backed by vouch- 
ers to the Bureau. 

March 6, 1940: Certain office expense accounting—-committee divided, 7 agree- 
ing with director and 5 disagreeing. 

April 4, 1940: For amending account No. 637, 687, 787 as recommended by 
Director Fowler: Committee divided, 7 agreeing with director and 6 against. 

May 10, 1940: Account 801—Vehicles and other working equipment. Com- 
mittee could not secure a consensus for handling these accounts. 

May 22, 1940: Committee submitted to Bureau of Accounts the majority and 
minority opinions in cases Nos. 16 and 17 and informed the Bureau that they were 
willing to abide by the Bureau decision. Favoring Bureau opinion 8, against 
Bureau opinion 5. 

May 22, 1940: Bureau of Valuation turned down recommendation that form for 
schedule 400: Statistics of Operation be altered to provide more space for more 
detailed instructions, because instructions were deemed to be sufficiently clear. 

November 27, 1942: Committee requested that ICC reprint uniform system of 
accounts embodying the modifications included in ICC order of November 27, 
1942—rejected. 

November 23, 1943: Prior to war, carriers had found that it cost more to sal- 
vage pipe than the pipe was worth. After the war started, the price of scrap 
advanced substantially and some of the carriers claimed ,pipe could then be 
salvaged at a profit. They asked for an increase in the allowance of $2 per ton 
already agreed to. This increase was denied by the Bureau of Valuation. 

November 23, 1943: Bureau of Valuation stated that the building account was 
10 to 15 percent low as to valuation and that it had always been. That it was 
10 to 15 percent low when started in 1934, The committee decided to restudy 
this basic valuation of buildings. 

November 10-13, 1947: The service life for pipelines in sour crude service 
being obviously too short, carriers attempted to secure individual consideration 
by Bureau of Valuation. The committee’s request for adjustment of west Texas 
sour crude trunkline service life from 27% to 35 years was rejected by Bureau 
until sufficient retirement data could be obtained from carriers to serve as a 
basis for adjustment. Five companies operating lines in sour crude service had 
sent data to Bureau of Valuation last March (1947) but no action indicated by 
the Bureau as yet. 

November 8, 1948: A recommendation was made by Bureau of Valuation 
engineers that a guide life of 40 years be used for trunklines which was not 
generally agreed to. 

December 15, 1950: Engineer accountants had originally agreed to national 
guide prices. Later they recommended to Bureau of Valuation that, in their 
opinion, guide prices should be on a regional basis due to differences in prices 
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in various areas account of transportation, etc. Bureau stated they did not 
have the force to do this. 

November 10, 1958: Bureau of Valuation proposed an industrywide schedule 
of guide service lives and salvage values. HEngineers-accountants committee met 
in Houston, January 29, 1953, to discuss it. Committee opposed—it does not 
give due consideration to variables affecting life of individual carriers’ property 
(i. e., swamps, acid soil, rocks, etc.). 

November 10, 1953: The accounting regulations committee recommended hand 
tools costing $500 or less be charged to operating expense. Bureau of Accounts 
rejected this—agreed to $300 and committee agreed. (Short life and small 
value. ) 

November 10, 1953: Pipeline accounting regulations interest during construc- 
tion. Committee unable to arrive at an industry position. 

February 14, 1955: After agreeing earlier that cost of pipe used on the west 
coast should be included in the general average cost data, the committee agreed 
with the Bureau in 1954 that it should be excluded. 

September 16, 1955: After a discussion of the report of Battelle Institute on 
the value of salvaged pipe, the committee could not agree on a uniform policy on 
the subject, so it was concluded that the service lives and salvage values of pipe 
should be a matter for negotiations between the individual carriers and the 
Bureau. 

October 14, 1955: Petition by Arthur Anderson & Co., re ICC docket 30920 to 
defer certain tax savings for Federal income-tax purposes and spread such 
savings over the normal life of the properties affected. The committee on pipe- 
line accounting regulations considered this petition but due to divergent views 
within the committee, they could make no recommendations to the Commission 
in the matter. 

December 29, 1955: On April 4, 1955, carrier representatives recommended a 
study be made of ICC method of determining annual pipe reproduction index. 
In the report of December 1955 it is announced that it is believed that the ICC 
method is sound. 

February 6, 1956: Proposal for use of punched cards for accounting and 
reporting to ICC declined by ICC. 

July 12, 1956: Bureau of Valuation questions reasonableness of 6 percent as 
interest rate for computing allowance for interest during construction. This 
rate had earlier been agreed to. It was agreed to use 5 percent to bring 1955 valu- 
ations to date. This rate included the costs of obtaining money. 

November 13, 1956: Revision of report form P—Schedule 285—accrued deprecia- 
tion. Letter sent to all reporting carriers—only 36 replied. Majority favored 
proposal but some did not. Owing to a divergence of opinion the matter was 
deferred. 

December 7, 1957: Some members of Pipeline Accounting Regulations Commit- 
tee favored an overall composite rate for monthly depreciation calculations for 
each company. Lack of uannimous approval caused subject to be dropped. 

4. In section 11 of my statement, I said: 

“The American Petroleum Institute was not a party to the so-called pipeline 
ey decree case of December 23, 1941, and had nothing whatever to do 
with it.” 

This statement is correct so far as my records are concerned, but during my 
testimony counsel stated that the committee had information in writing that on 
November 27, 1940, at the first meeting of the industry negotiating committee, 
formed for the purpose of seeking a consent settlement of the Elkins Act and 
API cases, that W. R. Boyd, Jr., represented API at that meeting and that 
subsequently on February 20, 1941, this negotiating committee met in the API. 
office in New York. 

I have never heard of the above letters. The dates indicate they were written 
5 years before my employment by API and I have never seen them. All that I 
know is that counsel states he has them. I therefore call to the attention of all 
those who received my statement the same information with respect to the 
existence of these letters that the chairman and counsel have brought to my 
attention. 

5. Toward the end of my testimony, counsel showed me a carbon copy of a 
letter dated February 16, 1956, from H. J. Amend, vice chairman, Committee on 
Pipeline Accounting Regulations, which Mr. Amend had sent to me with a carbon 
copy to Mr. Fayette B. Dow. I immediately identified the carbon copy as not 
having come from my files and counsel stated it had come from Mr. Dow’s files. 
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It was in fact a carbon copy of the original which had been sent to me. When 
counsel examined our files they had asked for a copy of our original (16x156) 
and in addition they had asked Mr Dow for a copy of his carbon copy—so they 
actually had copies of both the original and the carbon copy. 

Counsel had also secured from our files copies of all correspondence required 
to fully explain the letter which was handed to me initially and I will now review 
these letters, already in the hands of counsel, and I request that they be published 
in the record in the following sequence at the end of this statement. 

(a) On October 24, 1955, the Pipeline Accounting Regulations Committee met 
in the Mayo Hotel, Tulsa, to discuss a petition filed with the ICC by Arthur 
Anderson & Co., for reconsideration of ICC docket 30920. It was decided to send 
a questionnaire to interested carriers to determine their position. Ninety-six 
questionnaires were sent out and these were analyzed by a small subcommittee 
on November 10, 1955, when it was found that the carriers entertained such 
divergent views on the issues that the committee was unable to make recom- 
mendations to ICC. (See records from our files already in the hands of com- 
mittee counsel marked ‘17x6 to 14.”’) 

(6) On December 5, 1955, the Committee on Pipeline Accounting Regulations 
held another meeting in the Mayo Hotel, Tulsa, and discussed the results of the 
questionnaire and came to the conclusion that there was such division within 
the committee as to preclude the arrival at an industry position so that each 
company individually should express its separate opinion to the Commission. 
(See records from our files already in the hands of committee counsel marked 
“17x4, 5.”) 

(c) On or about December 15, 1955, Ralph R. Clagett, chairman of the com- 
mittee, while in Washington called at the ICC offices and apparently left with 
a member of the staff a copy of the above minutes showing that his committee 
could reach no conclusion in the matter. These minutes (17 x 4,5) were appar- 
ently, and inadvertently, placed in the jacket of docket No, 30920 by a member 
of the staff of ICC and this led to the erroneous conclusion that API had filed 
in the matter, and it was so listed by the ICC. 

(d) On December 18, 1955, Ralph R. Clagett, committee chairman, died sud- 
denly and was succeeded by H. J. Amend. 

(e) On January 16, 1956, Charles W. Board, of Wilson & McIlvaine (repre- 
senting Arthur Anderson & Co.), wrote to me stating that they understood we 
had filed some data with ICC in docket No. 30920 and neither they nor their 
client was served a copy—which they would like to have. (See 16 x 166 in 
hands of counsel.) 

(f) Under date of January 23, 1956, B. H. Lord, Jr., of my office replied to 
Mr. Board stating that so far as we knew our Committee on Pipeline Accounting 
Regulations did not make a presentation in Docket No. 30920. (See 16 x 165 
in hands of counsel.) 

(9g) Under date of January 31, 1956, Mr. Board wrote Mr. Lord stating that 
ICC had informed him that our committee had made a presentation, and he 
again requested a copy of our statement. (See 16 x 163 in hands of counsel.) 

(h) Under date of February 8, 1956, Mr. Lord again wrote to Mr. Board stat- 
ing that our committee had filed nothing for the docket and added that he had 
requested ICC to write to him to state that no statement had been made. (See 
16 x 162 in hands of counsel.) 

(4) Under date of February 10, 1956, Mr. C. W. Emken, Directur of the 
Bureau of Accounts, ICC, wrote to Mr. Board confirming that the list of those 
filing comments on the petition of Arthur Anderson & Co. should not have 
included the American Petroleum Institute. (See 16 x 158 in hands of counsel.) 

(j) Under date of February 9, 1956, I wrote to H. J. Amend (who had suc- 
ceeded Ralph R. Clagett, deceased, as chairman of the Committee on Pipeline 
Accounting Regulations) to point out what had taken place and thus avoid a 
similar occurrence in the future. (See 16 x 159, 160 in hands of counsel.) 

(k%) On February 16, 1956, H. J. Amend wrote to me stating that he was con- 
fident that Mr. Clagett had no idea that the committee minutes he had left with 
the Commission would become part of the official files of docket 30920 stating 
that he would work through Mr. Dow in all matters to be taken up with officials 
of the Commission in Washington. (See 16 x 156 in hands of counsel.) 

It was this last letter which counsel handed me while I was testifying and 
asked: “Does not this letter show concern on the part of the writer lest corre- 
spondence with his predecessor vice chairman be included in the public files of 
the ICC?” 
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This was not a matter of filing, but of misfiling. We have no objection to the 
Commission having in its files any minutes of our meetings—but what happened 
here was that these minutes were inadvertently filed in the official docket. This 
led others to believe that we had taken a position in the matter, when we had 
not. 

I believe that the above letters, copies of which are in your possession and 
which for the printed record I request appear in the above sequence at this 
point, will fully answer the above question of counsel. 


(The documents referred to above are as follows :) 


AMERICAN PETROLEUM INSTITUTE, 
COMMITTEE ON PIPE LINE ACCOUNTING REGULATIONS OF THE 
CENTRAL COMMITTEE ON Pipe LINE TRANSPORTATION, 
Chicago, Iil., November 16, 1955. 
To Committee on Pipe Line Accounting Regulations and Interested Interstate 
Pipeline Carriers. 


GENTLEMEN: At the meeting of the pipe line accounting committee (530) 
and other interested parties held in the Mayo Hotel in Tulsa, Okla. on October 
24, 1955, the matter of the petition filed with the Interstate Commerce Commis- 
sion by Arthur Anderson & Co. on August 16, 1955, requesting a reconsideration 
of docket 30920 was discussed at length. It was decided to send a question- 
naire to all pipe line accounting committee members and all interstate crude 
and product pipeline companies. 

A subcommittee composed of Messrs. Barlow, Cason, Combs, Krick, and 
Pennington, prepared a proposed questionnaire which was adopted by the com- 
mittee. A total of 96 questionnaires were mailed on October 26, 1955, to com- 
mittee members and interstate crude and products pipeline companies with the 
request that they be completed and returned to the vice chairman of the com- 
mittee on or before November 7, 1955. 

Messrs. Amend, Krick, and Ritchey met with the vice chairman in Chicago, 
Ill., on November 10, 1955, and made an analysis of the 38 answers to the 
questionnaire received to that date. Some of the answers merely stated they 
had no interest in the subject, others were incomplete and there were four 
duplications. In considering the incomplete replies the subcommittee recog- 
nized the apparent interest of the replying company and made such interpola- 
tion as was necessary. In tabulating the answers in section 1 the first, second, 
and third choices were set down under “A,” “B,’ and “C,” as 1, 2, and 3, and 
each column was totaled, therefore the low total indicates the preference. In 
sections 2, and 3 where “yes” or “no” answers were required each answer was 
considered as “1” and totaled, therefore the largest totals indicate the prefer- 
ence. 

This tabluation certainly indicates a wide divergence in the thinking of the 
interested parties and therefore it is presently impossible for the committee to 
make a recommendation of any kind to the Interstate Commerce Commission. 

While it was apparently not known to any of those present at the meeting 
in Tulsa on October 24, 1955, a “Reply of the National Coal Association and 
motion to dismiss the petition of Arthur Anderson & Co., to reopen and recon- 
sider docket No. 30920, and to institute an investigation,” was filed with the 
Interstate Commerce Commission on September 19, 1955. A copy of their 
reply and motion to dismiss is attached hereto. 

There is also attached hereto a copy of a notice from the Interstate Com- 
merce Commission dated November 9, 1955, in which we are advised that any 
interested persons may participate by submission of their views in writing on 
or before December 15, 1955. 

In view of the above, the meeting of the pipe line accounting committee 
(530) originally set for November 21, 1955, is now changed to 10 a. m., Monday, 
December 5, 1955 at the Mayo Hotel in Tulsa, Okla. It is hoped that all com- 
mittee members and others having interest in the subject can be on hand, and 
that we can arrive at something concrete that we, as a committee representing 
the pipeline industry, can present to the Interstate Commerce Commission. 
Otherwise, it will be necessary for each interested party to either present a 
petition expressing his desires in the matter, or appear before the Commission 
if and when the case is called for hearing. 

If we as a committee can arrive at something concrete to present to the Com- 
mission your vice chairman and two other committee members (to be appointed) 
will be in Washington on the morning of December 12 to assist Mr. Fayette B. 
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Dow, our committee chairman, in the formal preparation of such petition as is 
decided upon. This filing must be on or before December 15, 1955. 
The management of the Mayo Hotel suggests that you make your reservations 
as far in advance as possible. 
Your cooperation will be appreciated. 
Yours very truly, 
RaAtpPH R. CLaGert, Vice Chairman, 


Questionnaire 


1. If given a choice as between (A) recording in your accounts the same deduc- 
tion as claimed for Federal income-taxpurposes; (B) recording in your ac- 
counts the Federal income-tax deferment applicable to the difference between 
the deduction as recorded in your accounts and as claimed for Federal in- 
come-tax purposes; or (C) doing neither of the foregoing with respect to 
amortization of necessity certificate property under IRC sec. 168 (for- 
merly 124A) and/or accelerated depreciation under IRC sec. 167, what 
would be your Ist, 2d, and 3d choices? 


(a) Amortization : A B @O 
(1) Retroactive as well as current and future 

SN TI hacked ee Rc divenldaas alerlas wets indeed everson ties 61 41 42 

(2) Current and future recording only___--_~---- 61 35 48 


(b) Accelerated depreciation : 
(1) Retroactive as well as current and future 
ee en eaheie Sindnde em 62 51 49 
(2) Current and future recording only_____---~-- 60 45 57 


2. Assuming that the ICC would permit you to record in your accounts the same 
deductions as claimed for Federal income-tax purposes with respect to 
amortization of necessity certificate property under IRC sec. 168 (for- 
merly 124A) and/or accelerated depreciation under IRC sec. 167, would 
you want to record such deductions in your accounts? 


(a) Amortization : Yes No 
(1) Retroactive as well as current and future record- 

Ne ed a a Ae i ltnineeetewenbeenine 6 18 

(2) Current and future recording only_____.-_---_--~- 9 15 


(b) Accelerated depreciation : 
(1) Retroactive as well as current and future record- 


eM eek E A Be Sete iawn ddeeonlon 10 18 
(2) Current and future recording only_____._-__-_---~ 15 15 


38. Assuming the ICC would not permit you to record in your accounts the same 
deductions as claimed for Federal income-tax purposes but would permit 
you to record the Federal income-tax deferment applicable to the difference 
between such deductions with respect to amortization of necessity certificate 
property under IRC sec. 168 (formerly 124A) and/or accelerated depre- 
ciation under IRC sec. 167, would you want to record such tax deferment? 


(a) Amortization: Yes No 
(1) Retroactive as well as current and future record- 

BN 8 0s BON LD Ne toot dc ape pe makin ema mere 12 12 

(2) Current and future recording only__._....---_--~ 18 6 


(b) Accelerated depreciation : 
(1) Retroactive as well as current and future record- 


Re ee oe eae ok cae Sanction ih bi br phcpinn thin ah 13. .15 
(2) Current and future recording only__._-._--------~ ne 


manieret guages. THUS Be oe ee eee ccc ke nwdentendubenen 
By (name and position) 
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BEFORE THE INTERSTATE COMMERCE COMMISSION 
Docket No. 30920 
AMORTIZATION ACCOUNTING FOR EMERGENCY CARRIER FACILITIES 


REPLY OF THE NATIONAL COAL ASSOCIATION AND MOTION TO DISMISS THE PETI- 
TION OF ARTHUR ANDERSON & CO. TO REOPEN AND RECONSIDER DOCKET NO. 
30920 AND TO INSTITUTE AN INVESTIGATION 


Comes now the National Coal Association, party to the above-entitled proceed- 
ing, and respectfully states as follows: 

I. The contentions presented and issues raised in the petition of Arthur Ander- 
son & Co. are not new. They are precisely the same as those raised by the 
protesting carriers some 4 years ago, thereafter considered by division 1 and the 
full Interstate Commerce Commission, and finally adjudicated, after the sub- 
mission of briefs and oral argument, by the full Commission in its decision of 
December 21, 1951. To reopen the proceeding, at this late stage, would do 
violence to the Commission’s well recognized doctrine, affirmed by the courts, 
that its jurisdiction to reopen an already adjudicated proceeding should be 
sparingly exercised. (See also rule 101 (f) of the General Rules of Practice.) 

II. The standing of petitioner, Arthur Anderson & Co., to seek a new investiga- 
tion and thereafter reconsideration in this proceeding is, at best, doubtful. 

The petition of Arthur Anderson & Co. does not contain any indication of 
authority delegated to it by the affected carriers to act in this proceeding, wherein 
it asserts that it is acting in a representative capacity. The petition simply 
alleges that (p. 2) “as independent public accountants,” it audits “the accounts of 
several railroad companies which are subject to the jurisdiction of this Commis- 
sion” and “required to keep their accounts in accordance with the uniform system 
of accounts for railroad companies prescribed by this Commission.” In short, its 
status before this Commission is that of an auditor of the books of common 
carriers which admittedly are affected by the 4-year-old order of the Commission 
in Docket No. 30920 but which are not here complaining as to the impact of that 
order on their method of accounting as required by this Commission. 

Clearly, therefore, petitioner has no standing as a “party” under section 17 (6) 
of the act to seek reconsideration. Its standing, as a person “complaining,” 
under section 13 (1) of the act to seek investigation is, we submit, no less 
doubtful. 

Ill. As to the merits of the issues raised, it is urged that as a matter of 
accounting principle, and for regulatory purposes, revenues should match the 
expenses actually or legally incurred in each accounting period, including taxes. 
They should reflect the tax obligations the railroads incur in a given year. If 
such obligations are equalized over a long period of up to 25 years the bearing 
which tax liabilities have upon net income in a given annual period will not be 
available from the carriers’ income statements. 

The.railroads incur from time to time large tax refunds or additional tax 
charges affecting prior years which are reflected in full in the current income 
statements. There is no provision for equalizing these refunds or added charges 
although they may be sizable in terms of an individual carrier’s annual income. 
The requirements of the Interstate Commerce Commission are based on the 
promise that the aceounts should reflect the actual experience of the accounting 
period. This provision should be consistently applied to all taxes. 

For years prior to the Commission’s decision in docket No. 30920, the railroads 
were permitted a rapid writeoff (depreciation) on property acquired through 
amortization certificates. Such depreciation was commonly on the basis of a 
5-year writeoff applied to a substantial portion of the new capital investment 
affected, although the actual service life of such property, notably equipment, 
ranged from 20 to 30 years. The carriers made no effort to equalize such extraor- 
dinary charges to current operating expenses although they had the temporary 
effect of depressing net income at that time. Nor have the carriers sought to 
equalize maintenance expenses which from time to time may pyramid. 

Under the present accounting procedures the net income of the carriers most 
nearly reflects the earnings actually available in the current accounting period 
for capital investment, debt retirement, and other corporate purposes. If book- 
keeping adjustments are desired by which current taxes (and income) would 
be equalized over periods of up to 25 years in the future, the carriers are in a 
position to make such adjustments and advise those interested. But if this sit- 
uation were reversed, and the current tax liabilities of the carriers were equalized 
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over the next.25 years, no interested party other than the carriers would be in 
a position to reverse the computations and develop actual earnings for the current 
period. The most significant figures, it is contended, are those based on actual 
tax liabilities and earnings as opposed to long-run accounting or statistical 
equalizations of taxes, earnings, and financial position. 

The Commission itself clearly indicated in docket No. 30920 that it does not 
consider it a proper function of accounting to undertake long-run equalization 
of a carrier’s financial situation or to provide a safeguard against the type of 
eontingencies with which petitioner apparently is here concerned. ‘To quote: 

“We are unable to give controlling weight to the expressed fears of the railroad 
earriers that without amortization accounting or tax equalization their financial 
situation at present and in the immediate future may appear more prosperous 
to shippers, investors, and others than a long-run appraisal would justify. We 
do not consider it a proper function of accounting to undertake to provide a safe- 
guard against such contingencies.” 

An important objective of a system of accounting is to present the pertinent 
financial operations of a company and throw light upon its current position. 
The present accounting rules are so designed. If separate accounting showings 
are desired they can be made. This is the practical course which the Commis- 
sion has elected to follow. We believe no reason now exists for reversing its 
position. 

IV. Wherefore, the National Coal Association prays that this Commission: 

(1) Dismiss the petition of Arthur Anderson & Co., dated August 16, 1955, 
seeking an investigation into and reconsideration of the matters considered in 
docket No. 30920. 

(2) If, after due consideration, this Commission should decide to institute a 
new investigation into, and reconsider the matters decided by it in docket No. 
30920, the National Coal Association desires the right to present evidence and 
to be heard. 

Dated at Washington, D. C., September 19, 1955. 

Respectfully submitted. 

NATIONAL COAL ASSOCIATION, 
By Forp K. Epwarps, 
Director, Department of Coal Economics. 
¥F. F. Estes, 
Director, Transportation Department, 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing document upon all 
parties of record in this proceeding, by mailing by first-class mail a copy thereof 
properly addressed to each party. 

Dated at Washington, D. C., this 19th day of September 1955. 

Forp K. Epwarps. 


INTERSTATE COMMERCE COMMISSION 


NOTICE OF PROPOSED RULEMAKING 
NOVEMBER 8, 1955. 


No. 30920—AMORTIZATION ACCOUNTING FOR EMERGENCY CARRIER FACILITIES 
(49 C. F. R. 10) ; 


Representations have been received from Arthur Anderson & Co., a public 
accounting firm not presently a party of record to the above-entitled proceeding, 
that the Commission should reconsider its finding herein which rejected income- 
tax equalization, a special accounting rule briefly described in the report (284 
I. C. C.9) previously adopted on December 21, 1951. 

So that the Commission may be fully advised in the premises, any party to 
this proceeding and any other persons interested in the matter of income-tax 
equalization, as that term is used in the report previously adopted herein, may 
participate by submission of their views and argument in writing, together with 
data or other evidence. Such data, views, arguments, and evidence should be 
filed with the Commission on or before December 15, 1955. 
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‘Notice to the general public will be given by depositing a copy of this notice 
ini the Office of the Secretary of the Commission for inspection, and by filing 
a‘eopy with the Director of the Federal Register. 

By the Commission. 

Harotp D. McCoy, Secretary. 


AMERICAN PETROLEUM INSTITUTE, 
COMMITTE ON PIPE LINE ACCOUNTING REGULATIONS OF THE 
CENTRAL COMMITTEE ON PIPE LINE TRANSPORTATION, 
Chicago, Ill., December 7, 1955. 
To COMMITTEE ON PIPELINE ACCOUNTING REGULATIONS AND INTERESTED INTER- 
STATE PIPELINE CARRIERS. 


GENTLEMEN: The Committee on Pipeline Accounting Regulations (530) and 
other interested parties held a meeting in the Mayo Hotel in Tulsa, Okla., on 
December 5, 1955, for the purpose of further discussing the matter of the peti- 
tion filed with the Interstate Commerce Commission by Arthur Andersen & Co, 
on August 16, 1955, requesting a reconsideration of docket No. 30920. The com- 
mittee also endeavored to arrive at a conclusion as to whether or not they should 
file a report with the Interstate Commerce Commission as to the attitude of the 
pipeline industry in connection with said petition. 

"The committee members and other interested parties attending the meeting 
were as follows: 


Henry J. Amend,’ Sinclair Pipe Line Co., Independence, Kans. 

O. W. Bailey, Cities Service Pipe Line Co., Bartlesville, Okla. 

David B. Barlow, Salt Lake Pipe Line Co., Box 117, Salt Lake City, Utah. 

George D. Beard,’ The Texas Pipe Line Co., Box 2332, Houston 1, Tex. 

Harry C. Bloomfield, Interstate Oil Pipe Line Co., Box 1107, Shreveport, La. 

J. W. Cason,’ Interstate Oil Pipe Line Co., Box 1107, Shreveport, La. 

Ralph R. Clagett,’ Pure Transportation Co.; 35 East Wacker Drive, Chicago, III. 

T. J. Hayes, Price Waterhouse & Co., Tulsa, Okla. 

R. E. Higginbotham, Oklahoma Mississippi River Products Line, Inc., Box 2139, 
Tulsa, Okla. 

S. V. Kane, Plantation Pipe Line Co., Box 1748, Atlanta 1, Ga. 

C. W. Keith, Service Pipe Line Co., Tulsa, Okla. 

William F. Krick, Pure Transportation Co., 35 East Wacker Drive, Chicago, Ill. 

Harry W. Kull,’ Standard Oil Co. (New Jersey), New York, N. Y. 

John D. Marshall, Continental Pipe Line Co., Ponca City, Okla. 

W. E. McKee, Sohio Pipe Line Co., 407 North 8th Street, St. Louis, Mo. 

James T. Noel,’ Platte Pipe Line Co., 106 West 14th, Kansas City, Mo. 

R. J. Northway,’ Shell Pipe Line Corp., Box 2648, Houston, Tex. 

R. K. Pearson; Gulf Refining Co., Tulsa, Okla. 

Fred H. Pennington,’ Magnolia Pipe Line ©o., Box 900, Dallas, Tex. 

D. C. Ritchey,’ The Ohio Oil Co., Findlay, Ohio 

John L. Shoemaker,’ Service Pipe Line Co., Box 1979, Tulsa, Okla. 

T. E. Smiley,’ Phillips Petroleum Co., Bartlesville, Okla. 

Jack R. Smith, Minnesota Pipe Line Co., St. Paul, Minn. 

S. D. Williams,’ Sohio Petroleum.Co., Oklahoma City, Okla. 


It was agreed that the only question at issue is the matter of equalization in 
connection with the tax deferment resulting from the use of certificates of 
necessity for Federal income tax purposes under section 124A of the Internal 
Revenue Code of 1939 and section 168 of the Internal Revenue Code of 1954. 

There was such a divergence of opinion among the committee members and 
other interested parties attending the meeting, resulting primarily from the 
effect that the proposed treatment would have on the companies represented that 
no unanimous course of action could be established. Accordingly it was decided 
that the committee could not act for industry but that the interstate pipeline 
carriers, individually, should advise the Interstate Commerce Commission of 
their feelings in the matter. 

By notice of proposed rulemaking issued by Mr. Harold D. McCoy, Secretary 
of the Interstate Commerce Commission, Washington, D. C., under date of. No- 
vember 8, 1955, all pipeline carriers subject to the jurisdiction of the Interstate 
Commerce Commission, were advised that any party to this proceeding and any 
other person interested in the matter of income tax equalization in connection 





1Committee member or authorized representative. 
98505—58—pt. 1, vol. 2——-7 
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with amortization accounting for emergency carrier facilities may participate 
by submission of their views and arguments in writing together with data or 
other evidence. Such data, views, arguments, and evidence should be filed with 
the Commission on or before December 15, 1955. 
Yours very truly, 
RALPH R. CLAGEtt, Vice Chairman. 


CHIcAGO, ILL., January 16, 1956. 
Re Interstate Commerce Commission, docket No. 30920, amortization accounting 
for emergency carrier facilities 
AMERICAN PETROLEUM INSTITUTE, 
Transportation Division, 
1625 K Street NW., Washington, D. C. 
(Attention Mr. James E. Moss, director of division. ) 


GENTLEMEN: We represent Arthur Andersen & Co. in the above proceeding 
and we recently filed in that proceeding a statement of Mr. C. D. McDaniel, a 
partner in Arthur Andersen & Co., and our memorandum of authorities and 
supplemental memorandum of authorities in support of the petition of Arthur 
Andersen & Co. Copies of these documents were served on all parties of record 
and we shall be glad to furnish you with a copy of each in the event you desire 
them. 

We understand that you filed some data with respect to this matter with the 
Interstate Commerce Commission on or about December 15, 1955. Neither we 
nor Arthur Andersen & Co. was served with a copy and we should appreciate it 
very much if you would send us a copy so that our files may be complete. 

Yours very truly, 
Witson & MCILVAINE, 
By CHARLES W. Boanpn. 


JANUARY 23, 1956. 
Mr. CHARLES W. Boanpn, 
Wilson & McIlwaine, 
120 West Adams Street, Chicago, Ill. 


DeaR Mr. Boanp: Referring to your letter of January 16, so far as we know 
the API Committee On Pipeline Accounting Regulations did not make a pre- 
sentation in docket No. 30920 on or about December 15. The matter was dis- 
cussed in a committee meeting but it was concluded that any data filed would 
be by individual companies and not by the committee. It is possible that some 
companies may have filed but we have no knowledge of this. 

Very truly yours, 
B. H. Lorp, Jr. 


CHIcaGo, ILL., January 31, 1956. 
Re Interstate Commerce Commission, docket No. 30920, amortization account- 
ing for emergency carrier facilities 
Mr. B. H. Lorp, Jr., 
American Petroleum Institute, Division of Transportation, 
1625 K Street NW., Washington, D. C. 
Dear Mr. Lorp: Receipt is acknowledged of your letter of January 23, 1956. 
It is true that a great many pipeline companies individually filed data with 
the Interstate Commerce Commission. However, the Interstate Commerce 
Commission informs us that the American Petroleum Institute also filed a state- 
ment in this matter. In view of this I should appreciate it very much if you 
would review your files and see if a statement was prepared and filed by some 
other office in the institute. 
Yours very truly, 
Witson & MCILVAINE, 
By CHartes W. Boanp. 


FEeBruAry 8, 1956. 
Mr. CHARLES W. Boanp, 
Wilson & McIlwaine, 
120 West Adams Street, Chicago, Til. : 
Dear Mr. Boanp: I have delayed answering your letter of January 31 while 


we made a further check as to whether a statement was filed in Docket No. 
30920 on behalf of API. 
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As reported in my letter of January 23, the API Committee on Pipe Line 
Accounting Regulations did not make a statement. To clear the record on this 
the ICC will write to you shortly informing you that a statement was not made. 


Very truly yours, 
7 oo B. H. Lorp, Jr. 


INTERSTATE COMMERCE COMMISSION, 
Bureau or Accounts, Cost FINDING AND VALUATION, 
Washington, February 10, 1956. 
Mr. CHARLES W. BOAND, 
Care of Wilson & McIlwaine, 
120 West Adams Street, Chicago, Ill. 

Dear Mr. Boanp: The list of companies filing comments on the petition of 
Arthur Anderson & Co., relative to accounting and amortization charges, which 
we sent to you on January 12, 1956, should not have included the American 
Petroleum Institute. All responses in that connection from the pipeline industry 
were filed by pipeline companies as their several interests appeared and not by 
the institute. 

Sineerely yours, 
C. W. EMKEN, Director. 


FEBRUARY 9, 1956. 


-_——. 


Mr. H. J. AMEND, 
Sinclair Pipe Line Co., Independence, Kans. 


Dear Mr. AMEND: Recently an attorney, Charles W. Boand, representing Arthur 
Anderson & Co. in docket No. 30920, requested that we furnish him a copy of 
the statement filed by API in this docket. We informed Mr. Boand that accord- 
ing to our files no statement was filed, but he replied that his information came 
directly from the ICC. 

Our investigation discloses that when Mr. Clagett was in Washington in 
December he told Commission officials that we would not file a statement and 
by way of confirmation handed to an assistant director copies of his letters 
of November 16 and December 7 to the Committee on Accounting Regulations 
in which that conclusion is stated. Inadvertently these two letters were placed 
in the docket folder and when a listing was prepared of those filing statements 
the API was included. 

The particular incident is being resolved satisfactorily by having the ICC 
write to Mr. Boand explaining their error. The circumstances, however, do point 
out the need for care in supplying committee “working papers” to Government 
agencies even for information. These agencies operate under laws which, with 
certain exceptions, require them to open their files to anyone who may walk 
in off the street and ask to see them. The duly approved conclusions of our 
committees are not confidential, but the deliberations leading to these conclu- 
sions should be available only to those having a legitimate interest. 

It has been our policy never to send or give anything to a Government agency 
automatically. Thus we place ourselves in a position where a decision must be 
made in each instance as to whether there is a danger that the material would 
be misused. This is largely a matter of good judgment and all this letter seeks 
to do is call this situation to your attention. 

Since Mr. Shoemaker may have somewhat similar problems, I am sending him 
a copy of this letter. 

Very truly yours, 
JAMES BH. Moss. 


SINcLAIR Pree Line Co., 
Independence, Kans., February 16, 1956. 
Mr. James E. Moss, 
Director, American Petroleum Institute, 
Division of Transportation, 
1625 K Street NW., Washington, D. C. 

Deak Mr. Moss: This will acknowledge receipt of your February 9 letter 
concerning copies of correspondence which Mr. Clagett left with Interstate 
Commerce Commission officials when he was in Washington during December. 

I am confident that Mr. Clagett had no idea that such letters would become a 
part of the official files related to docket No. 30920. I can understand, however, 
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that some embarrassment might result from copies of such letters getting into 
the ICC files. 

I assure you that it will be my purpose, as vice chairman of the Committee on 
Accounting Regulations, to work through Mr. Fayette B. Dow in all matters to 
be taken up with officials of the Interstate Commerce Commission bureaus in 
Washington 

Yours very truly, 
H. J. AMEND. 


(The documents referred to on p. 890 are as follows:) 


AMERICAN PETROLEUM INSTITUTE, 
New York, N. Y., September 17, 1934. 
Mr. CLARK KouUnNTaz, 
Sinclair Prairie Pipe Line Co., 
Independence, Kans. 


Drar CLrarK: Mr. Bushnell wired you on September 4 about the Interstate 
Commerce pipeline-valuation communication being sent to various companies. 

The institute has received a letter from the Commission’s Director of the Bu- 
reau of Valuation, Mr. Ernest I. Lewis, copy of which is enclosed. Mr. Lewis is 
being advised today that the matter has been referred to the institute’s Central 
Committee on Pipa Line Transportation, of which you are chairman, for han- 
dling and that you will advise him, as promptly as you can, with respect to con- 
ferring with a committee representing pipeline carriers within the next few 
weeks, as suggested by him. 

If you call a meeting, as suggested by Bushnell and as I assume you will do, I 
suggest you advise Fayette Dow and have him present, as he has been discussing 
this matter with Mr. Lewis. 

Faithfully yours, 
W. R. Boyp, Jr. 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., September 14, 1984. 


VALUATION OF PIPELINES 


The following letter has been sent to all pipeline companies which are subject 
to the act to regulate commerce : 

“Section 19a of the Interstate Commerce Act requires the Interstate Com- 
merce Commission to value the property owned or used by every common carrier 
subject to the provisions of this Act. This includes all pipeline companies en- 
gaged as common carriers in the transportation of petroleum and petroleum 
products, either wholly by pipeline, or partly by pipeline and partly by railroad, 
or by water. 

“Plans have been tentatively prepared for making such a valuation. The law 
provides and requires that common carriers subject to the provisions of the 
Valuation Act shall cooperate in the valuation. Such cooperation is especially 
desirable at this time when the work should be carried forward with the greatest 
possible economy both to the industry and Government and with the least 
inconvenience to all. 

“It is desired that all interested parties be given opportunity to express their 
views. In the valuation of the railroads, the carriers created an organization 
and committees to represent them generally. The suggestion is therefore made 
that the carriers by pipeline of petroleum and petroleum products take similar 
steps for cooperation with the Interstate Commerce Commission in the planning 
and carrying foward of this work. Hither directly or through the American 
Petroleum Institute, such committees and contacts were established in the mat; 
ter of depreciation charges and accounting classifications. 

“Our plans call for the beginning of the valuation work this fall. We would 
be agreeable to conferring with a committee representing pipeline carriers within 
the next 3 weeks. 

“By direction of division 1.” 


SEPTEMBER 19, 1934. 
Mr. ©. H. Kountz, 
Tulsa Ozark Club, 
Spavinaw, Okla. 
DeaR CLARK: Referring to our telephone conversation, I have sent out the 
notice today to the Central Committee on Pipe Line Transportation, in which 





CONSENT DECREE PROGRAM-—DEPARTMENT OF JUSTICE 923 


I have asked them to advise Lacey Walker, in New York, whether or not they 
will attend, so that we can gage what the attendance will be when you arrive. 
I have a meeting in Dallas on September 24, which may last through the 26th, 
and it is doubtful whether I can make the trip to New York. In any event, how- 
ever, we are asking Fay Dow to be present as he would undoubtedly be the 
logical contact representative in Washington due to his past relationships with 
the ICC. If I am not present, Lacey Walker in New York will act as secretary 
of the meeting. 
C. A. Youne, Secretary. 


SEPTEMBER 19, 1934. 
Subject: Valuation of pipelines. 
Mr. W. R. Boyp, 
American Petroleum Institute, 
New York City. 

Dear Britt: Replying to your telegram, I got in touch with Clark Kountz today 
over the telephone (he has been away on a vacation) and we are calling a meeting 
of the central committee to be held at New York, September 28 at 2 p. m., in the 
offices of the institute. 

I have written to Lacey Walker and Fay Dow today as per attached copies of 
letters. It is doubtful whether I can attend this meeting due to another meet- 
ing being held in Dallas on the 24th which may carry through the 26th. This is 
our committee on the allocation of production, and I am very anxious to be 
personally present during their discussions as at that time we will perfect our 
plans for the special session at Dallas. Mr. Kountz has asked me to be present 
and I told him I would make every effort to do so, although I do not believe it 
is absolutely necessary. I imagine that they will perfect their plans for contact- 
ing with the ICC in which Fay will undoubtedly take a leading part, due to his 
long contact with that body. It occurred to me that Lacey Walker could act 
as secretary of the meeting. 

Mr. Kountz also suggested that you notify the ICC at Washington of our 
proposed meeting so they will be advised of the steps being taken by the pipe- 
line group in response to their request, but Mr. Kountz does not want a rep- 
resentative from the ICC present. 

Sincerely yours, 
C. A. Youne, Secretary. 


SEPTEMBER 20, 1934. 
Subject: Valuation of pipelines. 
Mr. W. R. Boyp, 


American Petroleum Institute, 
New York City. 


DEAR Bit: Referring to my letter of yesterday, I have just been advised 
of a telegram from Mr. Bushnell to Mr. Kountz in which he stresses the in- 
advisability of having any representative from the ICO present at the meeting 
in New York on September 28. 

I have no doubt that Mr. Bushnell has been in touch with you. Nevertheless, 
I wired you this morning as per attached copy of telegram. Mr. Kountz has 
passed on the suggestion that you might advise the ICC that the pipeline group 
will have a meeting some time in the next 2 weeks after which they will be 
glad to confer with the ICC. 

I sent a similar telegram to Fayette Dow and am sending him a copy of 
this letter for his information. 

Sincerely yours, 
C. A. Youne, Secretary. 


(Telegram ] 
SEPTEMBER 20, 1934. 
Mr. W. R. Boyp, 
American Petroleum Institute, 
New York City: 
Wrote you yesterday regarding meeting on New oYrk valuation of pipelines. 
Officers of committee particularly anxious that ICC are not invited to this meet- 


ing. Write today. 
C. A. Youne. 
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[Telegram] 
SEPTEMBER 20, 1934. 


Mr. FAYETTE B. Dow, 
Washington, D C.: 
Wrote you yesterday regarding meeting in New York September 28 central 
committee on pipeline transportation regarding valuation of pipelines. Please do 
not discuss this with ICC as officers do not desire representation from them at 


New York meeting. 
Cc. A. Youna. 


Da.as, TEx., December 10, 1934. 
REPoRT OF MEETING 
CENTRAL COMMITTEE ON PIPELINE TRANSPORTATION, C. H. Kountz, CHAIRMAN 
Dallas, Tex., November 15, 1934 


AMERICAN PETROLEUM INSTITUTE, DIVISION OF PRODUCTION 


The central committee on pipeline transportation of the production division 
of the institute, C. H. Kountz, chairman, presiding, convened at Dallas on 
November 15 in the Baker Hotel, with the following members and guests present: 


MEMBERS 


C. H. Kountz, chairman, Sinclair Prairie Pipe Line Co., Independence, Kans. 

E. L Adams, General Petroleum Corporation of California, Los Angeles, Calif. 

P. R. Applegate, Northern Pipe Line Co., New York City 

Charles Bunje, Jr., Illinois Pipe Line Co., Findlay, Ohio 

D. 8. Bushnell, Northern Group of Pipe Lines, New York City 

G. M. Davidson, Natural Gas Pipe Line Company of America, Chicago, Il. 

Fayette B. Dow, American Petroleum Institute, Washington, D. C. 

R. 8. Ellison, Stanolind Pipe Line Co., Tulsa, Okla. 

Charles Fitzgerald, Sinclair Prairie Pipe Line Company of Texas, Fort Worth, 
Tex. 

George J Hanks, Tidewater Pipe Co., Ltd., New York, N. Y. 

Fred K. Haskell, Empire Pipe Lines, Bartlesville, Okla. 

R. W. Howe, Atlantic Pipe Line Co., Dallas, Tex. 

E. C. Kincade, Gulf Pipe Line Co., Houston, Tex. 

E. H. Leroux, Oklahoma Pipe Line Co., Tulsa, Okla. 

F. Ray McGrew, Standard Pipe Line Co., Shreveport, La. 

Harry Moreland, Great Lakes Pipe Line €o., Kansas City, Mo. 

R. W. Pack, Sun Pipe Line Co., Beaumont, Tex. 

J. French Robinson, Peoples Natural Gas Co., Pittsburgh, Pa. 

R. F. Smith (representing R. P. Bascom), Shell Pipe Line Co., St. Louis, Mo. 

C. R. Weidner, Sinclair Prairie Pipe Line Co., Independence, Kans. 

C. A. Young, secretary, American Petroleum Institute, Dallas, Tex. 


GUESTS 


G. A. Beltstram, Ohio Oil Co , Findlay, Ohio 

Joe 8. Brown, Gulf Pipe Line Co., Houston, Tex. 

J. R. Donnell, linois Pipe Line Co., Findlay, Ohio 

O. D. Donnell, the Ohio Oil Co., Findlay, Ohio. 

E. H. Fortmann, National Transit Co., Oil City, Pa. 

H. A. Gidney, Gulf Pipe Line Co., Pittsburgh, Pa. 

William G. Heltzel, Stanolind Pipe Line Co., Tulsa, Okla. 
A. N. Horne, Empire Pipe Line Co., Bartlesville, Okla. 

F. L. Jehle, Globe Pipe Line Co., Blackwell, Okla. 

R. B. McLaughlin, The Texas Pipe Line Co., Houston, Tex. 
O. F. Moore, Illinois Pipe Line Co., Findlay, Ohio 

A. W. Peake, Standard Oil Co. (Indiana), Chicago, Tl. 

J. H. Peper, Northern Group of Pipe Lines, New York, N. Y. 
G. E. Pifer, Buckeye Pipe Line Co., Lima, Ohio 

C. M. Rosebrugh, Gulf Pipe Line Co., Houston, Tex. 
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Gordon N. Scott, Bureau of Standards, Washington, D. C. 

Thos. B. Scott, Jr., Standard Oil Company of New Jersey, New York, N. Y. 
F. A. Stevens, Texas Empire Pipe Line Co., Tulsa, Okla. 

N. V. Truly, Humble Pipe Line Co., Houston, Tex. 

F. EB. Warterfield, Jr., Oklahoma Pipe Line Co., Tulsa, Okla. 

L. S. Wrightsman, Humble Pipe Line Co., Houston, Tex. 


The following subjects were discussed : 


1. Valuation of pipelines by the ICC 


Col. H. T. Klein, chairman of the special steering committee, appointed at the 
New York meeting on September 26, reported fully on the results of its negotia- 
tions with the Valuation Section of the ICC particularly with respect to ICC 
Valuation Order No. 26. Prior to these negotiations, the steering committee con- 
sidered the legal right of the Commission to carry on this work, and had tenta- 
tively concluded that it had that right. 

The Commission had requested considerable detailed information on rights- 
of-way and maps pertaining thereto. The steering committee pointed out that 
one company, for example, had something like 30,000 rights-of-way. Consider- 
able discussion was also had on the question of maps. The steering committee 
was able to finally convince the Commission that this request was unreasonable. 

The Commission also requested the steering committee to select a typical pipe- 
line system for the purpose of experimentation in order to prepare a question- 
naire or order applicable to all pipeline companies. The steering committee 
was very reluctant to do this, due to the hardships and inconveniences that such 
a preliminary survey would cause the pipeline company. The steering com- 
mittee proposes to submit the names of 6 or 7 systems that are typical from the 
standpoint of different varieties of construction, pumping stations, storage, etc., 
and let the Commission make its own selection, as the steering committee did 
not desire to appear as playing favorites. 

The steering committee finally decided to appoint a special subcommittee of 
practical engineers and accountants to confer with the representatives of the 
Commission to consider various sections of the valuation order No. 26 and a 
delay was requested from the Commission until the matter could be discussed at 
the Dallas meeting. The following committee was selected : 


R. B. McLaughlin, chairman, Texas Pipe Line Co., Houston, Tex. 
F. B. Dow, secretary, American Petroleum Institute, Washington, D. C. 


ENGINEERS 


Charles Bunje, Jr., Illinois Pipe Line Co., Findlay, Ohio 

George J. Hanks, Tidewater Pipe Co., Ltd., New York, N. Y. 

E. C. Kincade, Gulf Pipe Line Co., Houston, Tex. 

O. Q. Lomax, Humble Pipe Line Co., Houston, Tex. 

J.H. Peper, Northern Group of Pipe Lines, New York, N. Y. 

B. P. Sibole, Stanolind Pipe Line Co., Tulsa, Okla. 

R. F. Smith, Shell Pipe Line Co., St. Louis, Mo. 

C. R. Weidner, Sinclair Prairie Pipe Line Co., Independence, Kans. 
J.H. Wood, Atlantic Pipe Line Co., Dallas, Tex. 


ACCOUNTANTS 


C. H. Cleaver, Northern Group of Pipe Lines, New York, N. Y. 

H. A. Gidney, Gulf Pipe Line Co., Pittsburgh, Pa. 

C. H. Gompf, Illinois Pipe Line Co., Findlay, Ohio 

K. L. Laughman, Sinclair Prairie Pipe Line Co., Independence, Kans. 
E. H. Leroux, Oklahoma Pipe Line Co., Tulsa, Okla. 

L. 8. Sinclair, Magnolia Pipe Line Co., Dallas, Tex. 

J. L. Shoemaker, Stanolind Pipe Line Co., Tulsa, Okla. 

N. V. Truly, Humble Pipe Line Co., Houston, Tex. 


The steering committee will welcome any suggestions for further appointment 
to this special subcommittee. Colonel Klein stated that Mr. Dow will again con- 
fer with the Commission and arrange for a short meeting with the steering com- 
mittee when a meeting will be arranged for this special subcommittee of engineers 
and accountants to sit down with representatives of the valuation section and 
thresh out the- various points at issue, including rights-of-way, maps, and ques- 
tionnaires generally. 
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Supplementing Colonel Klein’s remarks, Mr. Dow explained that the desire of 
the commission to select a typical pipeline system for their inventory studies is 
to reach an agreement on the field notes to be signed by representatives of the 
commission and the pipeline, which will be reproduced as standard forms and 
sent to other pipelines for valuation work. Mr. Dow read the following letter 
from Mr. E. J. Lewis, Director of the Valuation Bureau, bearing on this subject : 

“Following up your question as to the organization of forces both by the Bu- 
reau and the carriers by pipeline for the inventorying of the property that is 
finally selected as a typical pipeline property on which to develop inventory forms 
to be served on the other pipeline companies, I would say that our field party 
will consist of 1 chief of party, 1 recorder, 1 head chainman, 1 rear chainman, 1 
building and structural engineer, 1 assistant building and structural engineer, 
1 mechanical engineer, 1 assistant mechanical engineer, 1 telegraph and telephone 
engineer—a total of 9. 

“The pipeline company whose property is selected for this inventorying should 
have a chief pilot who will accompany the chief of our party; an assistant pilot 
who will accompany the chaining group; an assistant pilot who is familiar with 
buildings and structures to accompany the Commission’s engineers to inventory 
that sort of property; a mechanical assistant who will accompany the Commis- 
sion’s two mechanical engineers; and a telegraph and telephone assistant pilot 
to accompany our telegraph and telephone engineer. It would be expected that 
the company’s pilots, if possible, are to agree on all the facts recorded by the 
Commission’s force, but only the chief of party of the Commission and the pipe- 
line company’s chief pilot are to sign the field notes. 

“As for the inventorying of all the properties which is to follow, it is the 
intention of our Engineering Section to assign 4 groups of 3 engineers to each 
group, consisting of a roadway, mechanical, and structural man. These 12 
engineers are to have headquarters at various locations such as: (1) Houston, 
(2) Oklahoma City or Tulsa, (3) St. Louis or Chicago, (4) Pittsburgh or Wash- 
ington. It will be the duty of these engineers to visit from time to time the field 
forces of the carriers while inventories are in progress on the 49 companies and 
to agree as far as possible to all the facts not only on quantities, but the questions 
of maintenance and depreciation. 

“One engineer of each of the Commission’s forces will be designated to sign 
the field notes representing the inventory taken by the pipeline company’s forces. 

“The above is subject to possible changes of details.” 

Concluding his remarks, Colonel Klein stated that the steering committee is 
continuing to examine the legality of this proposed ICC activity. Its tentative 
conclusion is that the Commission does have this right, but after this question is 
settled, it will definitely instruct the special Subcommittee of Engineers and 
Accountants on its future work, 

On motion, Colonel Klein’s report and the actions taken by the steeering com- 
mittee were unanimously approved. 


2. Subcommittee on Accounting Regulations 


Mr. Dow, the chairman, reviewed briefly some of the earlier activities of the 
pipeline carriers, independent of the institute, with respect to depreciation regu- 
lations of the ICC. In 1920 the ICC instituted an investigation of depreciation 
rates affecting various carriers, railroads, telephone and telegraph companies, 
water carriers, pipelines, etc. The Commission set aside the proceedings affect- 
ing all carriers except railroad and telephone and telegraph companies. After 
a decision was rendered affecting these cases about a year and a half ago, they 
again revived the investigation affecting other carriers including pipelines. The 
original committee then became an institute committee and in October 1933 was 
merged with the present Subcommittee on Accounting Regulations. A number 
of conferences have been held on depreciation and formal exceptions filed to a 
proposed report of the Commission, which is now awaiting the final decision of 
the Commission. 

Referring to the proposed accounting regulations of the Commission, a special 
working subcommittee of five members was appointed which has had a number 
of conferences with Mr. Barnes of the Commission. The members of the larger 
subcommittee submitted their views in writing to the special subcommittee of 
five, which were circulated to all members of the larger subcommittee which 
permitted a full exchange of ideas. These views were studied and correlated 
and presented to the Commission. A final conference was held with the Com- 
mission 3 or 4 weeks prior to the present meeting and a final revision of the 
proposed accounting regulations were delivered to Mr. Dow just prior to the 
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meeting, which he had given to Mr. Gidney, a member of the special subcommittee 
of five, for review. 

Supplementing Mr. Dow’s remarks, Mr. Gidney stated he had reviewed the 
revised draft as thoroughly as the limited time would permit, particularly with 
respect to suggestions made at their last conference, and stated that with one 
exception, the Commission had adopted every suggestion and that he felt justi- 
fied in saying that the subcommittee believed it was a very good system of 
accounting. The one exception referred to loose pipe. Originally it contained 
a provision that it was optional with the pipeline company to carry loose pipe 
on the right-of-way in the investment account and only keep an inventory record, 
but the Commission held that loose pipe should be in the supply account. That 
optional feature has therefore been eliminated. 

Continuing, Mr. Gidney believed that the system of accounting will be found 
entirely practicable, and incidentally, it also contains the rules and general 
principles of depreciation which will become operative. The proposed accounting 
system is to become effective on January 1, 1935, with a provision that the 
details affecting depreciation will not have to be applied until September 1, 1935, 
and then only after a Commission order has been issued. In other words the 
pipeline companies have almost another year to work out the depreciation rates 
which will probably become effective on January 1, 1936. 

This Subcommittee on Accounting Regulations will continue to function to 
consider any question or interpretations arising from the application of the new 
regulations. 


8. Pipeline crossings under railroad tracks 


Mr. Joe Brown, chairman of the subcommittee on this subject, reported that 
the form of agreement and specification had been approved by letter ballot, as 
follows: 


AMO RITG 5 ccc ccen gestae new ie-Hdsatelin jn ~meltnertio ser atalaRnsmentendle 17 
Members not replying, approval assumed___._.__-__....---..------------- 18 
ROS cine cren Geen ar Pe nck akonningancp anne anmenagineenme 3 

en, Serene Ce UIE CU setae ntapleneneas iniesisieatestenonaedalmieanmes 38 


Mr. Brown reviewed some of the legal objections received from the negative 
repliers and suggested that the following submitted revision to paragraph 7, first 
sentence, be accepted : 

“The pipeline company further agrees to indemnify, reimburse, and save 
harmless the railway company from all costs, claims, demands, actions, and/or 
causes of action arising from or growing out of any loss of or damage to the 
property of the railway company or others, or injury to or death of persns 
which may be proximately caused by the negligent construction, maintenance, 
operation, or removal of said pipeline by the pipeline company or by any other 
negligence on the part of the pipeline company, its agents, servants, or employees.” 

Mr. Brown reviewed briefly the legal reasons for some of the stipulations in the 
proposed agreement, particularly with respect to annual charges and indemnifica- 
tion against damages caused by the pipeline company and by the railroad. Mr. 
Fitzgerald discussed some of the engineering objections received affecting the 
proposed agreement and suggested that the following revision to the last sentence 
of paragraph 5 of the agreement be accepted : 

“* * * provided that no buildings, platforms, or similar structures shall be 
erected over the said pipeline.” 

Mr. Fitzgerald reviewed briefly some of the other suggestions received affect- 
ing construction, particularly on depth of excavation and vent pipes and stated 
that they had given consideration to these matters when preparing the specifi- 
cations and it was felt desirable not to insist on these changes as they were 
minor in character and comparatively inexpensive. The engineers deleted or 
changed the provisions referred to in appendix B of the proposed specification 
and they preferred to insist on these major changes and accepted the railroad’s 
contentions on these minor items so as to reduce the differences between the 
railroads and pipelines as much as possible. 

On motion, the suggested form of agreement and specification, with the 
changes referred to above was approved for publication as a recommended prac- 
tice, with the suggestion that each member of the committee put copies thereof 
in the hands of the proper department of their respective companies with in- 
structions to use them as early as practicable. Copies will be available in 
printed form in the near future and will be sent to the committee. 
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Mr. Kountz advised that he will forward copies of this recommended practice 
to Mr. A. A. Miller, chairman of the AREA Committee as soon as they are avail- 
able. The AREA Committee is also preparing a form of agreement which will 
be considered at their next meeting in March 1935. 

In this connection, Mr. Kountz again reviewed the past attempts on the part 
of the Institute to come to some agreement with the railroads on this matter, 
which were unsuccessful. It was urged that the committee members use every 
effort to insist on the use of the recommended forms whenever and wherever 
practicable. 


4. Longitudinal use of railroad property 


In discussing railroad crossings one member reported that he had received 
the impression that some of the eastern lines in the Midwest area were con- 
sidering raising their rates on the longitudinal use of railroad property, particu- 
larly if they had to make concessions on railroad crossings and that they may 
become more burdensome than the crossing charges, and urged that the commit- 
tee take some action to protect the pipeline interests along the lines taken on 
crossings, 

It was reported that considerable success had been obtained with the western 
roads in eliminating the annual crossing charges due to the campaign that has 
been waged during the past summer and fall and the opinion was expressed 
that if a similar activity was inaugurated on the use of longitudinal property, 
equally advantageous results might be obtained. A subcommittee on this subject 
has been functioning for sometime, and Mr. Davidson, the chairman, 


NEw York, N. Y., December 9, 1935. 
Carriers by pipeline: 
I am enclosing herewith minutes of meeting of conference committee held in 
Washington, D. C., December 3 to December 7, 1935, inclusive. 


R. B. McoLAvUGHLIN, 
Chairman, Engineers-Accountants Valuation Committee, 
American Petroleum Institute. 


MINUTES OF MEETING OF CONFERENCE COMMITTEE ON THE SUBJECTS OF DEPRECIA- 
TION, DEPLETION, AND PRICES WITH SPECIAL COMMITTEE OF THE ENGINEERING 
SECTION OF THE BUREAU OF VALUATION OF THE INTERSTATE COMMERCE COMMIS- 
SION HELD IN WASHINGTON, D. C., DECEMBER 3, 1935, TO DECEMBER 7, 1935, 
BotH INCLUSIVE 


The following members of the carriers’ conference committee, which is a 
special committee of the engineers-accountants valuation committee, were present 
or represented : 

R. B. McLaughlin 

O. Q. Lomax 

C. M. Rosebrugh 

G. L. Shanks (representing R. F. Smith) 

C. R. Weidner 

G. L. Tate 

J. L. Shoemaker (representing B. P. Sibole) 
J. H. Peper 

Harry Moreland 

The following members of a special committee appointed by the Engineering 

Section of the Bureau of Valuation were present : 
Louis Hood 
R. W. Shields 
John E. Hansbury 
John R. Thompson 
Carl Gasaway 

At the outset of the conference it was mutually agreed that action taken 
or conclusions reached during the conference would not be binding on any indi- 
vidual company and neither would they be binding on members of the conference 
committees representing either the carriers or the commission and that both 
sides reserved the right as a result of further study and consideration of the 
subject matters to change or withdraw any conclusion or opinion that may be 
reached during the course of the conference. The object of the conference 
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was to determine as a guide average physical lives pertaining to the country as 
a whole and not necessarily applicable to any geographical area or any indi- 
vidual company and to consider and determine prices to be used, the classification 
of units of property, and the manner in which the prices would be determined 
to be used as a guide in determining the value of the respective carriers by 
ipeline. 
7 Page 4 of valuation order No. 27 provides that carriers by pipeline shall insert 
in their field notes covering inventory of their properties “total estimated service 
life.” This means “total estimated physical life’ and has been defined as 
follows: 

“Physical life is defined as the period in years between the time of installation 
and the time of retirement due solely to physical deterioration, wear, tear, rot, 
rust, decay, and the action of the elements. In determining physical life allow- 
ance is made for observed obsolescence, which can be seen by the eye in a field 
inspection. No allowance is made for the functional factors of depreciation 
which limit the service life, such as unobserved obsolescence, inadequacy, deple- 
tion, decline and exhaustion of the traffic which the property was designed to 
transport.” 

The definition set forth above was agreed to at the conference. 

In the discussion of the procedure to be followed by the Bureau of Valuation 
in determining the value of property of carriers by pipeline the following 
pertinent information was developed : 

Prior to the issuance of what is termed a “Preliminary engineering, accounting, 
and land report” by the Director of the Bureau of Valuation of the Interstate 
Commerce Commission, individual conferences between representatives of carriers 
by pipeline and the Bureau of Valuation of the Interstate Commerce Commission 
will be held in Washington at the request of the Director of the Bureau of 
Valuation for the purpose of determining pertinent facts relating to each indi- 
vidual carrier as to the depreciation and prices to be used by the Bureau in deter- 
mining the reproduction cost new and reproduction cost new, less depreciation. 
At the conference the carrier will be afforded an opportunity to acquaint the 
Bureau with its experience or facts that the carrier desires for the Bureau of 
Valuation to consider in determining the value of its properties based on repro- 
duction cost new and reproduction cost new, less depreciation. 

When preliminary conference with each of the carriers has been completed 
and the preliminary engineering, accounting, and land report as referred to above 
has been completed, it will be released to the carrier by the Director of the 
Bureau of Valuation and the carrier will be granted 30 days in which to file its 
objections to the findings contained in said report (which objections must be 
specifically stated). If the carrier cannot complete its analysis of the report 
and file its objections within the 30-day period, upon written request from the 
individual carrier, addressed to the Director of the Bureau of Valuation of the 
Interstate Commerce Commission, additional extension for a reasonable period 
in which to file its objections will be granted the carrier. After the carrier has 
filed its objections the matter will be set for conference and representatives of 
the carrier will be requested to come to Washington and to discuss and by facts 
support or justify its objections. Any revisions or changes agreed upon at said 
conference will be incorporated in a revised preliminary engineering, accounting, 
and land report. The revised sheets will supersede the sheets contained in the 
first preliminary engineering, accounting, and land report and the revised pre- 
liminary engineering, accounting, and land report will be considered in deter- 
mining the tentative valuation of the carriers’ property by the Interstate Com- 
merce Commission. When the carriers have been notified as to the tentative 
valuation of their properties, they will be granted 30 days in which to file a 
formal protest to the Commission’s findings. If a formal protest is filed the 
case will be set for a formal hearing before an examiner of the Interstate Com- 
merce Commission and the carrier will be given an opportunity to introduce such 
evidence as may be relevant or pertinent and the Bureau of Valuation will be 
afforded an opportunity of rebutting the evidence introduced by the carrier. 
The carrier, if it so desires, may request an oral argument, either before the 
Commission as a whole or a section or division of the Commission. 

When the individual carriers are informed as to setting of conference or 
hearing as referred to above relating to their individual companies it is desired 
that they notify the chairman of the engineers-accountants valuation committee 
and at that time inform the chairman as to whether they desire any repre- 
sentation at the conference of members of the engineers-accountanis valuation 
committee or the steering committee. 
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In connection with the above the following is quoted from section 19-A of 
the Interstate Commerce Act: 

“(h) Whenever the Commission shall have completed the tentative valuation 
of the property of any common carrier, as herein directed, and before such 
valuation shall become final, the Commission shall give notice by registered letter 
to the said carrier, the Attorney General of the United States, the Governor of 
any State in which the property so valued is located, and to such additional 
parties as the Commission may prescribe, stating the valuation placed upon the 
several classes of property of said carrier, and shall allow 30 days in which to 
file a protest of the same with the Commission. If no protest is filed within 30 
days, said valuation shall become final as of the date thereof. 

“(i) If notice of protest is filed the Commission shall fix a time for hearing 
the same, and shall proceed as promptly as may be to hear and consider any 
matter relative and material thereto which may be presented in support of any 
such protest so filed as aforesaid. If after hearing any protest of such tentative 
valuation under the provisions of this act the Commission shall be of the opinion 
that its valuation should not become final, it shall make such changes as may be 
necessary, and shall issue an order making such corrected tentative valuation 
final as of the date thereof. All final valuations by the Commission and the 
classification thereof shall be published and shall be prima facie evidence of the 
value of the property in all proceedings under the act to regulate commerce as 
of the date of the fixing thereof, and in all judicial proceedings for the enforce- 
ment of the act approved February 4, 1887, commonly known as the act to regulate 
commerce, and the various acts amendatory thereof, and in all judicial proceed- 
ings brought to enjoin, set aside, annul, or suspend, in whole or in part, any order 
of the Interstate Commerce Commission.” 

The pricing period will cover the years of 1929 to 1934, inclusive. The prices 
to be used will not be determined by an average or weighted average but from con- 
sideration of the trend of the past, present, and future prices. 

The special committee representing the Bureau of Valuation initiated a dis- 
cussion of depreciation and depletion requesting the views of our conference 
committee on the subjects without an expression as to their views on the subjects. 
They were informed that we were not at this time in position to discuss or agree 
on these subjects. Furthermore, there were so many variable factors entering 
into these subjects that it would have to be worked out with the individual 
companies; however, it was possible that at some later conference we may be in 
position to express some opinion on these subjects. 

As to physical lives of pipeline properties to be inserted in the field notes under 
requirements contained in Valuation Order No. 27, we were informed that any 
agreement between the company’s representative and the field representative of 
the Bureau of Valuation would not be questioned by the Bureau at Washington 
and would be considered final unless the representative of the Bureau of Valua- 
tion filed with the notes as applicable to any valuation section his exception as to 
the physical lives inserted in the notes by the carrier. 

It appears advisable that if a carrier proposes to insert in its field notes physical 
lives of its properties it endeavor to work the matter out as to physical lives with 
the representative of the Bureau of Valuation in the field in preference to 
endeavoring to handle the matter direct with the Bureau of Valuation at 
Washington. 

The conference then proceeded to endeavor to agree on average physical lives 
for the country as a whole, with the understanding that they would not apply 
to any individual company and as a result of the experience of the different 
carriers there may be a wide spread as to physical lives between individual 
companies. The schedule of physical lives for certain classes of pipeline prop- 
erty agreed to at the conference is attached hereto, marked for identification 
exhibit A. 

It is obvious that there must be some relation between the physical lives as 
shown in the field notes and physical lives as considered with other factors in 
determining the depreciation rates under Order 19200. 

Although physical lives will be shown in the field notes, other factors will be 
considered in determining the percent of reproduction cost new in the compu- 
tations on B. V. Forms 562 and 563 attached hereto, marked for identification 
exhibits B and C. 

We were informed that the Bureau of Valuation in determining the repro- 
duction cost new would do so under the theory that the company’s entire property 
would be reproduced as of December 31, 1934. . For example, if the carrier’s 
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system contains 4,000 miles of various sizes of line pipe, they will assume the 
purchasing of the entire 4,000 miles at one time and the price of the material or 
equipment will be based on the f. o. b. factory price, less maximum discounts, 
plus the freight charges to destination, as the unit price of the material. The 
cost of unloading at destination and handling to location will be included under 
construction cost. 

Considerable discussion was entered into as to the prior definition of second- 
hand equipment, but as no agreement could be reached the question was with- 
drawn with the understanding that it could be resubmitted and considered at a 
subsequent conference. 

The Bureau of Valuation was requested to define and include in the minutes 
of conference held on December 7, 1935, their definition of the first and second 
cycle as it relates to physical and/or service life. 

Director Lewis raised the question as to what reports the carriers had compiled 
or filed with the Bureau of Valuation to support the conclusions as to physical 
life of pipeline property as referred to in memorandum of April 5, 1935, entitled 
“Physical Deterioration of Pipe Lines Buried Underground” filed with the Bureau 
of Valuation of the Interstate Commerce Commission in opposition to the Com- 
mission’s proposal of bell hole inspection by carriers by pipeline; however, the 
question was passed without discussion. 

Considerable discusison was had as to the basic price data to be used in 
establishing reproduction cost new and it was suggested that at our next con- 
ference, where we would endeavor to deal with facts, for expediency and to the 
mutual] interest of both the Government and the carriers it would be advisable 
to divide the conference committee into groups, assigning to each group classes 
of property for which prices are to be determined, and at the conclusion of the 
group meetings we would convene in a general meeting to review and to accept 
or reject the conclusions or agreement reached by the various groups as to 
price data. 

In the discussion as to pipeline-construction cost it is the idea of the Bureau's 
engineers to develop unit prices similar to the classification of detail cost as 
shown on forms B. V. 630. The price schedule shall be established by as many 
zones as may be feasible so that variables between companies will be reduced 
to the minimum. Separate schedules of construction-cost prices applicable to the 
individual companies would be developed but using the base schedule as a guide. 
The construction cost as developed would be based on normal conditions. In 
determining normal conditions consideration will be given to the weather, roads, 
ete. In determining units of property the Bureau of Valuation stated that they 
would be disposed to follow the carriers’ basis as far as practical to do so. This 
is most important because the order which the Commission will subsequently 
issue requiring reports to be filed for the purpose of perpetuating the inventory 
to date must be in accordance with units of property as established by the 
Bureau of Valuation as of December 31, 1934. If the order defines units that 
do not agree with units as defined in the Uniform Classification of Accounts, it 
will require unnecessary work to compile the report. 

The Bureau of Valuation agreed to prepare what they termed a “fictitious engi- 
neering report” (forms BV 562 and 563), using a specific carrier, but identifying 
it as “ABC company,” showing the manner in which the report will be prepared 
and units of property. The fictitious report will be released to our conference 
committee on or about February 1, 1936, with the understanding that we will 
have the privilege of releasing copy of same to all carriers for their criticism or 
suggestions, which should be conveyed to our conference committee for study 
and consideration prior to the date we will be required to confer with the Bureau 
of Valuation, with a view of agreeing as to units of property and form of report. 

As to pricing of buildings, we were informed that each building would be con- 
sidered individually and that the Bureau would determine the unit price on a 
cubic-foot basis and compute the value based on the cubic contents of the build- 
ing. Foundations would be handled separately and on the basis of cubic yards 
of concrete in place. The Bureau will develop cost data having to do with build- 
ings of various classes of construction. 

Our conference committee was requested by the Bureau to develop or secure 
a list of average annual unit prices on fittings for a 7-year period, that is, from 
1929 to 1935, both inclusive. Request will be made of the Bureau of Valuation 
to determine the class of fittings on which prices are required, and when the 
information is received a meeting of the conference committee will be held, for 
the purpose of assigning to various members of the committee, class of fittings 
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on which they will be asked to develop competitive prices so as to avoid duplica- 
tion of effort or placing the entire burden on one or two members of the committee. 

There was some discussion on tanks, and it was generally agreed that the cost 
would be based on a tank erected asa unit. For example, a 55,000-barrel capacity 
tank as so described in the field notes will be priced at the location erected. 

Under the subject of machinery, it was suggested that, rather than going to a 
great deal of trouble to obtain unit prices on the various classes of equipment, 
the Bureau already had a large volume of information on all but a few of the 
major items, such as diesel engines, that are peculiar to the pipeline industry, 
and it may be possible that price trend so established could be used in the pipeline 
valuation, 

The importance of a conference committee agreeing on the unit prices of repro- 
duction cost was stressed at some length by a member of the Engineering Section 
of the Bureau of Valuation, and he pointed out the advantages obtained by a 
similar committee in railroad valuation and that considerable saving would have 
resulted to the railroads and the Government if such a committee had been 
formed at the beginning of the railroad-valuation work. It was explained that 
while at the beginning it seemed almost a hopeless task to come to some agree- 
ment on prices due to the fact that there was so wide a range in unit prices, 
they found that such effort was worthwhile and they did come to an agreement 
with the railroad carriers. In railroad valuation they prepared a price-period 
curve of prices, based on prewar dollar, covering the years of 1910-14. In 
determining said prices, they secured quotations from the manufacturers where 
necessary and they had a vast amount of cost data from the individual carriers 
that could be used in determining the pricing period. They classified the various 
classes of machinery and had about six different classes, and they weighted 
these to the extent that they were used by the railroad carriers, Some of the 
classes represented only 1 or 2 percent of the total investment, but they used 
them according to the amount represented in the railroads’ investment and from 
that determined a sort of general-average-price periods which they plotted from 
year to year. The Bureau is under the impression that there is a considerable 
amount of pipeline carriers’ equipment similar to railroad carriers’ equipment 
and perhaps the price relationship could be established based somewhat on the 
information that they have compiled in railroad valuation. The following is an 
example as to the procedure followed : 

“Lathe purchased in the period of 1910 to 1914 during the prewar pricing 
period cost $1,000 with total service life of 30 years, having only 6 years remaining 
service life. From the machinery index curve they found the price of this 
lathe to be $1,800 (assuming the index was 180 percent), with 20 percent remain- 
ing life, which would give them a reconstruction estimate of $1,800, salvage 
value $100, leaving a total service value of $1,700, which, multiplied by 20 per- 
cent, would determine a service value of $340, and adding $20 (representing 20 
percent of estimated salvage value) would give a remaining service value of 
$36 ” 

It was brought out that in review of the B. V. forms filed with the Commission 
there is a wide variation in the installation and foundation costs as reported. 

The functions of the Conference Committee will be to endeavor to agree as to 
the basis to be used in determining salvage or scrap value. 

Mr. Robert A. Lacey, Head Auditor Property Changes, of the Interstate 
Commerce Commission, stated that his section was not in position to confer with 
our committee, at this time, as to the form of questionnaire to be used in the 
establishment of working capital but will desire to do so at some future date 
and he is inclined to believe that the proposed form of questionnaire which our 
committee submitted as a substitute for the form of report the Bureau of Valua- 
tion originally proposed can be further simplified and would still develop the 
amount of working capital which the carriers would be entitled to. 

During the conference minutes were recorded by a member of the Engineering 
Section acting as secretary for the conference and copy of same is attached hereto 
and marked for identification exhibit D and should be considered as part of the 
minutes of the Conference Committee. 


CONCLUSIONS 


1. It appears advisable for the carriers to summarize the quantities, by classes 
and kinds of property, in each valuation section or subsection for the following 
reasons: 
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(a) For quick verification as to quantities which will be shown in the 
Preliminary Engineering, Accounting, and Land Report as applicable to each 
valuation section. 

(b) For verification against original cost records for the purpose of de- 
termining omissions from field notes. 

2. In inserting physical lives in field notes that the definition of physical life 
as agreed to at the conference and referred to above should be inserted in the 
field notes as evidence that the lives as shown are physical and not service 
lives. 

8. The period prices or price data which members of the Conference Com- 
mittee will establish and agree upon in conference with the Bureau will be 
circularized to all carriers as such basic data will be required by the carriers 
if the prices used by the Bureau in the tentative valuation are contested. 

4. The Bureau of Valuation stated the reason for making this valuation is 
to determine the true value of the carriers’ properties for (tariff) rate purposes, 

5. That we insist that the Bureau of Valuation define units of property in 
accordance with the Uniform Classification of Accounts prescribed by the Inter- 
state Commerce Commission, effective January 1, 1935. 

At the adjournment of the conference with the Bureau of Valuation of the 
Interstate Commerce Commission it was agreed that another conference with 
the Bureau on the same subjects would be held on dates to be agreed upon 
later, but not before February 15, 1936. 

The meeting adjourned at 5 p. m., on December 7, 1935, subject to call of the 
chairman. 

R. B. McLAUGHLIN, Chairman, 

New York, N. Y., December 9, 1935. 


EXHIBIT A 
PHYSICAL LIFE TABLE OF PIPELINE PROPERTY 


Physical life is defined as the period in years between the time of installation 
and the time of retirement due solely to physical deterioration, wear, tear, rot, 
rust, decay, and the action of the elements. In determining physical life allow- 
ance is made for observed obsolescence, which can be seen by the eye in a field 
inspection. No allowance is made for the functional factors of depreciation 
which limit the service life, such as unobserved obsolescence, inadequacy, deple- 
tion, decline and exhaustion of the traffic which the property was designed to 
transport. 


Years 
New line pipe: Wrought iroti and steel... .......cncccccaene case 33% 
Secondhand pipe (trunk and gathering) : 
TE IG TOCORGICEOIION, TAT WOU ao cictcesiie sci cect cednceeiciein eae 25 
KREG RAE: CONES II cia as se cities cnc dh as tans nen oh ge ipa 20 
Life extension due to protective coatings: 

PO Can vtkicc dc nntcbebeteabds his valinanthhin a cregecmhouibiben aL ele 1 
Bituminous coating._._.______~_ sai tain aaa in assess a eR a 3 
Reinforced bituminous coatings : 

eI TN psec Sick ica cd eed ese ckastensoe son eeepc Ack 5 
IOUS TS occ caie ye miner aeenanerne en ceeding ean te 7 
CERI CN aici bass eects cin inary eles estas Gg gchy mage 20 
Pipe fittings, cither new or secondhand... 2... nn csc ncdoseue () 
Buildings: 
prick, concrete, and. other MaGonry....... 6. decade nue 60 
Sheet iron: 
ECG OFk DOOR SUG a cise ceric ticctisbnndisime dee eee eee es 35 
sees. cle Wood Eniiiee.. 6a ce ate oss eee a ede 30 

Frame: 

RRS: COCCI oc cw sich iwainedpnses aman dbdd aaa 30 
Redi-cut Cottages... ncn nnn nnwe itn inno ah ge canta iataadsicasdbi ty inact aieeddiaigaaeiies te 25 
Plaine. WarehouseOsscs5n cee cone eee 30 

Tanks: 
Steel, other than bolted, 5,000-barrel and up__.---.-._______________ 25 


Steel, under 5,000-barrel, riveted or bolted_______________ sasha Stalallipabsiabh 20 








934 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Machinery: Years 
I aS gd cheb erie dene ill onnstvnnanin oten erliks copepiene ty 20 
I a ia cides acetic eth cienbdned Fabio iaciswies teins tcahenberae 30 
Diesel and gas Cngines.........<-0<4nnnekee—n nx Sali nied phd ide bevabpowmneahdez 30 
I chalk as i i i ali 25 
ON a thi ters bhi eed mee pik <bekbnd woe heii sepreaen oie ot 25 
a utbnee nny wpe Stele ests leaned 35 
In ntnhetsicepenesin op aan menntioly 5 
I: UCU I UI VIN i i oh ho shh ld Screen wheethbew iasevec we ealae'ce 25 
NN SIO ING at ie edb ernie oantresinnbwepaad 20 
a lenin Mie db ee bin ie re elgerad Beta 25 
I a hth Re et Ba 20 
I ad ieee echitrbetic tion audi 5 
I ak reel edad 25 

Telegraph and telephone: 

I eh cl blk cee hithecibienh tip Sail fs net etree 35 
I a i et eel Rl ds 20 
RE | WOE iis oiihtd ied. ip bpd Eimer Sanne Kponjelthiare th rsinsiiest reiciene th Didcmchenvnnieneih 50 
I I i iia i aatik tees tahetiieenis atin es habit na ticcealibiadiesct invent 20 
a ca sconisleh i cmb prGE cote 20 
I a ciemtalanlentonbnioeege mips Gahinin is eeleanet 20 
I cette ies ceenenlnna icine te slush tell \- 2th lepsigddiotneetnited nae tees tage stead 20 


1 Follow pipe life. 


The foregoing table was prepared by the American Petroleum Institute Engi- 
neers’ Committee on Pipe Line Depreciation and by a committee of engineers of 
the Bureau of Valuation. The table is intended only as a guide and is not 
binding for use by any individual pipeline carrier. 

WASHINGTON, D. C., December 5, 1935. 
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EXHi3i7 B" 


——— INTERSTATE COMMERCE COMMISSION 


UREA OF THON 
DRI san ierenenerntnenscennne: rencanne sneer Wii new & be io Bowet BA ay. nen, of te aOR seewen, 


Wed, Bertie NG oo ee eee ee Me Line, . ... Mile dt Prete DOOR sisi kei ae a aan: 






eens met > surge cercemage ne ered 0 rR eee teed fer omer 
LOCATIOM z CHARACTER OF WROPERTY AWD DaC RIPTION 







Pi a 
a 
Py 
aE 
it 


ee 


ame EGER GE 
pacceuduebiabics : or —— 
a, ar ee hades Tr 
ecu ite anon cae eS + Re PEL 
aie aeiainanen tinge a prnpeeecsioereeclnbatienet 
sho <-oceianttindbialaneaiitganaapnas ntti dtiliaiiaan agisaeitadidiiancsaibtinaibinenienitieiminaiieimidpbatapantitineeis to a—mp - 
ie i piles _ * — apt 


Fore ayproved Aug 12, 1916 * Biate mfrage 4 


98505—58—pt. 1, vol. 2 8 
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EXHIBIT “C’ 


INTERSTATE COMMERCE COMMISSION 
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ExuHisit D 
DECEMBER 7, 1935. 
Subject: Conference with carriers’ committee on the subjects of depreciation, 
depletion, and pricing. 
Memorandum to Mr. Hood: 


Meeting was called at 10 a. m., December 3, 1935, in Director Lewis’ office. 
Matters to be taken up by the committee were discussed in general. Adjourned 
at 11:30 a.m. to meet at 1 p. m. in Mr. Hood’s office. 

Meeting called in Mr. Hood’s office at 1 p. m. The following were present 
(name, company, and headquarters) : 


G. L. Shanks, Shell Pipe Line Corp., St. Louis, Mo. 

C. M. Rosebrugh, Gulf Pipe Line Co., Houston, Tex. 

Harry Moreland, Great Lakes Pipe Line Co., Kansas City, Mo. 

Guy L. Tate, Magnolia Pipe Line Co., Dallas, Tex. 

J. H. Peper, Northern Group Pipe Lines, New York, N. Y. 

O. Q. Lomax, Humble Pipe Line Co., Houston, Tex. 

J. L. Shoemaker, Stanolind Pipe Line Co., Tulsa, Okla. 

R. B. McLaughlin, the Texas Pipe Line Co., Houston, Tex. 

Cc. R. Weidner, Sinclair Prairie Pipe Line Co., Independence, Kans. 

John E. Hansbury, Interstate Commerce Commission, Washington, D. C. 
John R. Thompson, Interstate Commerce Commission, Washington, D. C. 
Louis Hood, Interstate Commerce Commission, Washington, D. C, 

Carl Gasaway, Interstate Commerce Commission, Washington, D. C. 

R. W. Shields, Interstate Commerce Commission, Washington, D. C. 


It is understood that the members of the committee represent the committee 
only, and are not here acting as representatives of the various companies. 

The meeting opened with a general discussion on the subject of depreciation. 
It was decided that whatever the committee agreed upon could be considered 
as a guide only, and that there was no authority vested in the committee mem- 
bers which would allow them to bind the individual companies. Possibly the 
only thing that could be agreed upon as far as physical service life is concerned 
would be a range of years. 

In discussing the subject, Mr. Hood explained the general methods used in 
arriving at period prices for application to inventory quantities. First, annual 
prices would be agreed upon, and from a consideration of these annual prices 
over a certain number of years a period price would be arrived at. This would 
not be a simple or a weighted average of annual prices, but a judgment price 
developed after consideration of the agreed annual prices. Similarly, in 
developing a rate or condition to be applied to determine depreciation, considera- 
tion would be given to both physical and economic factors affecting the rate 
and from these figures a judgment figure would be arrived at to be used for 
limiting service life. In some cases it might be governed largely by the physical 
factors, and in others by the economic factors. 

As to the case of a field which was estimated to last 20 years while the 
physical life of pipe was 35 years, it was explained that the cost of salvaging 
pipe would enter into the final determination of the cost new less depreciation ; 
also where a field was depleted to such an extent that some lines which had 
only been in a few years were to be taken up, consideration would be given to the 
item of salvage. 

Mr. Rosebrugh raised the question as to how a line which had been taken up 
several times and relaid would be handled. He stated that it was the practice 
of his company when the line was first taken up to retire the original cost and 
to write the line back in when relaid at a depreciated figure. Mr. Weidner stated 
that it was the policy of his company to depreciate a line pipe on an annual 
rate, which rate was based on their best estimate. This did not necessarily 
give consideration to the condition of the individual pipe when relaid. 

Mr. McLaughlin requested that a definition be given of the total service life 
to be recorded in the inventory notes. Mr. Hood agreed that observed obso- 
lescence would have to be included and considered in developing the physical 
service life, and stated that it was impossible to get the effect of such obsolescence 
out of one’s mind and that there was no way of making a segregation between 
it and physical life due solely to wear and decay. 

In response to Mr. Weidner’s question as to whether his definition of the 
Service life to be recorded as stated in his memorandum to our fieldmen was 
acceptable and in line with what the Bureau wished to have considered, Mr. 
Hood stated that he would advise him on December 4 in regard to that. 
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Mr. Tate stated that the service life table he had prepared and submitted 
to our fieldmen was in accordance with Mr. Weidner’s definition. 

In general it was agreed that physical life and observed obsolescence were 
the factors entering into the determination of service life to be recorded in the 
notes ; and that the remainder of the factors which should be considered were to 
be discussed fully in the special notes, 

In response to Mr. Rosebrugh’s question as to the manner in which a report 
would be prepared and served, Mr. Hood stated that the first step would be a 
preliminary engineering report showing in detail the various items, condition 
percents, quantities, unit prices, cost of reproduction new, and cost of repro- 
duction less depreciation. The carrier would be allowed a certain length of 
time, probably 30 days, in which to file objections and would come in for an 
informal conference. After as many questions as possible were settled, a revised 
report would be issued. This to be one of the bases of the tentative valuation 
report. A tentative valuation report would then be served, and the carrier 
would be given a certain length of time in which to issue a formal protest and 
would be permitted to come in for a formal hearing. The carrier would be the 
one to prove the errors in the report, and would possibly be given a chance for 
oral argument if the issues warranted it. 

An engineering report covering a common carrier railroad was brought in and 
gone over in detail. Considerable time was spent in discussing it. Members of 
the committee were given samples of forms 562 and 563. 

The question of idle and “standby” property was discussed, and it was ex- 
plained that the fact that certain property had not been written off the books 
did not govern as to whether that property would appear in the engineering re- 
port. Further discussion is to be had with individual companies as to how much 
“standby” or idle property would be included. 

Adjourned at 3:30 p. m. to meet at 10 a. m. on December 4, 1935. 

Committee met December 4, 1935, at 10 a. m., in Mr. Hood’s office to continue 
the discussion on the subject of depreciation. 

Mr. Hood stated that it was not the intention to fix a specific service life at 
this time, and that opinions expressed at this time would be subject to any 
revision necessary at the meeting to be held in January. 

Mr. McLaughlin called attention to the carriers’ statement of service lives pre- 
viously submitted and stated there was fairly close agreement in the figures. He 
asked Mr. Hansbury if his studies had developed anything that would affect the 
service life previously set down for line pipe. Mr. Hansbury stated that he 
thought 3314 years was too short a life. 

Mr. Hood again stated that whatever was talked about or tentatively agreed to 
could be later changed. 

Mr. McLaughlin stated that at the January meeting all would have more 
definite views on the subject. He called attention to the slight difference between 
the carriers’ schedule and the Bureau’s figures. 

Mr. Hood asked Mr. Weidner if he disagreed with the 3314 years for line pipe. 

In response to Mr. Tate’s question, “Are these physical lives?” Mr. Hood stated 
that they were; that this was about all that could be agreed upon now; and that 
other factors would be considered and decided upon later. He stated that when 
we go out in the field all we can put down is what we see, and use our judgment. 
The figures discussed did not include supersession, inadequacy, depletion, et 
cetera. That only general figures were to be recorded, and they did not apply 
to any individual company. 

Mr. Tate asked if the 3314 years for line pipe were an average of trunk and 
gathering lines. Mr. Hood stated that they were. Mr. Tate stated that he 
thought there should be a distinction. Mr. McLaughlin stated that the carriers 
all seemed to be in accord that there should be a distinction. Mr. Weidner pointed 
out that in developing service lives for his company he had made a distinction. 
It was Mr. Hood’s opinion that we should deal with the subject in a broad manner 
and should not make a separation between trunk and gathering pipe. Mr. Mc- 
laughlin stated that he was inclined to think that the carriers’ statement of aver- 
age physical lives previously submitted was still the proper thing to use. 

In response to Mr. Tate’s question as to whether the Interstate Commerce Com- 
mission’s field engineers were privileged to discuss and agree on service lives for 
his company, Mr. Hood replied that they were. Mr. Tate stated that he had 
agreed with our field parties on service lives for his company. 

In view of the statement of Mr. Hansbury that the southwestern companies 
had not lived long enough to actually fix service lives, Mr. Rosebrugh asked what 
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should be done. Mr. Hood replied that judgment should be used—all sections 
of the country should be gone over, all information secured, and then develop a 
figure. 

Mr. Tate said that his figure for new line pipe was 25 years in gathering fields 
and 40 years in trunklines including protective coating. 

It was then generally agred that a physical service life for new pipe would 
be 3314 years. 

' The question of secondhand and reconditioned pipe was taken up. 

Mr. Peper thought there should be no difference in the life of the wrought iron 
pipe and that of steel pipe manufactured after 1900. 

Mr. Tate stated that he had a small amount of wrought iron pipe in his lines 
and had put the physical life at 45 years. 

Mr. Lomax thought there should be no difference between new and second- 
hand pipe—they should have the same life. 

Mr. Peper raised the question, assuming you had a line in 26 years and it was 
taken up and relaid in a different location using 90 percent of the pipe: What 
would be the life in the second cycle? Would we take 60 percent of the new life 
for the life in the second cycle? No definite conclusions were reached in answer 
to the questions at this time. 

Mr. McLaughlin called attention to the fact that Mr. Weidner had stated there 
should be no difference in the physical service life of new and reconditioned 
secondhand pipe. Mr. Weidner stated that his company has lots of pipe that 
shows little evidence of deterioration, and that from a physical standpoint life is 
the same for reconditioned pipe as for new pipe—the reconditioning restores it. 

Mr. Tate said that in arriving at a 40-year life for new line pipe their general 
extensive reconditioning program had been taken into consideration. 

Mr. Rosebrugh stated that, in his opinion, when a line was repaired, say for 50 
to 100 feet, he considered the line was placed in 100 percent operating condition. 

Mr. Lomax stated that probably 50 percent of the gathering line pipe is not 
reconditioned. 

Mr. Weidner said he thought that 70 percent of the physical life of new pipe 
should be the figure for secondhand pipe, and that he did not think it necessary 
to make a difference between reconditioned pipe and pipe not reconditioned. 

Mr. Lomax stated that on the average line the pipe would not need recondi- 
tioning. It would be practically as good as new pipe, and that there should be 
no difference in the life of new and secondhand pipe. 

Mr. Peper stated that in the old days they considered the old pipe as good as 
new, and that it would last as long as new under the same conditions. 

Mr. Hood explained that a unit might be in 100 percent operating condition 
but still have a very low condition percent. 

Mr. Peper stated that he thought there should be no difference between recon- 
ditioned and new pipe. 

Mr. Tate said that reconditioned pipe should have a life of 90 percent of 
physical life of new pipe, and pipe not reconditioned 75 to 80 percent provided we 
wanted to make a split. He really thought there should be no split. 

Mr. Rosebrugh stated there should be no distinction between physical life of 
reconditioned pipe and pipe not reconditioned, and that all reconditioning was 
for the purpose of bringing it all to the same level. 

Mr. Hansbury asked if reconditioning was not to just take care of hot spots. 
The general answer was that this was correct. (See correction in minutes of 
conference held on December 7.) 

Mr. Weidner stated that physical life of all secondhand pipe was practically 
the same. He also stated that an extensive pipeline can be restored through 
maintenance. 

A general discussion then took place on life to be applied to secondhand pipe. 
It was agreed that a life of 25 years for reconditioned pipe and 20 years for 
Pipe not reconditioned was proper. It was likewise agreed that these lives were 
based on a consideration of the 33% years agreed upon for new pipe. It was 
then agreed that pipeline fittings should follow line pipe. 

Pipeline construction was then discussed. Mr. Hood thought it should follow 
line pipe. Mr. McLaughlin agreed it should, provided that it was indicated that 
this applied in each cycle. Mr. Lomax says it is not depreciable, except when 
the pipe is removed. Mr. Peper says he looks at it as a unit. If confined to a 
cycle, it is all right to have it follow pipe life. Mr. Rosebrugh says physical life 
has nothing to do with it. Mr. McLaughlin said it was intangible, yet his com- 
pany charged it off at a specific rate per year. Mr. Tate said it had no relation 
to physical life. 
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The suggestion was made that pipeline construction be passed at this time and 
discussed later. Agreed and done. 
The following were agreed upon for other items: 


Years 
Brick and concrete and other masonry buildings___.__....__._------------- 60 
ere’ Dae Poa RON) Tries ori es es i he ee licens nepuinpnon 35 
lh taitlnitsniah dpe indnineemoniginainlaemaetd 30 
es ODP a ic a i case nh is cs ba caensb lcm seteqeen cireien Grate dehvertime wien 30 
Pepe as As PO NG i isi ists hk Sal cs ccclenetasbinchitnns shmtpe whiten Gieetmapilie ae 25 
Te WORGROUNES woken Us Salbs Dadian eukssantebe dances 30 
Tanks: 
Other than bolted, 5,000 barrel and up (average bottom, shell, roof)_... 25 
Was Oe DEFTELs FIVOCES OF DOIG oe on ei pep eee ence ke 20 


Meeting December 5, 1935, called at 10 a. m. Messrs. Shoemaker and More- 
land were not present. 

The first question taken up was the determination of life in the second cycle 
for tanks. 

Mr. Lomax thought that they should not be considered in the second cycle. 
His company treats them as secondhand, when moved, Mr. McLaughlin asked 
what life would be considered when a new roof was priced on a secondhand tank. 
Mr. Lomax stated that his company has so many tanks which have been moved 
that, under a second cycle plan, they would have a very short life. Tanks and 
registered machinery differ from line pipe in the way they are handled on the 
Humble. Mr. Weidner called attention to the fact that it had been agreed to 
eliminate the second cycle on buildings. Thought it logical to eliminate it on 
large tanks. Thought it would apply to smaller tanks which are moved intact, 
but they are insignificant. 

Mr. Hood agreed with Mr. Weidner on the buildings and stated that not many 
buildings are moved. For trunk line buildings, Mr. Weidner agreed. Mr. Hood 
stated that many tanks are moved, however, and that they represent a large 
investment. Mr. Lomax advised that many of the Humble Co.’s large buildings 
were moved and that they were carried at original cost on carrier’s books, 
when moved. 

Mr. Peper stated that his company would not reerect an old tank if they did 
not consider it would last as long as a new tank. 

Mr. Tate thought that there were too many complications in the second cycle. 

Mr. McLaughlin stated that when the Texas Co. moves a tank, they treat it 
in two cycles. 

Mr. Lomax stated that his company had over 100 tanks which had been re- 
roofed 3 times. 

Mr. Weidner called attention to the new classification which shows a tank as 
a unit. 

(A general discussion of the accounting practice in regard to tanks took 
place at this time.) 

Mr. Rosebrugh stated that when tanks are moved, his company ordinarily 
puts on a new roof and bottom and the cost of these two items is about 50 
percent of the total. He thought that if we did consider a second cycle, the 
60 percent was too low. Mr. Hood stated that the new roof and bottom would 
be priced new. 

Mr. Hansbury asked what was the difference in moving tanks and pipe. Mr. 
Tate said that there was no difference. 

Mr. Weidner said that his practice was to charge the expense of retirement to 
retirements of tanks, appraise the value of the shell, add the cost of new ma- 
terial and erection. 

The carriers’ committee suggested that the question be passed up. The Bu- 
reau’s committee thought that it should be left in. Finally agreed to leave in 
the second cycle and call the average life 80 percent of the first cycle. 
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After considerable discussion, the following lives were agreed upon— 


Years 
ComtriS nga. Unrra ii a ns cscs cscs etnbtiitbheceitbeddadath atid bbictiebbbinseiecis 20 
Reciprocating: DUMPRasnuqcsinep weiss oi comets naliscusal lid 30 
Diepel, a0 Bae CU OG akin ssc cetititceh im eic ehai de adie kcal neeEs 30 
WS CtPIC: -TROCOPE 6 sin ap enti ieeielintis seneiiidivehinintidin tenes hes 25 
Blectric. SNe OTR isssss ew semsdcswnbvasutlinde mein cei 25 
SECM TIA. CUO Ss in bie ieee ape en lee saccade eb hndlactinlincdeaaiiialeebel ks 35 
Gasoline, CUGIICM sa ciciinsccmnsiieiitti wilaliinie tibet eet ed Oe eg 15 
Boilers : 
WIPO OF WARE TDC iiss nisi ected wink enti bikietie tenia BOL: 20 
Locomotive: (7pe..<iessccsksn wie ie need pie ale Des 25 
Compressors... <a os.oon ose n ko eeeiebiabideloebesi sae 25 
Ehigh wa Y«: Oc: ti Dune bsisc ita tice nine dad delist de abies ale aos 5 
POWER WIDE niin dj dessin bids ends eens eee 25 


A general discussion of the use of a second cycle for machinery was entered 
into. No definite conclusion reached by the committee as a whole. 


After further discussion, the following lives were agreed to— 


Years 
Pie Cneenntes NONMG ia sid tiie ntsc wie eo 385 
Telephone: equinmoettticn so ccc el th Be ae ee 20 
Telegraph: ‘equinmentii. oo eis oat ek i el ees 20 
Switchheete@e. 26. sai ei aa SL a As 20 
Goede poleusciiiut i dad alae a a ae 20 
Oop ROR: WaTOCisasn es ie ek a ee. Si Ee 2 50 
Irom Witeiss.o sada .dusied wu sobs i ie ae Si gs Si 20 


It was decided to omit the numerous miscellaneous items shown in former 
Bureau schedule. 


Meeting adjourned until 1:45 p. m. 
Meeting opened at 1:45 p. m. 


Revised schedule of physical lives 


Discussion centered about the revised schedule of physical lives. After ex- 
change of views, it was decided to substitute the word “guide” for “yardstick.” 

It was suggested that the present schedule was probably incomplete in re- 
spect to some few items, and Mr. Weidner was appointed by Mr. McLaughlin and 
Mr. Shields by Mr. Hood to jointly agree on service life of minor omitted items 
and to rewrite the schedule td agree with the figures tentatively agreed to in 
conference. 


Pipeline construction 


The carriers vigorously objected to the depreciation of pipeline construction 
following the life of pipe It was their position that the pipeline construction 
items were in 100 percent condition until the pipe was removed or abandoned, 
at which time it depreciated to zero percent. While agreeing generally to the 
facts as presented by the carriers, the Bureau favored a straight-line method 
of depreciating but, after some discussions, agreed to cut out the items of 
depreciation on pipeline construction and to consider it later with other elements 
of depreciation. The carriers were agreeable to this method of handling. 


Secondhand machinery and tanks 


In the forenoon session, it was proposed by the carriers that the second cycle be 
eliminated on tanks and machinery. Mr. Thompson agreed with the carriers but 
the suggestion precipitated considerable discussion with wide divergence of 
views, which was continued at the afternoon session, finally indicating the nec- 
essity of defining what secondhand property should be. To clarify this situation, 
Mr. Hood asked each carrier representative to state the accounting practice of 
his company, with the results as follows: 

(1) With the exception of one company, the practice has been to carry the cost 
of tanks and machinery on the books at original cost, regardless of the number 
of places the tanks or machinery may have been used on this company. 
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(2) Small items sometimes carried at secondhand or depreciated value. 

(3) Because of inability to identify pipes after moving through warehouses or 
after reconditioning, they have been carried at secondhand or depreciated value. 

(4) The practice in respect to handling property purchased from others varied. 
In some instances it was the practice to depreciate it; in others to use the same 
rates of depreciation and the same original cost as from the carrier purchased, 
thus bringing out a situation that where pipe or machinery was not moved it 
would be set out as secondhand or at a depreciated value on the books, yet where 
tanks or machinery were moved to other locations on the carriers’ property they 
would be carried at original cost. Therefore, it was evident that under this 
practice secondhand property could only be “such units of property as have been 
purchased after having been subjected to prior use by other than the accounting 
carrier or predecessor pipeline company.” 

Since this definition of secondhand property ignored the reuse of units of 
property on the same carrier, it was the final opinion of the Bureau (Mr. Thomp- 
son dissenting) that we could not agree with the carriers on the elimination of 
the second cycle since, in theory at least, the same treatment should be applied 
to tanks and machinery as to pipe and because the elimination of the second 
cycle would be contrary to prior decisions laid down by the Commission. 

Unit prices 

It was suggested by Mr. Hood that the question of prices would cause very 
little difficulty ; that data for pipe, as an example, could be assembled to develop 
proper unit prices at the principal points of manufacture for each of the years 
1929 to 1934, inclusive; that agreement as to the f. o. b. point prices could not be 
binding on individual carriers; and that no two companies would necessarily get 
the same price on account of difference in freight, or other consideration. He 
stated that in selecting a period price, it would not necessarily be an average of 
the prices that might be agreed upon for the years 1929 to 1934, but would be a 
judgment figure, taking into consideration the trend of prices, looking into the 
future somewhat, and in line with the views of the various Supreme Court 
decisions in order to arrive at a fair price. 

In response to questions, it was stated that the elements of costs to be con- 
sidered in pipe would be the base price freight, the cost of teaming or truck- 
ing to be taken care of in pipeline construction. It was also stated that, in addi- 
tion to the carriers’ returns to Valuation Order No. 26, manufacturers’ prices 
would be considered, as well as other sources of information. In response to 
questions with respect to old equipment not now manufactured, it was suggested 
that the price experience of similar items that were purchased in both periods 
of time should be considered. 


Condition percent and percent of cost new 


Mr. Tate inquired as to the elements to be included in the condition percent, 
and wished to be informed as to the manner of arriving at the percent of cost 
new. Prior minutes of the meeting state that condition percent would give 
consideration to physical depreciation and economic factors. 

The derivation of percent of cost new is set out in the following example: 


Assume ; 
CN: IE ott isnciemeninih spine cipbanennanayinert® etemdienstnininns 90 
a IN I 0 Fare nein gnendee eelihha missy igh autis $60 
Salvage as secondhand, first cycle (70 percent) ----------------- $42 


$60 (cost new ) —$42 (salvage) $18 amount to be depreciated. 
$18 « 90 (condition percent ) =$16.20 

$42+$16.20—=$58.20 

$58.20 
$60.00 

On December 7, the meeting opened at 9 a. m. 

Mr. McLaughlin called attention to the seventh paragraph on page 7 and wished 
to correct the statement to indicate the opinion of the carrier committee that 
reconditioning was not done to take care of hot spots only. The Bureau readily 
agreed to this. 

At the suggestion of Mr. McLaughlin and after some discussion, the schedule 
of agreed service lives for buildings was changed to read: “Brick, concrete, and 
other masonry buildings.” 


=97 percent, or percent of cost new. 


Prices, pipeline fittings 
It was stated by Mr. Hood that pipeline fittings would be handled similar to 
pipe. 
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Mr. Tate wished to know if pipeline practice would generally be followed and, 
if so, would it not be necessary to have 2 different “freight costs’ on pipefittings 
instead of 1, as on pipe, since frequently pipefittings would be secured from sup- 
ply houses in the field. 

Mr. Hood indicated that while we would endeavor to follow pipeline practice, 
we would be governed by the principles of the reproduction theory and that pipe- 
fittings would be assumed to reflect but one cost of freight, since the supply 
houses in the field were the result of operating practices not necessarily con- 
trolling in reproduction. 


Pipeline construction 

A discussion followed as to the elements included in the pipeline-construction 
account, such as unloading at and trucking from railroad sidings, clearing and 
grubbing, trenching, stringing, welding, laying, and backfilling. Mr. Shields 
suggested that pipe in the pipeline-construction account could be priced by zones. 
Mr. Weidner was willing to take an average price for his whole system by sizes 
of pipe. Mr. Hansbury stated that an analysis of the data would show that some 
elements of cost would be practically the same for all carriers, whereas other 
elements of cost would vary tremendously. Messrs. Tate and Rosebrugh con- 
curred in this statement. Mr. Hood was agreeable to the system price. 

Mr. Rosebrugh wished to know what considerations we would give to pricing 
parallel lines of pipe where one was constructed under favorable weather condi- 
tions and the other under adverse weather conditions, Mr. Hood stated that 
average conditions would be assumed in reproduction. 

Mr. Shanks thought that we should make a study of labor rates. Mr. Hood 
stated that contract prices would control since they reflect the rates paid for 
labor. 

Mr. McLaughlin then raised the question about the use of company costs and 
contract costs and wished to know if contract costs would prevail. Mr. Hood 
replied that consideration would be given to company costs and that probably 
we would follow carrier experience, unless this experience was out of line. 

Mr. Tate stated that the labor rates as reflected in the code provisions could 
not be ignored. 

Mr. Shoemaker pointed out that much of the pipe now in service was laid by 
hand, but that present practice is to use machines. It was the opinion of the 
committee, however, that machines would be assumed in reproduction, where 
character of construction justified. 

The question of the use of: machines in coating pipe was raised by Mr. Shoe- 
maker. Mr. Hansbury stated that only a very small percent is actually coated 
by machine. 

Mr. Weidner questioned the practicability of using machines for threading 
and coupling pipe. 

Mr. Rosebrugh asked if welded pipe would be substituted for screw pipe and 
Mr. Hood said that it would not. 


Pipeline terms 

Mr. Tate wished to know if the terms used in pipeline practice would be used 
by the Bureau. Mr. Hood stated that they would. 

Mr. Tate then inquired as to why we work up our summaries to show acres 
of clearing and grubbing, when pipeline practice is to pay for it by the lineal 
foot. Mr. Hood stated that through this information we could differentiate as 
to the cost of clearing and grubbing for the various carriers since the width 
and character of the clearing might vary. 

All members were agreed as to the desirability of using pipeline terms. 


Fictitious report 

Mr. Shields suggested that a fictitious report be prepared. This suggestion 
met with general agreement and Mr. Hood stated that they would prepare a 
report on an actual property, but not call it by its true name. It was agreed 
that the fictitious report should be in the committee’s hands as soon as possible. 

Mr. McLaughlin proposed that the next meeting be deferred to February 15, 
1936, and that the report be sent out, if possible, by February 1, 1936. 

Mr. Hood agreed to this and further suggested that Messrs. Fulton and Bunje, 
although not on the committee, should also receive copies of the proposed report. 


Buildings 


Mr. Gasaway was called upon by Mr. Hood to explain the method of pricing 
buildings. He stated that each building would be priced separately on the 
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cubie-foot basis; that the foundations should be priced separately; and that 
the cubical contents would be the volume between the top of the foundation and 
the ridge. 

Mr. Shields expressed his disagreement with the cubic-foot basis and sug- 
gested that the cost of material f. o. b. source, plus freight, as well as other 
phases should be considered. 

Mr. Gasaway stated that the cubic-foot price is based on the bill of material 
in our inventory. 

Mr. Hood stated that the cubic-foot price takes into consideration the bill 
of material, cost of material, and other data. 

Mr. Hansbury stated in response to question that he had secured some data 
on building costs during his recent trip. 

Mr. Shields stated that he had secured some data in the field. 

It was the opinion of Mr. Shields that the committee could agree on average 
prices by zones. Mr. Gasaway concurred, if restricted to the superstructure of 
the building. 


Tanks 


Considerable discussion occurred as to the proper unit of pricing for tanks. 
Mr. Shields thought that the weight should be the basis of pricing; Mr. Rose- 
brugh, the cost per barrel of capacity in place. Mr. Hansbury stated that the 
Valuation Order No. 26 returns showed the unit of purchase to be “each.” 

No decision was reached in this matter. 


Development of prices—Fittings 

Mr. Shields suggested that the work would be expedited if carriers would each 
agree to work up some prices of pipefittings, splitting up the work among them- 
selves in order to avoid duplication of work and unnecessary repetition of price 
requests on various manufacturers. 

Mr. Hansbury suggested that Valuation Order No. 26 returns already cover 
most of the major items of pipefittings. 

However, the carrier committee was willing to work up some cost data on pipe- 
fittings and agreed to do so. 

The question arose as to what quantities would be used in requesting prices 
from manufacturers. Mr. Lomax suggested that the maximum discount price 
be used, but the general opinion was that the quantities to be reproduced should 
be used. 

Mr. Weidner asked if the basis for pricing would be the same for all carriers. 
Mr. Hood replied that it would, except possibly for small carriers. 

Mr. Thompson stated that he had some up-to-date information on powerplant 
machinery and suggested that a conference with him might reduce the amount 
of work to be done by the carriers. Messrs. Weidner, Lomax, and Rosebrugh 
arranged to discuss the matter further with Mr. Thompson after the close of the 
meeting. 

Mr. Thompson requested that he be furnished with additional studies on the 
cost of installation and drayage as the information on form 627 was not suffi- 
cient. 

Mr. Hansbury stated that he was in need of information concerning the pro- 
duction statistics on many oil pools and asked assistance in securing necessary 
data. Mr. McLaughlin replied that if he were furnished a list of the pools for 
which data were desired, he would see what could be done in the way of securing 
the information. 


Cycles of lives 

In response to a request of the carrier committee, there is given the following 
definition : 

A cycle represents the period of time that a unit of property remains in use 
in the same location. When a unit of property is purchased new and remains in 
use in its original location, it is in the new or first cycle. When, for reasons of 
inadequacy, the more exacting requirements of traffic, the change in economic 
conditions, depletion of the traffic which the unit was designed to transport, or 
other causes, the unit is removed and used in another location, it is called relay 
or secondhand and is considered to be in the second cycle. The determining 
factor in classifying units as between the first and second cycle is generally their 
use in another location, although units purchased from subsidiary companies of a 
system or from other than the accounting carrier or its predecessor company are 
also considered secondhand. 
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The words “secondhand,” “relay,” and “reuse” are synonymous terms in 
valuation. 
The meeting adjourned at 12 noon, with the understanding that it would recon- 
vene February 15, 1936. 
R. W. SHIELDS, 
JOHN E. HANSBURY, 
Acting Secretaries. 





AMERICAN PETROLEUM INSTITUTE, 


Washington, D. C., February 10, 1936. 
R. B. McLAUGHLIN, 


The Texas Pipe Line Co., 
Houston, Tex. 


DEAR Mr. McLAUGHLIN: I have your letters of February 3 and February 6, 
with reference to the forthcoming conferences to be held during the week begin- 
ning March 2 for the purpose, among other things, of endeavoring to agree on 
basic price data to be used as a guide in establishing reproduction costs. 

I have conferred with T. M. Ross, Esq., head valuation attorney of the Inter- 
state Commerce Commission, with reference to the legal effect of such an agree- 
ment, if entered into, as well as the accord which was reached with reference to 
average physical lives of various types of pipeline property. 

As a result of this conference, Mr. Ross and I understand that agreements 
such as these are not binding upon any individual company nor is this under- 
standing altered by the fact that an individual company might have had a 
representative on our conference committee at the time such agreements were 
reached. 

I am sending a copy of this letter to the members of our steering committee 
and also to Mr. Ross. 

Very truly yours, 
FAYETTE B. Dow. 


INTERSTATE COMMERCE COMMISSION, 
BUREAU OF VALUATION, 
Washington, February 14, 1936. 
Mr. FAYETTE B. Dow, 
Washington, D.C. 

Dear Mr. Dow: This is to acknowledge receipt of a copy of your letter of 
February 10, to Mr. R. B. McLaughlin. 

In stating that these agreements “are not binding upon any individual com- 
pany,” I take it, of course, you mean they are not binding otherwise than as a 
guide. It is understood that the agreements do not bind any company to accept 
the figures as applicable to its particular property, and that both the company 
and the Bureau are free to advance different figures for application to particular 
properties. 

Very truly yours, 
T. M. Ross, 
Head Valuation Attorney. 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D C., February 17, 1936. 
Mr. R. B. McLAUGHLIN, 
The Texas Pipe Line Co., 
Houston, Te. 
DearR Mr. McLAvGHLIN: I enclose herewith copy of a letter received from Mr. 
Ross under date of February 14. 
I assume you agree that Mr. Ross has correctly stated our understanding of 
the matter. 
Very truly yours, 
FAYETTE B. Dow. 
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STANDARD OIL COMPANY OF CALIFORNIA, 
San Francisco, Calif., February 19, 1937. 
Mr. C. A, Youne, 
Secretary, American Petroleum Institute, 
Dwwision of Production, Dallas, Tez. 

Deak Sim: In exhibit A attached to Circular D-130 which accompanied your 
letter of December 18, 1936, to members of the API Central Committee on Pipe 
Line Transportation, I note mention of a schedule of “yearly prices to be used 
as a guide in determining reproduction cost of pipeline facilities.” It is also 
indicated that details of these prices were furnished to interested carriers 
through the minutes of conference committee meetings. 

If it is possible at this time to obtain a copy of this price information, I should 
like to have you send me one. 

Very truly yours, 
Stuart Moser. 


FEBRUARY 23, 1937. 
Mr. R. B. McLAvUGHLIN, 
The Texas Pipe Line Co., Houston, Tez. 
Deak Mr. McLAUGHLIN: Enclosed is a letter from Mr. Stuart Moser and 
copy of my reply. 
Will you kindly advise him direct? 
Thanking you, I am, 
Sincerely yours, 
C. A. Youna, Secretary. 


STANDARD Orn COMPANY OF CALIFORNIA, 
San Francisco, Calif., February 19, 1937. 
Mr. C. A. YounG, 
Secretary, American Petroleum Institute, 
Division of Production, Dallas, Tea. 

Dear Sir: In exhibit A attached to Circular D-130 which accompanied your 
letter of December 18, 1986, to members of the API Central Committee on Pipe 
Line Transportation, I note mention of a schedule of “yearly prices to be used 
as a guide in determining reproduction cost of pipeline facilities.” It is also 
indicated that details of these prices were furnished to interested carriers 
through the minutes of conference committee meetings. 

If it is possible at this time to obtain a copy of this price information, I should 
like to have you send me one. 

Very truly yours, 
StuaRgT Moses. 


FEBRUARY 28, 1937. 
Mr. Stuart MOsER, 
Standard Oil Company of California, 
San Francisco, Calif. 
Deak Mr. Moser: Replying to yours of February 19, I am referring your 
request to Mr. R. B. McLaughlin, chairman of the engineers-accountants sub- 
committee, who will advise you direct. 


Sincerely yours, 
C. A. Younse, Secretary. 
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AMERICAN PETROLEUM INSTITUTE, 
Washington, D.C., December 22, 1935. 
Col. Harry T. Kier, 
The Texas Co., New York City. 


Dpar COLONEL KLEIN: When I reported to Director Lewis the action taken by 
the Central Committee on Pipe Line Transportation at Los Angeles, he asked 
me to write a letter which I have done and which I trust expresses the matter 
accurately. : 

He did not express to me surprise or disappointment in connection with the 
action of the committee. 

With kind regards. 

Very truly yours, 
FAYETTE B. Dow. 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., December 22, 1935. 
Hon. E, I. Lewis, 
Director, Bureau of Valuation, 
Interstate Commerce Commission, Washington, D.C. 

Dear Mr. Drrecror: In our recent conference I stated to you the action taken 
by the Central Committee on Pipe Line Transportation of the American Petroleum 
Institute at the institute’s annual meeting in Los Angeles. You asked me to 
write you briefly stating the substance of this action. 

The subject of digging bell holes, including the Bureau’s most recent proposal, 
was fully explained and discussed. Following this discussion the central com- 
mittee unanimously approved the position of the steering committee. This 
position has been explained to you in several conferences and does not require 
restatement in detail. It may be summarized by saying that the digging of 
bell holes would be unnecessary, would make not any real contribution to 
valuation and would be an unwarranted expense. 

The question as to whether “individual pipeline companies are willing to nego- 
tiate with representatives of the Commission in an effort to agree upon and 
stipulate the physical life of pipeline properties of the respective companies” was 
also discussed. It was pointed out, of course, that any such agreement and stipula- 
tion would be binding. It was the central committee’s feeling that this is a 
question for each individual company to decide for itself and therefore one on 
which the central committee could not act for these companies. 

May I add that at our meeting in Los Angeles Colonel Klein, chairman of our 
Pipe Line Steering Committee, reported at length on the progress of pipeline 
valuation. In the course of his remarks he expressed appreciation of the co- 
operative attitude of yourself and the staff of your Bureau in the valuation work 
as it has thus far progressed. We expressed also the feeling of our steering com- 
mittee that the conferences between our Engineering-Accounting Committee and 
your staff have been very helpful. 

I believe this letter will sufficiently answer your letter dated December 11, 
1935, to Colonel Klein which was misdirected to the Union Trust Co. here in 
Washington and thus delayed in transmission. 

Very respectfully yours, 


FAYETTE B. Dow. 
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Comparison of original cost with Interstate Commerce Commission Bureau of 


Valuation values 








Original Ico 
cost, value, 
Carrier Dee. 31, ICC value j|percent of| Docket 
1934 original 
cost 
Atlantic Pipe Line Co_____-.....-.-..------- $21, 108,690 | $14, 675, 000 69.52 | 1203 
Gulf Pipe Line Co_....._._..----- 54, 080, 576 34, 000, 000 62. 87 1204 
Sinclair Prairie Pipe Line Company of Texas.| ! 12, 900, 667 15, 500, 000 120.15 | 1205 
Sinclair Prairie Pipe Line Co-- » 1 19, 579, 229 47, 000, 000 240.05 | 1206 
Arkana Transit Corp..--_---- eae ata ewe 224, 720 115, 000 51.17 1207 
Doses Fee Cord. d. ..=.....4.......-- 182, 669 140, 000 76. 64 1208 
by DS ea ae 51, 832, 674 36, 000, 000 69. 45 1209 
The Texas Pipe Line Co. ......-..-...-.--- 55, 995, 899 36, 050, 000 64.38 | 1210 
Empire Pipeline Co--____.---.-.----- Je 9, 301, 317 4, 895, 692 52. 63 1211 
International Pipe Line Co..........---.---- 306, 299 325, 000 106. 11 1212 
Atlas Pipe Line Co..............-.-.. altel 1, 695, 460 1, 400, 000 82. 57 1213 
ss oan ceeecamperse 1, 286, 394 750, 000 58. 30 1214 
BE TEI £56 Fh cchdincssecaccoseness 13, 217, 611 11, 828, 000 89. 49 1215 
Pure Oil Pipe Line Co. .......-.....--2..--. 53, 002 80, 000 150.94 | 1216 
I FE BD Con nc nape ng e sc o=y- 85, 572, 094 59, 700, 000 69. 77 1217 
Great Lakes Pipe Line Co_......._.---.-.-.-- 18, 667, 675 16, 400, 000 87. 85 1218 
Globe Pipe Line Co--_--_-_.....-....-..--..-- 25, 200 19, 750 78. 37 1219 
Arkansas Pipe Line Corp... cceacladialiacatin 1, 088, 068 1, 000, 000 91. 91 1220 
Gulf Pipe Line Company of Oklahoma.____- 12, 184, 074 6, 800, 000 55. 81 1221 
Continental Pipe Line Co- 7, 234, 347 4, 100, 000 56.67 | 1222 
The Texas Pipe Line Company of Oklahoma. 6, 461, 091 3, 274, 000 50. 67 1223 
The Texas-Empire Pipe Line Co____-.._.- 16, 688, 825 14, 550, 000 87. 18 1224 
bh Texas-Empire Pipe Line Company of 3, 404, 425 3, 200, 000 94.00 | 1225 
exas. 
Standard Pipe Line Co................-.---- 28, 810,279 | 17, 000, 000 59.01 | 1226 
ER RA BI nitnncnnehamnaconsho dy 674, 792 600, 000 88.92 | 1227 
Pan-American Pipe Line Co----- Ween 516, 934 575, 000 111. 23 1228 
Gulf Refining Company of Louisiana_._____- 5, 965, 762 2, 650, 000 44.42 | 1229 
Gulf Pipe Line Company of Pennsylvania- 12, 434,656 | 11, 150, 000 89.67 | 1230 
ry De oe Ee 9, 517, 555 4, 700, 000 49. 38 1231 
Magnolia Pipe Line Oe err sae 60, 131, 958 41, 200, 000 68.52 | 1232 
Bradford Transit Co _.......- bithe thi abhine 1, 559, 559 800, 000 51.28 | 1233 
Tidal Pipe Line Co. _....-.-..---. 5 thy tte Sebice Raed ttmened sorta 4 2,000,000 |..........| 1234 
Imperial Pipe Line Co., Ltd_._-._.--...-.-- 2, 071, 975 1, 400, 000 67. 57 1235 
Standish Pipe Line Meteo ue Gea: 7, 726, 178 6, 525, 000 | 84.45 | 1236 
Detroit Southern Pipe Line Gos, u221 fia. 453, 856 465, 000 102.46 | 12387 
Pure Transportation Co-.___- Riddees a tiuaheahy 9, 253, 871 5, 770, 000 62.35 | 1238 
|g ll ey ag i Alapaha ai ap: 711, 177 640, G00 89. 99 1239 
Gun: Pind Tiltie. I06....3 sss oli ddeckcccdee 756, 290 650, 000 85.95 | 1240 
Susquehanna Pipe Line Co....-.._.....- bad 5, 488, 666 4, 460, 000 81.28 | 1241 
Dlinois Pipe Line Co.................-....-. 4l, 131, 617 24, 000, 000 58.35 1242 
Southern Pipe Line Co.---_- a Shalt eon: nak, 2, 039, 223 | 1, 350, 000 66.20 | 1243 











Tentative 
or final 


Final. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Tentative. 

Final. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Tentative. 
Do. 

Final. 
Do. 
Do. 


Tentative. 
Final, 

Do. 
Tentative 

Do, 
Final, 
Tentative. 
Final, 

Do. 
Tentative. 
0. 


Do. 





— — 


Cost as shown represents book cost to present owners and not original cost to predecessor companies. 
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Comparison of original cost and depreciated cost, as reflected by carriers’ records, 
with values found by the Interstate Commerce Commission of property owned 
and used for common-carrier purposes 


Docket 


1203 
1205 


1206 
1207 
1208 
1209 
1210 
1211 
1212 
1213 
1214 
1215 
1216 
1217 
1218 
1219 
1220 


1221 | 


1222 
1223 


1224 
1225 


1226 
1227 
1228 
1229 
1230 


1231 
1232 
1233 
1234 
1235 
1236 
1237 
1238 
1239 
1240 
1241 
1242 
1243 
1244 
1245 
1246 
1247 
1248 
1249 
1250 
1251 
1252 
1253 
1254 


1256 
1259 





Carrier 





FINAL VALUATIONS 


Atlantic Pipe Line Co__.............- 
Galf Pipe Line Co....32-445.5.-....62 
Sinclair Prairie Pipe Line Company 
Ce Ra ee ae ee 
Sinclair Prairie Pipe Line Co._.-.---- 
Arkana Transit Corp...............-- 
Montana Pipe Line Co___.._-_-- ere 
Shell Pipe Line Corp..__..........-.- 
The Texas Pipe Line Co_..--..---.--- 
Empire Pipe Line Co_.--.......-..-- 
International Pipe Line Co__......---| 
Aten Pipe tite Oe... sec. so. -- sk 
Spartan Refining Co-.-.............-.. 
Ajax Pipe Line Co. ............-.--.. 
Pure Oil Pipe Line Co_............-- 
Humble Pipe Line Co____....-.-.---- 
Great Lakes Pipe Line Co........-.-- | 
Ginbe Pine tine Co, .-:..5.<52.--...<} 
Arkansas Pipe Line Corp-___..--.-.._-- 
Gulf Pipe Line Company: of Oke} 
homa 
Continental Pipe Line Co______...._. 
The Texas Pipe Line Company of 
oo ee eee 
The Texas-Empire Pipe Line Co-_--- 
The Texas-Empire Pipe Line Com- 
DONT EE PRONE nak Sic dkddb a cnaebd 
Standard Pipe Line Co 
Toronto Pipe Line Co..............-. 
Pan-American Pipe Line Co......._.- 
Gulf Refining Company of Louisiana_ 
Gulf Pipe Line Company of Pennsyl- 
hc: 4 ics cient celeien sichaanietieteraeiaaie 
Tide Water Pipe Line Co., Ltd_-.-.--- | 
Magnolia Pipe Line Co...........-.-- 
Bradford Transit Co................. 
Tidal Pipe Lime Oos..i 2... eos h ks 
Imperial Pipe Line Co., 
Standish Pipe Line Co-_.-............. 
Detroit Southern Pipe Line Co 
Pure Transportation Co 
ee GE GAR, on ncecewducadaancasa 
Bx 7) eae 
Susquehanna Pipe Line Co 
Illinois Pipe Line Co- 
Southern Pipe Line Co. 
Eureka Pipe Line Co__. 
Stanolind Pipe Line Co. . 
South West Pennsylvania Pipe 1 Lines. 
New York Transit Co qa 
Oklahoma Pipe Line Co... 
Indiana Pipe Line Co-- 
Phillips Pipe Line Co--__-__- eug 
Northern Pipe Line Co_..___.------.- 
Tuscarora Oil Co., Ltd_. 
National Transit Co__- gesaaeks 
Buckeye Pipe Line Co. -.___.....--.- 


Total final valuation 1934... __- 


FINAL VALUATIONS 


Michigan-Toledo Pipe Line Co... -_.- 
United Pipe Line Co z 


Total_. 

TENTATIVE VALUATIONS 
Keystone Pipe Line Co__...-. 

Total final and tentative, 1936_-. 
































Dec. 31, 1934 
ICC final ICC value 
| value percent of 
Original Depreciated | original cost 
cost cost | 
$21, 108,690 | $10,058,832 | $14, 675,000 69. 5 
54, 080, 576 26, 175, 839 34, 000, 000 62.9 
20, 111, 997 9, 175, 887 15, 500, 000 77.1 
95, 100, 495 16, 027, 128 47, 000, 000 49.5 
224, 720 6, 098 115, 000 51.2 
182, 669 90, 211 140, 000 76.6 
51, 832, 674 26, 288, 839 36, 000, 000 69.5 
55, 995, 899 24, 922, 753 36, 050, 000 64.4 
9, 301, 317 5, 278, 314 4, 380, 000 47.1 
306, 290 297, 334 | 325, 000 106. 1 
1, 695, 460 1, 286, 058 1, 400, 000 85. 6 
MUEEE fincniaccaatans 750, 000 58.3 
13, 217, 611 10, 444, 812 11, 828, 000 89. 5 
53, 002 | 41, 381 80, 000 150.9 
85, 572, 094 46, 490,128 | 59, 700, 000 69.8 
18, 667,675 | 15,999,396 | 16, 400, 000 87.9 
25, 200 | 24, 097 | 19, 750 78.4 
1, 088, 068 912,888 | 1,000, 000 91.9 
12,184,074 | 4,151,100 | 6,800,000 | 55.8 
7, 234,347 | 1, 734, 326 4, 100, 000 56.7 
6, 461, 091 1,395,202 | 3,274,000 50.7 
16, 688,825 | 12,830,245 | 14, 550, 000 7.2 
| 
3,404,425 | 2,392, 660 3, 200, 000 94.0 
28, 810, 279 10, 630,393 | 17,050, 000 59. 2 
674, 792 | 436, 275 | 600, 000 | 88. 9 
516, 934 | 479, 765 575, 000 111.2 
5, 965, 762 |. diate 2, 665, 000 | 44.7 
| 
12, 434, 656 10, 535,667 | 11, 350, 000 91.3 
9, 517, 555 | 1,684,158 | 4, 700, 000 49. 4 
60, 131,958 | 25,760,619 | 41, 500, 000 | 69. 0 
1, 559,559 | 1, 259, 775 | 800, 000 | 51.3 
2, 544, 887 |_..__- ..---| 2,000, 000 76.5 
2, 071, 975 687, 018 1, 440, 000 69. 5 
7,726,178 | 4,593, 613 6, 525, 000 84.5 
453, 856 416, 151 465, 000 102. 5 
9, 253,871 | 5, 685, 878 5, 800, 000 62.7 
711, 177 587, 217 640, 000 90. 0 
756, 290 627, 161 650, 000 86,0 
5,488,666 | 4,469, 901 4, 460, 000 81.3 
41, 131, 617 17, 148, 484 24, 475, 000 59.5 
2, 039, 223 | 784, 445 1, 350, 000 66. 2 
10, 411, 098 3, 169, 489 6, 340, 000 60. 9 
66, 580, 924 17, 133, 176 47, 150, 000 70.8 
4, 088, 738 1, 001, 290 2, 700, 000 66.0 
770, 869 154, 917 540, 000 | 70.1 
18, 999, 459 8, 983, 942 12, 752, 500 67.1 
4, 225, 147 1, 333, 825 2, 725, 000 64.5 
9, 989, 169 8, 171, 570 8, 425, 000 84.3 
2, 168, 592 162, 995 1, 450, 000 66. 9 
5, 792, 274 267, 212 3, 250, 000 56. 1 
8, 947, 069 2, 811, 417 4, 800, 000 53.6 
19, 650, 202 6, 807, 463, 14, 500, 000 73.8 
819, 236, 319 351, 807, 344 542, 964, 250 66.3 
Dee. 31, 1936 
| 
$1, 371,989.| $1, 271, 358 1, 370, 000 99.9 
539, 501 | 492, 654 570, 000 | 105.7 
1, 911, 490 | 1, 764, 012 1, 940, 000 101.5 
| 
5, 964, 395 | 5, 281, 254 | 5, 675, 000 | 95. 1 
7, 875, 885 7, 045, 266 | 7, 615, 000 96.7 
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Comparison of original cost and depreciated cost, as reflected by carriers’ records, 
with values found by the Interstate Commerce Commission of property owned 
and used for common-carrier purposes—Continued 


| Dee. 31, 1937 
ICC final ICC value 












































Docket | Carrier — | value percent of 
| Original Depreciated | original cost 
| cost cost | 
| we ‘i 1 — 
| FINAL VALUATIONS 
1255 | Clay City Pipe Line Co... 1.00" $26, 960 $26, 544 | $32, 500 | 120. 5 
1257 | Buffalo Pipe Line Corp-.-..- bce 1, 523, 374 1, 511, 382 1, 600, 000 105. 0 
eM 2 ee os ed, | 1,850,334 | 1,587,926 | 1, 632, 500 | 105.3 
TENTATIVE VALUATIONS l | | 
1258 | Wabash Pipe Line Co- 4 536, 898 531, 255 550, 000 | 102. 4 
1260 | American Liberty Pipe Line Co-. 2, 606, 450 2, 258, 321 2, 850, 000 105.7 
1262 | Middlesex Pipe Line Co-.. 4 798, 750 764, 107 770, 000 | 96. 4 
Ts bth aoa een. 4, 032, 098 | 3,5 53, 683 | 4, 170, 000 103. 4 
Total final and tentative, 1937. , 5, 582, 432 | ~~ 5,001,600 | 5,802,500;  —«*108.9 
| ores eat a oT TT 
Dee. 31, 1938 
Te oe Ri ee 
TENTATIVE VALUATIONS 
1261 | White Eagle Pipe Line Co., Inc__-__--| ee $835, 000 104. 4 
1263 | Bell General Transit Corp-_-. 538 437, 131 $417, 165 390, 000 89. 2 
Ne SSS ee Bee I | 1,236, 591 | 417, 165 1, 225, 000 99. 1 
Grand total, final valuations__...___-- 822, 698, 143 ~ 356, 109, 282 2 546, 536, 750 . 66. 4 
Grand total, tentative valuations. - --- 11, 233, 084 9, 252, 102 11, 070, 000 98.5 








Grand total, final and tentative 
Vvolostions. <i. 22.2 2........1; 833, 931, 227 | 364,361,384 | 557, 606, 750 66.9 


NOVEMBER 2, 1939. 


STATUS OF PIPELINE VALUATION WORK 


Mr. D. S. BUSHNELL, New York, N.Y. 
Mr. ©. H. Kountz, Independence, Kans. 
Mr. FAYETTE B. Dow, Washington, D. C. 
Mr. JAMES J. CosGrRovE, Ponca City, Okla. 
Mr. A. N. Grex, Findlay, Ohio 


GENTLEMEN: Mr. Louis Hood, head valuation engineer of the Bureau of 
Valuation of the Interstate Commerce Commission, has been kind enough to 
prepare for me statements showing data taken from the final valuation re- 
ports, tentative valuation reports, and preliminary reports showing the status 
of the valuation work to date as pertaining to the original 52 companies in- 
cluded under the Commission’s valuation orders as of December 31, 1934, and 
I am furnishing to each of you a photostatic copy of said statements. 

The data shown on the enclosed statements will not agree as to the classifi- 
eation of status of work as shown in the report which we will this year file 
with the central committee on pipeline transportation, because in the enclosed 
statements they have classified dockets 1211, 1221, 1229, 1230, 1233, 1240, and 
1241 as tentative, whereas in our report we have classified same as final, be- 
“ause we understand that the valuations have been finally approved by the 
Commission but in their official report they remain as tentative until the final 
reports are published and served on the carriers and other interested parties 
as provided in section 19 (a) of the act, which explains the difference that will 
exist between the enclosed report and our Committee report. 

Yours very truly, 


R. B. McLAvuGHLIN, 
Chairman, Engineers-Accountants Valuation Committee, 
American Petroleum Institute. 
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956 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


INTERSTATE COMMERCE COMMISSION 
Washington, November 9, 1940 
PRESS NOTICE 


The Interstate Commerce Commission released today a summary of the final 
valuations of the 52 oil and gasoline pipeline companies which were listed as 
interstate operators when the valuation of such common carriers was begun in 
1935. The final valuation report of the last of these companies—the Buckeye 
Pipe Line Co.—has recently been issued. 

The 52 pipeline companies listed in “the first program” of pipeline com- 
panies to be valued, include practically all the large, important, integrated 
companies. Their mileage classified as “owned” aggregates 92,863 miles of a 
present total of approximately 98,000 miles. Of the 92,863 miles, 39,724 are 
classified as gathering and 53,139 as trunklines. The final values of the prop- 
erties of these companies, for ratemaking purposes, totals $564,654,534, not in- 
cluding $7,589,194 working capital. As of the date of basic valuations the com- 
panies had outstanding $381,908,987 of capitalization. The companies have 
accumulated heavy depreciation reserves covering not only physical depreciation 
but depletion. 

The basic valuations are as of December 31, 1934, but the changes in the 
property are reported annually so that the Commission is in a position to 
readjust or revise its inventories, records, and valuations up to any given 
date. 

The list of interstate carriers of oil and gasoline, and to a small extent some of 
the other refined products, has increased from 52 as of 1935, to 79. The remaining 
27 companies are in various advanced stages of valuation, some of them al- 
ready in the final. They aggregate 5,063 miles of which 2,237 miles are trunk 
and 2,826 are gathering lines. 

This work has been carried on by the Commission without special appropria- 
tion being provided. There is an increasing appearance of the oil and gasoline 
competition and transportation factors in the Commission’s various rate 
proceedings. 


W. P. BarTEL, Secretary. 
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CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 961 


REPORT TO AMERICAN PETROLEUM INSTITUTE’S CENTRAL COMMITTEE ON PIPELINE 
TRANSPORTATION OF THE COMMITTEE ON THE VALUATION OF PIPELINES, INCLUD- 
ING ITs ENGINEERS-ACCOUNTANTS SUBCOMMITTEE, IN CONNECTION WITH THE 
VALUATION OF THE PROPERTIES OF INTERSTATE CARRIERS BY PIPELINE BY THE 
INTERSTATE COMMERCE COMMISSION IN ACCORDANCE WITH SECTION 19—A OF THE 
INTERSTATE COMMERCE ACT 


At the annual meeting of the American Petroleum Institute’s Central Com- 
mittee on Pipe Line Transportation held during the years of 1983 to 1939, in- 
clusive, reports were submitted covering the activities and the accomplishments 
of the Committee on the Valuation of Pipe Lines and its Engineers-Accountants 
Subcommittee. Said reports covered the activities and the accomplishments of 
the committee from October 1934 to and including November 1, 1939. 

As stated in our report for the year of 1939, as of December 31, 1934, the In- 
terstate Commerce Commission determined there were 52 carriers by pipeline 
engaged in interstate commerce and included under section I of the Interstate 
Commerce Act, and therefore subject to the jurisdiction of the Interstate Com- 
merce Commission. The Commission served on the said 52 carriers, under sec- 
tion 19a of the Interstate Commerce Act, valuation orders No. 26 and No. 27, re- 
quiring original cost data and physical inventory of the earriers’ properties as of 
December 31, 1934, for the purpose of determining the value of the properties 
used and useful and dedicated to public use. 

The Commission has found, and certified same to the respective carriers and 
other interested parties as required under section 19a of the Interstate Com- 
merce Act, final value for ratemaking purposes on the original 52 companies, 
representing 93,531 miles of gathering and trunklines, as of December 31, 1934. 

Since the basic valuation date of December 31, 1934, certain carriers have 
merged and additional carriers have been determined to be engaged in inter- 
state business, so that as of December 31, 1939, there were 80 carriers un- 
der the jurisdiction of the Commission, and the Commission had served valua- 
tion orders No. 26 and No. 27 on the additional 28 companies, as of different 
basic valuation dates, and had certified either tentative or final valuation on all 
the additional companies added with valuation date of 1936 or prior thereto, 
with the exception of three carriers, Damely, Southern Pipe Line Corp., Rocky 
Mountain Pipe Line Co., and Kaw Pipe Line Co. 

We attach hereto and make a part hereof, marked for identification “Ex- 
hibit A,” statement showing the pipeline mileage as of December 31, 1939, of 
pipeline companies on which valuation orders have been served. 

From a study of the aforesaid tabulation we find that the final value found 
by the Commission on the properties of 56 carriers, and the tentative valuation 
as found by the Commission on 6 carriers, for the 62 carriers combined the value 
as found by the Commission, is 66.9 percent of the original cost and 153 percent 
of the depreciated cost. Pursuant to section 19a of the Interstate Commerce 
Act, the Commission is required in determining the final value applicable to 
property owned and used for common-carrier purposes to consider the original 
cost, the cost of reproduction new, and cost of reproduction new less depreciation, 
including appreciation, depreciation, going-concern value, and all other matters 
which appear to have a bearing upon the value for ratemaking purposes of the 
property owned and used by the carrier for common-carrier purposes. 

As to the element of going-concern value, the Commission’s views, as stated in 
docket No. 1210, are as follows: 

“We have long adhered to the view that going-concern value, although an 
element to be considered in final value, is not one to which a definite sum in 
money can be ascribed (San Pedro, L. A. & 8S. L. R. Co., 75 1. C. C. 463, 510; 
Illinois Central R. Co., 46 Val. Rep. 1, 123). We have also repeatedly held that 
under our method of valuing the properties of common carriers the single-sum 
value reported reflects the intangible elements inhering in a fully organized and 
operating property. (New York, N. H. & H. R. Co., 30 Val. Rep. 1, 39). As we 
said in Western Maryland R. Co. (32 Val. Rep. 1, 22 

“*Without the advantages which make of the carrier’s property a going con- 
cern, the property would have a mere scrap value. It follows that consideration 
of the data on original cost and cost of reproduction as indexes of final value 
is in itself a recognition that the property is a going concern.’ 

“This conclusion finds full support in the recent decision of the Supreme 
Court of the United States in Denver Union Stock Yards Co. v. United States (304 
U. 8. 470, 87 L. ed. 1022, 1026) .” 
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Paragraph (f) of section 19a of the Interstate Commerce Act reads as follows: 

“(f) Valuation of extensions and improvements; revisions; reports: Upon 
the completion of the valuation herein provided for the Commission shall there- 
after in like manner keep itself informed of all extensions and improvements or 
other changes in the condition and value of the property of all common carriers, 
and shall ascertain the value thereof, and shall from time to time, revise and 
correct its valuations, showing such revision and correction classified and as a 
whole and separately in each of the several States and Territories and the 
District of Columbia, which valuations, both original and corrected, shall be 
tentative valuations and shall be reported to Congress at the beginning of each 
regular session.” 

Carriers whose basic valuation date has been established by valuation orders 
No. 26 and No. 27 are required to prepare and file with the Commission annually, 
in compliance with paragraph (f) of section 19a quoted above, and in accordance 
with the requirements as set forth in supplement No. 8 to Valuation Order No. 3, 
Report of Property Changes (Form 588-A), which reports contain the basic 
information from which the Commission perpetuates the basic inventory. As 
to the procedure followed by the Commission in bringing the valuation reports 
to a date later than the original date of the basic inventory, this is set forth 
in exhibits attached hereto, marked for identification “Exhibits C to G,” inclu- 
sive, to which there are attached explanatory statements as applicable to each 
exhibit. While these exhibits cover only account 103, for one valuation section, 
the theory and procedure on any other account would be similar. The manner 
by which the developed data would be assembled for a State or system is, of 
course, self-evident, consisting only of a consolidated statement of the indi- 
vidual accounts for all of the valuation sections included in the group. Par- 
ticular conditions may warrant the Commission in deviating to some extent 
from the detail shown in these exhibits, but the general procedure underlying 
the work remains substantially the same as outlined. 

It appears appropriate at this time to direct your attention to the fact that 
the methods of transportation used in the petroleum industry are a natural 
development of the industry itself. They are owned within the industry and 
have grown out of the necessity on its part to move its raw material from the 
source of production to the refinery for manufacturing into refined products. 

Since the discovery of the Brake well in western Pennsylvania in 1859, unique 
and improved transportation methods have been one of the important factors in 
the development and growth of the petroleum industry. The need for pipelines 
to supplement other modes of transportation of crude was recognized in the early 
period with the construction of small lines extending from the wells where the 
crude was produced to the railroads. Such small lines are now known as 
gathering line systems. 

In 1879 the first interstate pipeline, that of the Tide Water Pipe Co., was 
constructed from the Pennsylvania fields to the Atlantic seaboard. Its success 
initiated the construction of other pipelines from the eastern refining center to 
the Appalachian fields. As new producing areas were developed, pipelines were 
extended into the producing areas to transport the crude from the producing 
wells to the refineries. The facts show that the pipeline mileage for the trans- 
portation of crude oil in interstate commerce in the year 1879 was 694 miles, 
whereas, 60 years later, in 1939, it had increased to 97,090 miles. As to the 
development by years, this is shown in graph attached hereto, marked for identi- 
fication “Exhibit E.” 
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In our report for the year of 1939, we directed your attention to the fact that 
we were unable to reach an agreement with the Engineering Section of the 
Bureau of Valuation of the Interstate Commerce Commission as to the amount 
of allowances which should be made for damage payments incident to the con- 
struction of pipelines which should be included in determining the reproduction 
cost new of pipeline construction, and that the Engineering Section of the Bureau 
of Valuation had recommended the following basis of allowance: 


Damage allowance to be included under pipeline construction accounts 


[Guide allowance in cents per lineal foot of trunkline right-of-way and gathering lines of comparable 
construction, irrespective of size of pipe] 





Number of lines 
States | 


| 1and2 | 3and4 | 5and6 | 7and8 








Texas, Oklahoma, New Mexico, Arkansas, Louisiana, Ne- | 


braska, Montana, Colorado, and Wyoming-.-.-.-...........-} 1. 50 2. 25 2.78 3.15 
Kansas, Iowa, Michigan, Minnesota, West Virginia, and 

PT» -asnccnn oh chtieth counansis so aaemadehad acne Oacanneeaenanedl 2. 50 3.75 4, 63 5. 23 
Pennsylvania, Missouri, Illinois, Indiana, Ohio, New York, 

Suds UO ENUND <c panies tonanthdanainesbdowebecsnaedndaaeannil 4.00 6.00 7.40 8.40 


In absence of an agreement, the Commission proposes to use the basis of 
allowance as set forth in the foregoing schedule, with the understanding that 
if any carrier is in position to produce facts that will show that the basis of 
the allowance is not adequate, consideration will be given to the facts produced 
and adjustment made in the allowance. 

There has been no occasion for a meeting of the Committee on the Valuation 
of Pipelines during the current year, but a subcommittee of its Hngineers- 
Accountants Subcommittee is scheduled to meet with the Engineering Section 
of the Bureau of Valuation of the Interstate Commerce Commission in Wash- 
ington on December 2, 1940, for the purpose of developing guide prices for the 
years of 1938 and 1989, and schedule of guide prices as developed at said meeting 
will be transmitted to all carriers subject to the jurisdiction of the Interstate 
Commerce Commission. 

Continual cooperation and cordial relations between the carriers and the 
Commission have been maintained. 

Respectfully submitted. 

D. S. BUSHNELL, Chairman. 

NEw York, N. Y., October 24, 1940. 
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EXxursiT A 


Pipeline companies on which valuation orders have been served 


Name of company 





Diet Dine Thee Gnd ee) i kts 
ey be ee 
Arkansas Pipeline Corp 
Atlantic Pipe Line Co- a 
Atlas Pipeline Co., Inc.2______- 
Bradford Transit Co..._.- 
Buckeye Pipe Line Co. --..-.-.......--- 
Continental Pipe Line Co_- bez 
Detroit Southern Pipe Line Co. 
Empire Pipe Line Co---.-_.--_.--- 
Eureka Pipe Line Co._.- 
Globe Pipe Line Co- .._....-........-..- 
Great Lakes Pipe Line Co... ae 
Gulf Pipe Line Company of Oklahoma $___. 
Gulf Pipe Line Company of Pennsylvania *- 
Gulf Pipe Line Company of Texas 3____ 
Gulf Refining Company of Louisiana *-_ - ..-___- 
ee 8 Oe ee 
Illinois Pipe Line Co--- fe 
Indiana Pipe Line Co., Ltd.4__ 
nm 


Magnolia Pipe Line ‘Oo 7: 

Montana Pipe Line Co.‘. _--_.- 

Nationa] Transit Co_.......---..--- 

New York Transit Co-- arly oie eZ 
Northern Pipe Line Co--- a5. ee ss 
Oklahoma Pipe Line Co-....-......-...------ 


Pan American Pipe Line Co.......------------------- 


Phillips Pipe Line Co.®_ 


Pure Oil Pipe Line Company of Pennsylvania ".. 


Pure Transportation Co.......--.-.------------ 
Shell Pipe Line Corp. i 
Sinclair-Prairie Pipe Line Co. (Oklahoma) 8-- 
Sinclair-Prairie Pipe Line Co. (Texas) °._..-. i 
Southern Pipe Line Co. ce tieb ban 
South West Pennsylvania Pipe Lines__- 
Spartan Refining Co., Inc. ee 
Standard Pipe Line Go., Inc.?__ 

Standish Pipe Line Co 

Stanolind Pipe Line Co-.-.- 

Sun Oil Line Co 

Sun Pipe Line, Inc 

Susquehanna Pipe Line Co 

Texas-Empire Pipe Line Co. (Oklahoma) 
Texas-Empire Pipe Line Co. (Texas) 

Texas Pipe Line Co. (Texas) '° 

Texas Pipe Line Company of Oklahoma 

Tidal Pipe Line Co : 

Tide-Water Pipe Co., Ltd." 

Toronto Pipe Line Co 

Tuscarora Pipe Line Co., Ltd_- 


Total (52 companies as of 1934) 


Keystone Pipe Line Co ; 
Michigan-Toledo Pipe Line Co 
Southern Pipe Line Corp 
United Pine Line Co." 
Wheeler Pipe Line Co.!2 


Total (5 companies as of 1934) 


American Liberty Pipe Line Co-- 
Buffalo Pipe Line Corp 
Clay City Pipe Line Co.'4__ 
Middlesex Pipe Line Co_...-.-- 
Wabash Pipe Line Co-_- 
Total (5 companies as of 1937) 
Bell General Transit Corp---.---- 
Kew Pipe Line Co 2 
Rocky Mounts iin Pipe L ine Co 
White Eagle Pipe Line Co., Inc.'5____._-- 


Total (4 companies as of 1956) _ ----.- 


See footnotes at end of table, p. 965. 


jana Pipe ND GR coins glut wehAneb ae 





Pipeline mileage (used) 


Valuation 


date, 


1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 
1934 


1936 
1936 
1936 
1936 
1936 


1937 
1937 
1937 
1937 


1938 
1938 


1938 | 


Dee, 31 Trunk | Gather- 
ing 
| 800 | <aneer ae 
32 | 
48 66 
973 375 
60 97 
a 562 
1, 579 | 5, 314 
951 
OT én 
397 | 456 
126 | 4, 305 
ert er oars 
1, 541 
745 743 
794 |... 
3, 509 1, 008 
72 251 
4, 441 1, 983 
2, 306 2, 584 
302 nena 
ATs oa, ; 
27 34 
3, 977 2, 001 
26 1l 
1,179 2, 223 
7 | 143 
490 
1, 198 | 734 
332 
767 
56 | ; 
301 | 552 
3, 327 710 
5, 384 4, 416 
1, 008 1, 367 
267 |.- bed 
345 1, 354 
104 
1, 530 359 
564 666 
3, 976 1, 982 
98 
58 
548 
916 |. 
217 
3, 520 1, 538 
| 566 701 
20 520 
| 1, 258 | 113 
26 89 
597 
51, A‘ 3 38, 216 
537 
181 
7 | 11 
| 62 | 
+ 
791 11 
197 252 
161 
y 
56 
47 
470 | 252 
37 
| 487 
239 
66 


1937 | 


1938 | 





| 








Total 


89, 669 


537 
181 
18 
62 
4 


802 


449 
161 
9 


56 


239 
66 


829 
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Pipeline companies on which valuation orders have been served—Continued 














Pipeline mileage (used) 
Num- | Valuation 
ber Name of company date, | | 
Dec. 31 | Trunk | Gather- Total 
ing 
@ | Aloud Pine Tite OGi ii sel ak i> OBR: Ate 9. 78 78 
68 | Arkansas Fuel Oil Co. -.._...-..+.------.-------------. 1939 120 223 343 
69 | Bell General Pipe Line Co__...........-......-..-...-. a 122 122 
Ta) Se OIE, on acc okacks Sangacsevtansexanuwtaen 1939 10 135 14 
71 | Bradford Oil Refining Co Mi. Gi. fle ae eee ‘ 46 44 
72 | Murchinson & Closuit, Inc___.....- atntédnbtbaipbaahe 1939 48 8 56 
73 | National Refining Co____..---__-..-- scien mmnakuaales 1939 230 333 763 
74 | Olio River Pine Lime Co... 25... il 1939 Sinn so dercae 3 
75)) Phillies Petrentim O60. 2... 22055 ..5. Jsiccte ec 1939 WSS 274 
76 | Republic Production Co.___...........---.-.--.-------- 1939 18 3 21 
77 | Socony-Vacuum Oil Co., Inc.: 
Midland division: __- Soc dntatanatatmattienetae 1939 Gee ¥o5o-Sacunn 301 
New York and Pennsylvania lineg___._-.........--- 1939 42 35 77 
78.|. Sun, Pipe Line Oop (Temas). 1d. is ono sd seems’ cwepen<conn 1989 410 373 783 
79 | Utah Oil Refining Co_-__------ 5 ahaa aieenchingalindieenindtadl 1939 I Ree pba a 483 
SDT Vai eeeeee Cir Rs fete onc he Mosinee se deenenawedanazeie 1939 300 1, 270 1, 57 
Total (14 companies as of 1939—tentative mileage--|- 2, 241 2, 826 5, 067 
Grand tatel CO COMI oo occ cds nnn cng ess hscee ese | 665,231 41, 889 97, 089 








1 Sold to Ajax Pipe Line Corp., Aug. 31, 1936. 

2 Sold to Atlas Pipeline Corp., Dec. 31, 1938. 

3 Sold to Gulf Refining Co., Feb. 1, 1934. 

4 Sold to Transit & Storage Co., Dee. 29, 1936. The latter company sold the former Montana Pipe Line 
Co. to a noncarrier on Sept. 30, 1938. 

5 Removed from valuation program. Held to be intrastate carrier, Sept. 29, 1938. 

6 Sold to Phillips Petroleum Co., July 1, 1940. 

7 Entire property temporarily out of service. 

§ Sold to Sinclair Refining Co., Aug. 31, 1936. 

§ Sold to Standard Oil Company of Louisiana, Aug. 31, 1936. 

10 Texas-New Mexico Pipe Line Co. acquired property from the Texas Pipe Line Company of Texas, 
Apr. 1, 1937. 

nt Sohio Pipe ‘Line Co. acquired portion of its property from the Tide Water Pipe Co., Ltd., July 1, 1939. 

12 Valuation canceled and company removed from valuation program, 

13 Sold to United Oil Pipe Line Co., Aug. 30, 1937. 

14 Sold to Sohio Pipe Line Co., June 23, 1937. 

18 Sold to Socony-Vacuum Oil Co., May 1, 1940. 

This list does not cover companies originally reported through 398-R's; viz, Texas-New Mexico Pipe 
Line Co. and the Sohio Pipe Line Co. 


ExuHIsiIt C 


This exhibit shows the manner in which cost of reproduction now is developed 
from the information shown on the form 588—R returns. 

The information shown in column 1 is furnished by the carrier. 

Columns 2, 3, 4, and 5 are furnished by the carrier, with the exception of the 1 
percent additive for screwage correction which has been added to the figures 
originally shown by the carrier in column 4. For the years 1936 and 1937 
certain figures are shown at the bottom of column 4, being a segregation of 
linear feet of pipe into main, loop, and branch lines. 

Column 6 is the service life, which has been inserted by the Commission. 

Column 7 is the 1934 period price, which has been inserted by the 
Commission. 

Column 8 contains amounts computed by the Commission. 

For the year 1937 there was a transfer of previously reported property from 
another valuation section. In this case it was necessary to include in column 9 
the cost of reproduction less depreciation as shown in the 1934 report. 

Column 10 contains the retirements reported by the carrier. This figure 
includes screwage, so that no adjustment was necessary as in the case of 
column 4. 

Figures in the block in columns 9 and 10 are the net lengths of the retirements. 
These figures are used in computing mileage and were inserted by the 
Commission. 

Column 11 is the carrier’s reported cost of property retired. 

Column 12 contains amounts computed by the Commission at 1934 period 


prices shown in column 7 for the linear feet of pipe retired in column 10. 
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Exursit D 


This exhibit is an office worksheet of the Commission on which the engineering 
report figures as of December 31, 1934, have been adjusted by the consolidated 
additions and retirements for the years 1935-37, preliminary computations 
concerning which were made in exhibit C. 

Certain other figures, such as service life and rate of depreciation are shown 
on this sheet. 

To illustrate a computation of the cost of reproduction less depreciation: The 
figure of $680,911 was obtained by first depreciating the items for 3 years by the 
use of the rate shown on the left-hand side of the page. For instance, the first 
item of $54,751 carried a condition percent in the engineering report of 67. 
The rate is 3 percent, making 9 percent for 3 years. The 9 percent deducted 
from 67 percent gives the 58 percent as the condition percent as of December 31, 
1987. Depreciating the $54,751 by 58 percent gives the $31,756 as the cost of 
reproduction less depreciation, without giving any consideration to scrap. 

Cost of reproduction less depreciation is computed in a similar manner for 
the remaining items. 

On sheet 2 of exhibit D the final computations to give effect to scrap as of 
December 31, 1937, are indicated. The total scrap for the new items, as of 
December 31, 1937, amounts to $35,478, being computed by using 2.73 percent 
of the $1,299,547, and for the secondhand items is $4,789, being 3.64 percent 
of $130,193. 

The total of the remaining new items, exclusive of consideration of scrap, 
is $868,169. This total is not shown in exhibit D. Adjusting this to give ef- 
fect to scrap ($868,196 plus 33 percent of $35,478) we get the total of $879,877. 
Dividing this $879,877 by $1,299,547 we obtain the percent of cost new as 68. 

Similarly, for the secondhand pipe, totaling $80,388 (which figure is not 
shown in exhibit D) we adjust for scrap ($80,388 plus 38 percent of $4,739) 
and obtain the $82,189 shown. These 2 figures ($879,877 plus $82,189) give a 
total of $962,066, which when divided by $1,429,740 gives a percent-of-cost new 
figure of 67. 

There are several variations in the methods of giving effect to scrap, only 
one of which is here shown. All that are used give results within 1 percent 
of any other acceptable method. 

The worksheet is arranged to take care of future bringing to date without 
the necessity of compiling new worksheets. 


Exursit E 


This is a summary sheet of the totals developed in exhibit D. It gives the 
pertinent figures as of December 31, 1937, at 1934 period prices and is designed 
to provide for the application of a consolidated multiplier for the account (the 
development of which will be explained in connection with exhibit G) to bring 
the 1934 period prices to any other desired level of prices. 


Exutsit F 


This is a consolidation of mileage information which, by giving effect to 
additions and retirements, develops the mileage as of December 31, 1937. 


Exureit G 


This is a worksheet designed for the development of a multiplier or index 
to be used in connection with exhibit B to bring the amounts at 1934 period 
prices to the level of any other desired year or group of years. 

Assuming that the 1937 period price of 10-inch lap weld, screw end, 32.75- 
pound pipe (the first item) is $1.48 per linear foot, and dividing this price 
by the 1934 period price of $1.30, we would obtain an index of 110. This figure 
would be inserted in the column headed “Multiplier.” Similarly, by dividing 
the new price for each of the items or a substantial percentage of such items, 
and obtaining a weighted average multiplier for the new total of $1,429,740, we 
have a composite multiplier for the account which can be transferred to exhibit 
E and used to obtain the cost of reproduction new and cost of reproduction 
new less depreciation as of the year or period for which the multipliers were 
developed. 
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AMERICAN PETROLEUM INSTITUTE, 
September 24, 1941. 
B. 8S. BUSHNELL, 
Northern Group of Pipe Line, 
New York, N.Y. 

DEAR Mr. BUSHNELL: Yours of the 10th instant, together with copy of your 
letter to Mr. C. A. Young, secretary of American Petroleum Institute, Dallas, 
relative to possible meeting of the Engineers-Accountants Valuation Committee 
at the annual meeting at San Francisco, November 3 to 7. I have been absent 
from the city, but Mr. Young contacted me last week over the telephone from 
Dallas in reference to this subject and I advised him that so far as I could see 
there was no necessity for calling a meeting at this session. 

Following is a brief report of our activities to date: 

1. Conference of working subcommittee with the Bureau of Valuation Engi- 
neers, Washington, D. C., on December 2, 3, and 4, 1940, for the purpose of arriv- 
ing at an agreement on guide prices for the years 1938-39. Agreement was 
reached in reference to all costs except buildings. There was never a satisfac- 
tory agreement on building costs, and our working committee agreed to assist the 
Bureau in securing additional data on building construction. A special question- 
naire was prepared and sent to 12 major companies in January of this year to 
seucre breakdown of building-cost data on their more important structures built 
in 1939 and 1940, and I received the data on over 70 different structures, which 
was forwarded to Mr. Louis Hood, head valuation engineer, Bureau of Valuation, 
Washington, on April 30 of this year. The results of the Bureau’s study will be 
digested at our next guide-price conference. 

2. A request from Mr. Hood, head valuation engineer, Bureau of Valuation, 
dated April 11, in regard to arriving at a general condition present applicable to 
all rod line, jerker, boom, and steam field pumps to simplify bringing valuations 
up to date was submitted to the carriers as per my letter of April 14 and digestion 
of the answers sent to Mr. Hood as of June 4, copy of which was sent to all 
interested carriers. 

Monolithed copies of guide prices completed to 1939, inclusive, were received 
from Washington May 2 and forwarded, together with copies of the minutes 
of the December meeting, to all interested carriers. 

There is one question pending relative to special rulings with reference to 
BY 588-R reports submitted by Mr. Parr of the Phillips Petroleum Co. in a letter 
to Mr. Dow as of August 28, and passed on to our committee for comments. I 
am in the process of getting response from the various members of the committee 
in reference thereto and will report to Mr. Dow when all the information is at 
hand. No time has been set for another guide-price conference. I think it would 
be well to delay it until some time in April or May of next year so that the cost 
data for the years 1940 and 1941 can be disposed of at the same time. 

I have been unable to contact Mr. McLaughlin at this time due to his absence 
from the city. If there is any other information you require I will be glad to 
furnish it if I can. 

Yours very truly, 
C. M. Rosesruen, 
Chairman, Engineers-Accounts Valuation Committee. 





Hovston, Trex., October 6, 19438 
Mr. J. L. CULBERTSON. 
Mr. K. L. KAUFMAN. 
Mr. S. G. Loy. 
Mr. J. H. PEPER. 
Mr. G, L. SHANKS. 
Mr. J. L. SHOEMAKER, 
Mr. G. L. TATE. 
Mr. J. F. Woop, Jr. 


GENTLEMEN: Attached is a blueprint copy of ICC cost-data studies and pro- 
posed guide prices for the years 1940, 1941, and 1942, as follows: 
1. Line pipe base prices. 
2. Proposed guide prices for installing pipe. 
3. Oil tanks and accessories guide prices. 
4. Equipment guide prices. 
5. Comparative cost data and proposed guide prices for plain end and 
screw end pipe. 
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6. Coating. 
7. Steel tanks with riveted shells and bottoms. 
8. Pipeline construction. 

This for your consideration and study prior to our meeting with the ICC Bu- 
reau of Valuation Engineers for the purpose of arriving at an agreement on same. 

In the compilation of the above data, help was requested of the carriers by the 
ICC, due to a shortage of personnel, and the following men were assigned by their 
companies to help in this work: 

Messrs. G. L. Shanks, Shell Pipe Line Corp.; G. F. Russell, Stanolind Pipe Line 
Co.; L. E. Davis, Sinclair Refining Co. ; Albert Raws, Atlantic Pipe Line Co.; J. 8. 
Hale, Gulf Refining Co. 

Most of the work was accomplished during the month of August, and Mr. Louis 
Hood, ICC head valuation engineer, has expressed his appreciation for this as- 
sistance. Also, thanks are due to several helpful suggestions made by these men 
for the preparation of future annual cost-data reports by the carriers, which 
should clarify, correct, and accelerate the accumulation of this cost information 
to the benefit of both the ICC engineers and the carriers. 

I pass them along for your consideration and any additional suggestions that 
may occur for discussion at our Washington conference. My thought is to dis- 
tribute to the carriers as soon as practicable. 

Also, enclosed is a copy of railroad construction indexes brought up to and in- 
eluding the year 1942, which Mr. Wood, ICC head valuation engineer, passed on 
tome. Some of the railroad accounts are somewhat similar to ours, and the data 
should be interesting and helpful in regard to cost trends. 

Another point I think should be brought up at our conference is the arrival at 
some agreement, if possible, with the ICC engineers as to just what point the 
continued depreciation of value of an operating property should cease. In other 
words, what should be the minimum condition percent? Several of the older 
carriers already have large sections of their operating property carried to a con- 
dition percent considerably below 20, which seems unjustifiably low. 

I would like to call our Washington conference about the 1st of November 
and will let you have definite information in regard thereto as soon as possible. 

Yours very truly, 
C. M. RosesruGH, 
Chairman, Engineers-Accountants Valuation Committee, American 
Petroleum Institute. 


Houston, Tex., October 12, 1945. 
Mr. D. 8. BUSHNELL, 


Chairman, Committee on Valuation of Pipe Lines, New York, N.Y. 


Dear Mr. BUSHNELL: In response to your request of September 12, I attach 
hereto original and six copies of report on the A. P. I. Engineers-Accountants 
Valuation Subcommittee outlining its activities from the time of the last report 
at the 24th annual API meeting in Chicago, in November 1948 to date. 

I trust this report will be satisfactory for your requirements. 

Yours very truly, 
C. M. Rosesruen, 
Chairman, Engineers-Accountants Valuation Subcommittee, American 
Petroleum Institute. 


Report or A. P. I. ENGINEERS-ACCOUNTANTS VALUATION SUBCOMMITTEE 
C. M. Rosebrugh, Chairman 


Since last report to your committee at the 24th annual A. P. I. meeting, in 
Chicago, November 1943, the Engineers-Accountants Valuation Working Com- 
mittee held a conference in Washington, D. C., with the ICC Bureau of*Valuation 
Engineers on guide prices for the years 1940, 1941, and 1942. This conference 
lasted from November 2 to 5, 1943, at which agreement was had on guide prices 
for all accounts except buildings. 

The resulting minutes and guide price cost data for these years were distributed 
to the carriers in January and April 1944, respectively. 

The minutes of this meeting was accompanied by a divisor sheet, worked up by 
the ICC Bureau of Valuation Engineers and used by them for converting 588—-R 
annual report dollars to a 1934 period price basis for their short method of 
bringing valuations down to date. This divisor sheet based on analysis of the 
yearly guide prices affecting each primary account gives an index to the gen- 
eral price trend based on 1934 as 100. 
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These minutes, also reflected an agreement with the ICC Valuation Engineers 
to limit condition percent value to 25 percent on properties in service, whose age 
exceeded the adopted service life, all of which was of pertinent interest and value 
to those carriers obliged to submit yearly estimates of their plant valuation under 
the Elkins Act decree. Therefore, distribution to the carriers was made as 
promptly as possible prior to the guide price cost data, the printing of which was 
delayed several weeks. 

On August 7, 1944, I received a communication from Mr. Bushnell, chairman of 
your Committee on Valuation of Pipelines, requesting me to call a meeting of my 
subcommittee to consider a method of arriving at valuations under the Elkins 
Act decree, which would closely approximate what the ICC would arrive at if it 
were to revalue the lines as of the same date. 

A meeting was accordingly held at the Texas State Hotel, Houston, Tex., 
August 17, 1944, to consider this subject. Representatives of 10 interested 
companies were present. A recommended method was outlined by the working 
committee, which was considered adequate and a report was made and sent to 
Mr. Bushnell wtih copies for his distribution. 

In answer to an inquiry regarding the ICC Bureau of Valuation Engineers’ 
progress in bringing valuations down to date, Mr. Louis Hood, Head Valuation 
Engineer, advised me, as of June 7, 1944, as per table of valuations attached. 
With this was a statement that approximately 3 months were required for 4 men 
to bring each major company’s valuation forward to 1942, and a suggestion made 
that this work could be materially expedited if each company under consideration 
at the time furnish 1 or 2 good men to assist the Bureau’s engineers ; that so much 
of the Bureau’s personnel was taken over by warwork, the pipeline work had 
lagged. Mr. Hood later advised that further reductions in Bureau of Valuation 
personnel were to be made effective August 1, 1944, and that henceforth only work 
of collating cost data and agreeing on yearly guide prices could be carried on with 
assistance furnished by the carriers, until such time as the increase of appro- 
priations might enble the Bureau of Valuation to replenish its personnel. 

The carriers were, therefore, canvassed for help and 4 men were obtained 
to help in collating cost data for 1948, as follows: 

Mr. Alfred Hamm, Jr., Atlantic Pipe Line Co. 
Mr. J. M. Hutt, Humble Pipe Line Co. 

Mr. H. L. Medig, Gulf Refining Co. 

Mr. J. P. Collins, Texas Pipe Line Co. 

This preliminary data was subsequently received, distributed to members of 
the A. P. I. Working Subcommittee for study, and a conference held with the 
ICC Bureau of Valuation Engineers, in Washington, October 23-25, 1944. 

Your chairman was unable to preside at this conference, due to his absence 
from the States, and I wish to take this opportunity to thank Mr. John Shoe- 
maker, of the Stanolind Pipe Line Co., who so kindly consented to take my 
place and the other members of the committee, who accomplished such good 
work at the reading of the minutes will confirm. The minutes of this conference, 
together with the agreed upon ICC annual guide prices for 1943, were distributed 
to the Carriers, January 8, 1945. 

On the annual guide prices for 1944, three men: 

Mr. Homer Medig, Gulf Refining Co. 

Mr. J. M. Hutts, Humble Pipe Line Co. 

Mr. George Russell, Stanolind Pipe Line Co. 
were furnished by the carriers in September to assist the Valuation Bureau's 
*engineers, in Washington, in collating the cost data for submission to our com- 
mittee for study prior to our conference in Washington. This part of the work 
has been completed and as soon as the data has been received and sent to the com- 
mittee members for preliminary study, our conference in Washington will be 
called and distribution of the minutes and guide price data for 1944 made as soon 
as possible ; we hope not later than end of this year (1945). 

C. M. RosesruenH, 
Chairman, Engineers-Accountants Valuation Subcommittee, American 
Petroleum Institute. 


Hovston, Tex., October 12, 1945. 








CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 979 


Bringing pipeline valuation to date 


Computations completed to end of year 





Carrier 
588-R priced 
only 
Be FS Le ns ry ers i See Bol rey a 
Arkana Transit Corp........... ri fatpieidnde sidkinas te pteduamibeal 
DS BIS GI Ss bin on pido ddidagacs ai abeeemelinipaiaaiindiuense 
Atlantic Pipe Line Co_.---.--- stestninis Mehiaiethinint madera 1936 
Atlas Oil & Refining Corp-_._...-..-. nonsedshee jassaaeet 1936 


Dee TOME OL... «5s oso cede yeasnrngdaredecnucddcdinnenataathnaal 
The Buckeye Pipe Line Co.------- tie ee Sch aoe a ee 
Continental Pine Lins Oo... aiid sue bbe nh. cotind Glo d Re se 
Detroit Southern Pipe Line MIDS. on exdekopadftes y= <htupeTetelduet uke uiseeasseie 
Empire Pipeline Co-_-.--- 

Eureka Pipe Line Co 
Glebe Pine Fie OO paces hsbc - od. a a 
Great Lakes Pipe Line Co 
Gulf Refining Co-.- ae 
Humble Pipe Line C Dian dun anckinncncocesesnatanan deat ee ti gee 
THOS Fae LAS OO... .... on cnnnccencen frantmadh dhbde denoted OE ie stase 
Indiana Pipe Line Co-_.--. 
Magnolia Pipe Line Co 
National Transit Co_........ binteh 
New York Transit Co.........-..- 7 
Northern Pipe Line Co..._...-..--.--- 
Oklahoma Pipe Line Co-___--- 

Pan American Pipe Line Co 
Phillips Pipe Line Co 
DE Te OG iin ice pnecitin dpe nteonnducatdebliigbecdes ostrenennedn 
Shell Pipe Line Corp. --._- 
SR Re Es ian ok Th dab Aediidiinwod bb wdeiudibsdtieiecshdentuns 
Southern Pipe Line Co. -- 

South West Pennsylvania Pipe Lines 
Standard Oil Company of Louisiana_- 
SeeRGie Pie Lie8 CO... nnsdiide ovostnblsedes JULIA be ddcneaneen 
Stanolind Pipe Line Co-_-.-..-..._-- 
UN Se Be OS cia cenid ta chson geen scitlacumseatiocdabeddanddtlies 
Sun — Line, Inc. -.-... 
Susque 1anna P ipe Line Co 


oe ow see cecccecncewcncsesenseseslonscogeescouce 


lexas-Empire Pipe Line Co. 
Texas-Empire Pipe Line C ompany of Texas 
Texas-New Mexico Pipe Line Co 
The Texas Pipe Line Co... 


The Texas Pipe Line Comps any of Oklahoma 


Tidal Pipe Line Co 





Tide-Water Pipe Co., L td. 
Toronto Pipe Line C Duo cnaceccacucduds  JcaKGQUUmlice. fi Hide. ok Bd 
Transit and Storage Co_.......--- sneeganseenseawetiennlnth ede Aint teh nce 
Tuscarora Oil Co., Ltd 


shown 
Reproduction 
summaries 
588-R priced brought 
and repro- forward by 
duction costs | trended cost 
summarized | figures for 
years not 
priced 
1949 1942 
LOGE cphecettndoctbctile 
1940 1942 
oteste 1942 
BOGE series ee SE 
1937 1941 
1937 1941 
Wi ‘SeietL.fuwdks 
1937 1941 
1937 1941 
WT Biases cces 
1937 1939 
1937 1942 
1937 3 1942 
1937 1941 
1937 1941 
(*) eT ers 
1937 1941 
1937 1941 
1937 1941 
1937 1942 
1937 1942 
1937 1939 
1937 1942 
1937 1942 
1987 1942 
ROP RW dc 
1937 1941 
la ecatat edie 1941 
1937 1942 
1937 1942 
WR +: bake SS dine 
Bion: < eaimatat aidtenaline 
Pan ee 
1937 1942 
IG ui. j Manette belted 
ME) tiliscatchdbedte 
1987 1942 
| et eee: wees 
1937 1942 
1937 1941 
BUS we!) ee et, 
1937 1942 
1937 1939 


1 Computations now being made for reproduction cost estimates as of Dec, 31, 1942. 


Mr. C. M. RosSEBRUGH, 
Post Office Drawer 2100, 

Houston, Tea. 

DeAR Mr. ROSEBRUGH : 


Mr. Bushnell transmitting your annual report. 
Thanking you for keeping me informed, I am, 
Sincerely yours, 


©. A. 


OcToBER 15, 1945. 


I acknowledge copy of your letter of October 12 to 


Youne, Secretary. 
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ReEPorT OF THE CENTRAL COMMITTEE ON PIPE LINE TRANSPORTATION, 25TH ANNUAL 
MEETING, AMERICAN PETROLEUM INSTITUTE, DIVISION OF PRODUCTION 


Stevens Hotel, Chicago, Ill., November 13, 1945; C. H. Kountz, chairman; 
C. A. Young, secretary 


The Central Committee on Pipe Line Transportation met in Chicago on 
November 13, 1945, in connection with the 25th annual meeting of the American 
Petroleum Institute with Mr. C. H. Kountz, chairman, presiding, and Mr, C. A. 
Young, secretary, acting as secretary of the meeting. The following members 
and guests attended: 


EB. L. Adams, General Petroleum Corporation of California, Los Angeles, Calif. 
P. R. Applegate, Buckeye Pipe Line Co., New York, N. Y. 
Charles Bunje, Jr., The Ohio Oil Co., Findlay, Ohio 
R. H. Crowe, Stanolind Pipe Line Co., Tulsa, Okla. 
A. M. Gee, The Ohio Oil Co., Findlay, Ohio 
C. H. Gompf, The Ohio Oil Co., Findlay, Ohio 
E. F. Guidinger, Phillips Petroleum Co., Bartlesville, Okla. 
William G. Heltzel, Stanolind Pipe Line Co., Tulsa, Okla. 
A. N. Horne, War Emergency Pipe Lines, Inc., Cincinnati, Ohio 
E. W. Jacobson, Gulf Research & Development Co., Pittsburgh, Pa. 
K. V. King, Standard Oil Company of California, San Francisco, Calif. 
J. L. Latimer, Magnolia Pipe Line Co., Dallas, Tex. 
D. H. Lewis, Shell Pipe Line Co., Houston, Tex. 
J. H. Peper, Buckeye Pipe Line Co., New York, N. Y. 
Frank E. Richardson, Kansas City, Mo. 
A. H. Riney, Phillips Petroleum Co., Bartlesville, Okla. 
C. M. Rosebrugh, Gulf Refining Co., Houston, Tex. 
L. F. Scherer, Texas Pipe Line Co., Houston, Tex. 
J. L. Shoemaker, Stanolind Pipe Line Co., Tulsa, Okla. 
W. A. Sinsheimer, Petroleum Advisers, Inc., New York, N. Y. 
S. S. Smith, Shell Oil Company of California, San Francisco, Calif. 
C. A. Swigart, Standard Oil Company of California, San Francisco, Calif. 
A. T. Towl, Southern Pipe Lines, Pittsburgh, Pa. 
The following non-members attended : 
Oscar A. Abbey, Standard Oil Co. (Indiana), Chicago, Ill. 
J. W. Boyd, Phillips Petroleum Co., Bartlesville, Okla. 
Geo. P. Bunn, Philipps Petroleum Co., Bartlesville, Okla. 
L. M. Clark, Trackson Co., Milwaukee, Wis. 
L. E. Dauer, Trackson Co., Milwaukee, Wis. 
H. E. Dischinger, Shell Oil Co., East Chicago, Ind. 
C. D, Faires, Shell Oil Co., New York, N. Y. 
H. K. Floyd, Buckeye Pipe Line Co., Lima, Ohio. 
M. E. Foster, Phillips Petroleum Co., Bartlesville, Okla. 
R. O. Garrett, Arkansas Fuel Oil Co., Shreveport, La. 
J. H. Hall, Shell Oil Co., Zionsville, Ind. 
R. T. Henderson, Standard Oil Company of Ohio, Cleveland, Ohio 
H. P. Ingersoll, Shell Oil Co., East Chicago, Ind. 
LD. D. Irwin, Pure Transportation Co., Chicago, Ill. 
W. E. Jennings, Buckeye Pipe Line Co., New York, N. Y. 
Loren F.. Kahle, Interstate Oil Pipe Line Co., Tulsa, Okla. 
Thos. E. P. Kelly, Industrial Engineering Co., Bartlesville, Okla. 
John Klinger, Pipe Line News, Bayonne, N. J. 
Oliver C. Klinger, Pipe Line News, Bayonne, N. J. 
O. Q. Lomax, Humble Oil & Refining Co., Houston, Tex. 
W. M. Luthy, Central Pipe Line Co., Cleveland, Ohio 
O. F. Moore, the Ohio Oil Co., Findlay, Ohio 
H. H. Morgan, Robert W. Hunt Co., Chicago, Ill. 
Harry Nelson, Empire Pipe Line Co., Bartlesville, Okla. 
H. Stanley Nobman, the Oil & Gas Journal, Tulsa, Okla. 
S. D. Osborne, National Transit Co., Oil City, Pa. 
Howard Pape, W-K-M Co., Houston, Tex. 
Harry K. Phipps, Socony-Vacuum Oil Co., Inc., Wichita, Kans. 
R. F. Pielsticker, Skelly Oil Co., Tulsa, Okla. 
Norris Plank, Shell Oil Co., East Chicago, Ind. 
W. H. Savage, Robert W. Hunt Co., Chicago, Ill. 
Gordon H. Scott, Industrial Engineering Co., Houston, Tex. 
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G. L. Shanks, Pure Transportation Co., Chicago, Ill. 
Elton Sterrett, National Association of Corrosion Engineers, Houston, Tex. 
W. A. Stiles, Trackson Co., Milwaukee, Wis. 
¥. H. Warren, the Ohio Oil Co., Findlay, Ohio 
The following matters were discussed : 


1. Committee on Valuation of Pipe Lines (D. S. Bushnell, chairman) 

In the absence of Mr. Bushnell, Mr. C. M. Rosebrugh made the following 
report: 

The Engineers-Accountants Valuation Subcommittee (C. M. Rosebrugh, chair- 
man) has been extremely active in cooperating with the ICC Bureau of Valua- 
tion in carrying on its cooperative work in establishing and maintaining guide 
prices on the valuation of pipelines. 

Since the last report at the annual meeting of the institute in November, 1943, 
agreement has been reached on guide prices for all accounts except buildings 
for the years 1940, 1941, and 1942. The resulting minutes and cost data for these 
years have been distributed to the carriers affected. 

A divisor sheet was worked up by the ICC Bureau of Valuation Engineers 
and used by them for converting 588—-R annual report dollars to a 1934-period 
price basis for their short method of bringing valuations down to date. This 
divisor sheet based on analysis of yearly guide prices affecting each primary 
account gives an index to the general price trend based on 1934 as 100. 

During 1944 the subcommittee was instructed to consider a method of arriving 
at valuation which would closely approximate what the ICC would arrive at if 
it were to revalue the lines as of the same date. A recommended method was 
outlined which was considered adequate and distributed. 

In June 1944, Mr. Hood, head ICC valuation engineer, submitted a statement 
bringing pipeline valuations up-to-date for the various carriers, showing the 
dates of valuation for each. In order to carry these valuations forward to 1942, 
due to a shortage of assistants in Mr. Hood’s office, the carriers agreed to furnish 
assistants until such time as the increase of appropriations might enable the 
Bureau of Valuation to replenish its personnel. Four representatives were fur- 
nished at that time. With this help a conference was held with the ICC Bureau 
of Valuation Engineers in Washington in October 1944. As a result of that 
conference, the agreed upon ICC annual guide prices for 1943 were distributed 
to the carriers in 1945. 

On the annual guide prices for 1944 the carriers furnish three additional men 
to assist the Valuation Bureau in Washington in collating the cost data for sub- 
mission to the conference in Washington. This work has been completed and 
as soon as the data has been received and sent to the committee members for 
preliminary study, a conference in Washington will be called and a distribution 
for the guide-price data for 1944 will be made. It is hoped this will be not later 
than the end of 1945. 

On motion this report was approved. 


2. Conference Subcommittee on Accounting Regulations (F. B. Dow, chairman) 

Mr. C. H. Gompf, vice chairman of the committee, presented the following 
report: 

During the years 1944 and 1945 the Bureau of Accounts of the Interstate Com- 
merce Commission presented two cases which were processed by members of the 
Conference Subcommittee on Pipe Line Accounting Regulations, as follows: 

February 14, 1944: 

Query: Whether “Use” taxes assessed on materials should be charged to ac- 
count 412. “Pipeline taxes,” regardless of the use made of the materials to which 
they apply or if they should be included in the accounts chargeable with the 
materials on which they are assessed. 

Answer: The Interstate Commerce Commission issued Accounting Case P-1 
providing that the taxes in question are to be included in the cost of the material 
and supplies and that when not readily thus assignable they may be charged to 
“Material store expenses.” 

May 18, 1944: 

Query: Should taxes on leased property be charged to account 412, “Pipeline 
taxes,” by the lessor or by the lessee? Note A of account 5038, 553, “Rent 
revenues,” provides that the lessor shall charge account 412 whereas the first 
sentence of note A of account 412 provides that taxes assumed by the lessee on 
property the rent from which is includible in account 503, 553, shall be charged 
to account 412 by the lessee. 
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Answer: Such taxes should be charged to account 412 by the lessor. Note 
A was added to account 508, 553 by the Commission’s order of November 27, 
1942, and appropriate modification of note A of account 412 should have been 
made at that time. This will be remedied when the next order modifying the 
“Uniform System of Accounts for Pipelines” is issued. 

No other matters were brought before the conference subcommittee for 
consideration. 

On motion this report was approved. 


8. Topical committee on pipeline technology (H. H. Anderson, chairman) 

Mr. Anderson presented the following report, which was acted upon in sec- 
tions. The action of the central committee is given directly following the sec- 
tions affected. 

The Topical Committee on Pipeline Technology met at Chicago on November 
13, 1945. The meeting was well attended by engineers and others of the pipeline 
industry, including pipeline meter manufacturers. 

The first item of business was a resolution thanking Mr. Walter Rogers, of 
the Gulf in Houston, for his many years of valiant service as chairman of the 
committee, which post he resigned due to the necessity of his spending part of 
his time abroad and also his feeling that the chairmanship should be rotated for 
the good of the work. 

The new chairman, Mr. H. H. Anderson, reviewed the more recent good work 
of the committee and expressed the hope that with the return of peace it can 
energetically resume and appropriately expand its program for the general bene- 
fit of the pipeline branch of industry which has perhaps witnessed a less spec- 
tacular advance in methods and procedures than has the production and refining 
branches. 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., October 9, 1947. 
Mr. JAMES BP. Moss, 
Washington, D.C. 


Dear Jim: For your records I enclose a eopy of letter which I addressed to 
Mr. Stevens, Director of the Bureau of Transport Economics and Statistics, 
Interstate Commerce Commission, at the time of our conference on October 8. 

You will be pleased to know that Mr. Vallandingham, who is in immediate 
charge of this matter for the Bureau, has agreed to make recommendations to 
Chairman Aitchison completely in accordance with the views expressed by our 
committee. 

Sincerely yours, 
Fayette B. Dow. 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., October 3, 1947. 
Mr. W. H. S. STEVENs, 
Director, Bureau of Transport Economics and Statistics, 
Interstate Commerce Commission, Washington, D. CO. 

Deak Mr. Stevens: Further referring to your letter of August 11, 1947, in 
which you submitted for consideration and comments by the accounting officers 
of pipeline companies, a list of proposed changes for incorporation in annual 
report form P for the year 1947, these proposed changes have been submitted to 
the members of the Subcommittee on Accounting Regulations of the American 
Petroleum Institute, 

I am instructed to advise you, as to the views of the committee, as follows: 

1. There are no objections to items 4, 5, and 6. 

2. The committee believes that item 1 should be eliminated inasmuch as (a) 
it is physically impossible to compile this data by March 31, and (b) the data 
asked for is filed each year with the Bureau of Valuation of the Interstate Com- 
merce Commission subsequent to March 31 on form 588—-R, reported under supple- 
ment No. 8, second revised issue of valuation order No. 3. 

The committee feels that it is improper to include estimated figures in form P. 
Certain actual figures, with respect to investment in properties leased from non- 
carriers, are unobtainable. 

There are a number of factors which make it physically impossible to compile 
the requested data by March 31 of each year, and, inasmuch as this subject 
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involves substantial difficulties in proper accounting for pipelines, the committee 
feels that it should be discussed orally at the Bureau of Transport Economics 
and Statistics. Consequently, a subcommittee was appointed to explain the situ- 
ation to the Bureau, consisting of the following: 

C. H. Gompf, Ohio Oil pipeline department 

George D. Beard, Texas Pipeline Co. 

Ralph R. Clagett, Pure Transportation Co. 

R. BD. Haigler, Humble Pipe Line Co. 

J. L. Shoemaker, Stanolind Pipe Line Co. 

The committee wishes me to say that it appreciates the cooperation shown by 
the Bureau of Transport Economics and Statistics, in this and other instances, in 
seeking the consideration and comments upon proposed changes in accounting 
regulations prior to their adoption. 

Sincerely yours, 
FAYETTE B. Dow. 





INTERSTATE COMMERCE COMMISSION, 
BuREAU OF TRANSPORT ECONOMICS AND STATISTICS, 
Washington, October 9, 1947. 
Mr. Fayette B. Dow, 
American Petroleum Institute, Washington, D. C. 


Dear Str: With respect to your letter of October 3, 1947, and conference held 
with Mr. Vallandingham on the same date, it is noted that there are no objections 
to the proposed changes for incorporation in annual report form P for the year 
1947, submitted with my letter of August 3, except for item 1. 

Having considered the objections to item 1 as presented by the committee at 
the conference, it has been decided to omit proposed Schedule 211—-N: Investment 
in Pipeline Property Used in Transportation Service from the form P for the 
year 1947. 

We wish to thank you and the committee for the fine cooperation in this and 
other matters. 

Very truly yours, 
W. H. 8S. Stevens, Director. 
By AVV. 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., October 10, 1947. 
Mr. W. H. 8S. STEVENS, 
Director, Bureau of Transport Hconomics and Statistics, 
Interstate Commerce Commission, Washington, D. C. 
(Attention of Mr. Vallandingham.) 


Dear Mr. Stevens: I acknowledge with thanks your letter of October 9, copy 
of which I have sent to all the members of my committee, and I assure you that 
they will be greatly gratified when they read it. 

We wish to thank Mr. Vallandingham for the conference held on the 3d and 
the very careful consideration which he gave to the facts as they were explained 
to him by the committee. 

Sincerely yours, 
FAYETTE B. Dow. 


AMERICAN PETROLEUM INSTITUTE,, 
Washington, D. C., October 11, 1947. 


To the Members of the Conference Subcommittee on Pipe Line Accounting 
Regulations. 


GENTLEMEN : On October 3, some of the members of our committee met at this 
office for discussion of the proposals contained in Director Stevens’ letter of 
August 3. 

It seemed wise to put our views in writing, and this was done in the form of a 
letter dated October 3, copy of which is enclosed for your information and files. 

That letter was presented by our group to Mr. Vallandingham, who has charge 
of these matters for the Bureau of Transport Economics and Statistics under 
Director Stevens. We had a very satisfactory conference, and I am gratified 
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to be able to advise you that the views of our committee have been accepted, as 
indicated by a letter dated October 9 from Director Stevens, copy of which is also 
enclosed, together with copy of my acknowledgment. Not only that, but Mr. 
Vallandingham has agreed to use his good offices with the Bureau of Valuation in 
shortening and simplifying some of the valuation returns which must be made. 

In the course of the conference, it became apparent that Mr. Vallandingham 
had a thorough grasp of the difficulties involved, and he approached the subject 
in a most cooperative manner. At the conclusion of the conference, he said he 
would make a recommendation in accordance with our views to Chairman 
Aitchison, of the Interstate Commerce Commission, who had final authority. 
You will be pleased to note that Director Stevens has expressed his appreciation, 
also, of the cooperation which our committee has shown the Commission “in this 
and other matters.” 

Sincerely yours, 
FAYETTE B. Dow. 





Houston, Tex., June 11, 1948. 
Subject: Proposed ICC Valuation Order 28. 
Mr. D. 8. BUSHNELL, 
New York, N.Y. 

Dear Mr. BUSHNELL: Your of the 28th ulto, in which you indicate your resig- 
nation as chairman of the Valuation Committee, is a source of regret tome. Your 
association in this work will be greatly missed. 

Replying further in reference to the above subject, I received a letter from 
Director Douglass, together with a copy of the proposed order, outlining in some 
detail the provisions required. 

A few members of my Valuation Subcommittee and I met in Washington and 
held a conference with Director Douglass on the 8th and §th instant, for the 
purpose of studying this proposed order and to help, as far as consistently 
possible, to clarify, simplify, and eliminate reporting details in the interest of 
helping the work of the reporting carriers. 

The purpose of this order is to have the individual carriers do the work of 
bringing to date the quantities and original cost on one master form of all their 
properties covered by the basic valuation orders 26 and 27, adjusted by the 
subsequent additions and retirements shown on BV forms 588-R. 

With the filing of this data, the Commission will price out all quantities at a 
new period price level and a new final valuation made. 

It is proposed that the new final valuations be made as of December 31, 1947, 
and a new 1947 period price level to replace the basic 1934 period price level will 
be established at our regular yearly price conference this fall. 

As soon as suggested revisions in the original proposed text of the order is 
made, copies will be forwarded to me for distribution to the carriers on a tentative 
basis for study, shortly after which I intend to call a general meeting of my 
committee and carriers-by-pipeline representatives to review requirements and 
clarify any questions which may be raised for explanation. 

While this order will throw a considerable burden of work, principally of an 
accounting nature, on the individual carriers, nevertheless it will greatly facili- 
tate the work of the Bureau of Valuation in bringing forward a new final 
valuation of our properties in common-carrier service at a much earlier date 
than would otherwise be possible. 

Those pipelines which have not had a basic valuation will be served with ICC 
Orders 26 and 27 at the same time order 28 is issued. 

With kindest regards, I am, 

Sincerely yours, 
C. M. RosesrueH, 
Chairman, API Engineers-Accountants Valuation Subcommittee. 


JUNE 30 1948. 


Mr. JAMES J. CosGROVE, 
Continental Pipe Line Co., Ponca City, Okla. 


Dear Str: Thanks for yours of the 24th inst. 

There are no questions at the present time requiring a decision by your 
Valuation Committee. As you know, the Interstate Commerce Commission is 
about to promulgate valuation order No. 28 which, in reality, is a requirement 
to compile the data furnished them on the original valuations under orders 
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26 and 27 and the subsequent 588-R yearly reports covering additions and re- 
tirements under supplement No. 8, valuation order No. 3 revised. 

This order will cause a new valuation as of December 31, 1947, based on a 
new period price level to be agreed upon by my committee at our yearly price 
conference in Washington this fall. It is my understanding and that of Director 
Douglass that upon the completion of this order the Commission will give a 
new final value as of the aforementioned valuation date. : 

Most of the work involved will fail upon the individual carriers and my com- 
mittee has already been in contact with the Bureau of Valuation Engineers and 
Accounting Section in order to help simplify as much as possible the work in- 
volved. 

It is my intention, as soon as I receive copies of the tentative draft, to send 
to the interested carriers for study and call a general meeting to study the order 
so the work can be gotten underway as soon as possible after the final order 
is issued by the Commission. 

It is my understanding that those companies which have not as yet received 
any valuation will be served with orders 26, 27, and 28 simultaneously. There 
are some 10 companies involved, with a total aggregated pipeline mileage under 
3,000, most of which is covered by the Plantation Pipe Line and the Southeastern 
Pipe Line, who have affiliates familiar with valuation procedure and, therefore, 
there should be little difficulty in interpreting and fulfilling the orders involved. 

Yours very truly, 
C. M. Rosesruen, 
Chairman, API Engineers-Accountants Valuation Subcommittee. 





Houston, Tex., November 2, 1948. 
Mr. J. J. CosGRove, 
Continental Oil Co., Ponca City, Okla. 


Deak Mr. CosGrove: The attached report of our subcommittee meeting at St. 
Louis, October 27, covers the subject of recommended use of survivor curve 
methods of depreciation as now used by the Bureau of Valuation Engineers on 
railroad work. 

It is recommended by Director Douglass but ‘will not be crammed down 
our throat.” 

The survivor curves are based on the history of actual property retirements 
and in the case of carrier by pipeline property would be based on what data 
is now available from the carriers supplemented by railroad experience of ac- 
counts of a similar nature. 

The present method is straight-line depreciation based on agreed upon service 
life with a freeze point of value when 25 condition percent has been reached. 

The survivor curve is not a straight line. It flattens out as the age of prop- 
erty increases and has the effect of automatically extending the life of property 
beyond its estimated average age so that a value of 25 condition percent is not 
reached until the estimated service life has been exceeded. It will particularly 
benefit those companies which have considerable property the age of which has 
now been reached where the ICC value is fixed at 25 percent condition plus 
salvage value (present method). 

The particular point made by Director Douglass was the help this method 
would be to the Bureau, in bringing valuations down to date and furnishing 
the carriers each year the elements of value which can be used in making the 
yearly estimate of value filed with the D. J. 

I am informed that this information would be available to all carriers at the 
beginning of the fourth quarter of the succeeding year, of the year for ‘which 
the report is due. 

In the 1934 basic valuation, agreement was reached for a junk value on pipe 
equivalent to about 4 percent. The Bureau proposes to use this for pipe used 
in second cycle (secondhand). For pipe, however, which would be depreciated 
from new to secondhand, a suggested value of 25 percent for recoverable salvage 
Was made by the Bureau. Judging from what information we have on retire- 
ments of this kind to date, this value may not be far off. We as a committee, 
however, are reluctant to make any agreement on this, fearing its effects on 
depreciation rates and Federal tax. 

This raises some questions of policy and I would like to discuss the situation 
with you and your steering committee. 
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IT will be in Chicago beginning Monday, the 8th, registered at the Palmer 
House and will be available any time to suit your convenience except during the 
Monday morning session of the Central Committee on Pipe Line Transportation. 

Yours very truly, 
C. M. RosesrueH, 
Chairman, API Engineers-Accountants Valuation Subcommittee. 


Report OF THE CENTRAL COMMITTEE ON Prpe LINE TRANSPORTATION 


By Clark H. Kountz, Chairman 


The Central Committee on Pipe Line Transportation, C. H. Kountz, chair- 
man, met in the Red Lacquer Room of the Palmer House, Chicago, IIL, on 
Monday morning, November 8, 1948, to receive reports from its various sub- 
committees which have been quite active during the past year. 

Messrs. Fayette B. Dow, chairman, and Carl H. Gompf, vice chairman, re- 
ported as to the activiites of the Conference Subcommitee on Pipe Line Ac- 
counting Regulations, which committee has been in close touch with the Ac- 
eounting Section of the Interstate Commerce Commission, conferring at numerous 
times on changes and additions to the accounting regulations and practices 
prescribed by the Commission to cover pipelines and our committee has recently 
had published a new manual covering such regulations. 


is chairman, had no meetings during the year, its Subcommittee of Engineers, 
and Accountants, wth Mr. C. M. Rosebrugh as chairman, was very active and 
conferred frequently with the Engineering and Accounting Sections of the Inter- 
state Commerce Commission relative to the revived activity on the part of the 
Commission in bringing pipeline valuations up to date, and the issuing of order 28 
for the purpose of establishing new final values as of December 31, 1947, and a 
full report of such activities was submitted by Mr. Rosebrugh. 

Mr. H. H. Anderson, chairman of the Committee on Pipe Line Technology, 
reported fully on the activities of that technical committee and its various 
subcommittees on External] Corrosion Mitigation, Products Pipe Line Technology, 
Joint ASME-—AP Volumeter Research, Internal Corrosion of Crude Oil Pipe Lines 
and Tanks, and Lease Tank Practices, which committees had an all-day meet- 
ing here in Chicago on November 7, 1948, and upon the conclusion of the business 
session of the Central Committee on Pipe Line Transportation on November 
8 held a pipeline symposium with eight very interesting papers on pipeline 
technical problems. 

All of the reports of the subcommittee chairmen were accepted and filed 
with Mr. James E. Moss, Secretary of the Central Committee, and I request 
that the same be made a part of this report. 

After the reading and acceptance of such reports, the announcement of 
the retirement of the chairman and the appointment of Mr. J. H. Peper, presi- 
dent of the Buckeye Pipe Line Co., as his successor, effective January 1, 1949, 
was made, and the committee then adjourned subject to the call of the new 
chairman. 

Members of this committee and the Central Committee on Pipe Line Trans- 
portation who are interested in API Code 25 on Measuring, Sampling, and Test- 
ing of Crude Oil and in the recommendaiton for the transfer of this code work 
from the Division of Production to the Division of Transportation will be also 
interested to learn that the recommendation was reconsidered at a meeting of the 
Code Committee held November 7, 1948, when those present voted unanimously 
in favor of the establishment of a nondivisional committee to continue the work 
on code 25. 

Respectfully submitted. 

C. H. Kountz, Chairman. 


Report OF ENGINEERS-ACCOUNTANTS VALUATION SUBCOMMITTEE TO COMMITTEE 
ON VALUATION OF PrPgr LINES OF THE CENTRAL COMMITTEE ON PrIrPe LINE TRANs- 
PORTATION ANNUAL MEETING orf API, Curcaco, NOVEMBER 8, 1948 


This committee has been quite active this year. In addition to conferences 
with the ICC Bureau of Valuation in Washington on guide prices for 1947, 
several meetings and conferences have been held in conjunction with ICC Valua- 
tion Order No. 28. 
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For 1947 guide prices 

The cost data was collated by the ICC Bureau of Valuation Engineers with 
the help of five men furnished by various carriers. This information, together 
with Bureau of Valuation recommendations, were received early in September 
and in the interest of expediting our study and agreement, a preconference meet- 
ing was held in Washington, D. C., on September 12 and 13, following which 
conferences with the ICC Bureau of Valuation Engineers were held on 14 and 
15, at which agreements on the guide prices were reached. 

At the request of Mr. Hood, head ICC valuation engineer, 3 committee mem- 
bers remained 2 days to assist in compiling the 1947 guide prices for distribu- 
tion. 

These were received and distributed to all carriers by pipeline October 7, 
last. 


Valuation order 28 


In August of last year Director Douglass sent me a tentative draft of a proposed 
valuation order 28 for study by members of this committee and for any sug- 
gestions we might care to make. Some suggestions as to simplifying the order 
were made but generally it was approved. 

Nothing further transpired, until May of this year when a communication 
from Director Douglass indicating that the proposed order was being designed 
to cause the carriers to work up all the necessary data on suitable forms, which 
in effect would be summary sheets covering quantities and original costs to 
valuation data, in such a manner that the work of the ICC Bureau of Valuation 
would be reduced to pricing, and trending values to the new 1947 period price 
level and calculation of reproduction cost new less depreciation, and the other 
elements of value in the least amount of time. 

At the request of Director Douglass, a few members of this committee met 
with the bureau in Washington on June 8 and 9 to discuss the proposed order 
as revised. 

We found that the Bureau’s engineers and accountants had reduced the re- 
porting of quantities and original costs by the carriers to one master form 590 
with a supplement 591. Simplification of writing up the returns by making 
references to the basic engineering report, where few changes had occurred 
since original valuation date, was authorized. 

Director Douglass stated at this meeting : 

1. That the sole purpose of this proposed order was to bring all present valua- 
tions down to date so that new final valuations based on a new period price level 
could be issued by the Commission. 

2. The new valuation date would be December 31, 1947. 

3. A new period price level would be worked out for agreement at our price 
conference to be held later in the year. 

4, That those carriers who had not previously received a basic valuation 
would be served with orders 26, 27, and 28 simultaneously. 

5. That tentative and final valuation reports will be issued by the Commission 
both for companies having basic valuations and those not previously valued. 

6. That each carrier will be given adequate opportunity to review its tentative 
valuation report with the Valuation Bureau and by over the table conferences 
cause to have made any corrections or adjustments which appear reasonable, 
before the final valuation report is issued. 

In the interest of clarifying questions as to the making of proper returns on 
forms 590 and 591, it was suggested and-accepted that 2 or 3 of the carriers 
make up a complete return on one of their valuation sections and submit it for 
approval by the ICC Burean of Valuation Engineers and that one be selected 
which could be mimeographed and used as a general guide for each carrier. 
Three companies made returns as suggested and Stanolind Pipe Line Co’s. valua- 
tion section was approved and copies produced for distribution. 

It was also suggested at this meeting that your chairman get bids from several 
printing concerns for furnishing the carriers the necessary forms at the least cost. 

At a general meeting in St. Louis August 25 and 26, at which 79 carrier repre- 
sentatives were present, details of the order were discussed and explained, and 
copies of the valuation section return made by Stanolind as a guide distributed. 

A census for the total forms required was taken and your chairman made 
arrangements with the Con P. Curran Printing Co., of St. Louis, as the lowest of 
three bidders previously contacted, to make up the forms, to receive approval of 
proofs direct from the Bureau of Valuation and proceed to fill the carriers’ 
requirements; each carrier to place its order and be billed direct. 
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In the meantime, Director Douglass informed us of the Commission’s approval 
of the draft of the order on July 8 and that as soon as possible service of the 
order would begin. 

As of date some 62 carriers by pipeline have been served with order 28. In 
addition 10 companies comprising some 2,500 miles of pipeline, not previously 
valued, were served with orders 26, 27, and 28. ; 

Forms have been received and the work of making up returns is now under way. 


1947 period price level 

At our 1947 guide price confernce with the Bureau of Valuation engineers in 
September, agreement was reached on period price to be used in determining the 
cost of reproduction cost now for order 28 returns. 

This was arrived at by a study of the yearly price trends over several years 
back and projected as far into the future as possible. From a study of available 
1948 costs to date, it looked like 1948 and 1949 would still be on the upgrade from 
1947, and period price levels were agreed to that will lie somewhere between 1946 
and 1947 spot prices, indicating an index of about 162 as against 1934 equals 100. 

Mr. Hood, head valuation engineer, indicated that some adjustments will be 
made in guide service lives, subject to agreements between the Bureau of Valua- 
tion and the individual carriers. 

A recommendation was made by the Bureau's engineers that a life of 40 years 
be used as a guide for trunklines, which was not generally agreed to. 

In order to accelerate the work of the Bureau in processing the returns when 
they come in, three men were furnished by the carriers to assist the Bureau's 
engineers in the work of preparing a pricing and trend factor list for the purpose 
of adjusting costs to the new 1947 period price level. This is now complete. 

It is the desire of the Bureau of Valuation to get final valuations to the carriers 
as promptly as possible. 

The work of compiling the necessary inventory and original cost data is being 
done by each individual carrier in making its returns to the order so that the 
Bureau of Valuation’s work will be reduced to pricing at the new period price 
level and arriving at the basic elements of value required by the Commission 
for assignment of a new final value. 

As most of vou know, the Bureau of Valuation for some time past has been 
short of personnel and no pipeline valuation work was possible for them for the 
last several years except to maintain yearly guide prices. It has been necessary 
therefore for the carriers to furnish as much assistance as possible. This your 
subcommittee has tried to do. While the work of making returns to order 28 
has now been well started, it is not possible at this time to estimate when we may 
expect final valuation returns. 

©. M. Rosesruen, 
Chairman, API Engineers-Accounts Valuation Subcommittee, 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., November 16, 1951. 
Mr. J. J. COSGROVE, 
Chairman, Committee on Valuation of Pipelines, 
Continental Oil Co., Ponca City, Okla. 


Dear Jrm: You will recall my talk with you at Chicago in connection with the 
possibility of a simplified and shortened procedure for pipeline valuation. At 
my suggestion, Chairman Shoemaker of our engineers-accountants subcommittee 
came to Washington for a discussion of this subject with Mr. Douglas and Mr. 
Shields. 

It developed in these discussions that some action by division II of the Inter- 
state Commerce Commission would be necessary to explore and carry out the sug- 
gestions for a shortened procedure. Under these circumstances, Mr. Shoemaker 
and I had a conference yesterday with Commissioner Aitchison of division I 
of the Commission. The Commissioner suggested that I write a letter stating 
in substance what I had said to him in this conference. 

Attached hereto is a copy of a letter which has been addressed and delivered 
to him accordingly. 

Sincerely yours, 
FAYETTE B. Dow. 
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AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., November 15, 1951. 
Hon. CLybDE B. AITCHISON, 
Interstate Commerce Commission, 
Washington, D.C. 


DEAR Mr. COMMISSIONER: I am writing this brief letter to place before you 
the suggestion with reference to pipeline valuation which Mr. Shoemaker and I 
made in conference with you today. 

As you will recall, I have been a member of a small legal advisory committee 
of which the engineering-accounting subcommittee, now under the chairmanship 
of Mr. Shoemaker, has been working with the commission in connection with 
pipeline valuation for a considerable number of years. 

The work of pipeline valuation has now proceeded to a point where we feel 
that it can be expedited through simplification with proper protection of the 
public interest and the pipeline companies. All pipeline companies reporting to 
the Interstate Commerce Commission have received final valuation orders down 
to December 31, 1947, except for 6 companies whose valuations are in various 
stages of completion, and for 9 other companies which will be valued as of 
December 31, 1950. 

In view of the large amount of detail work which was involved in bringing 
valuations as of December 19384 down to December 1947, and the fact that 1947 
valuation is so recent, we feel that valuations can be made under a somewhat 
simplified procedure for all companies for the years 1947-50, and for each year 
thereafter. 

In my discussion of this subject with you today I did not undertake to sug- 
gest the shortened or simplified procedures, but am writing this letter to request 
the Commission to make inquiry of its Bureau of Valuation with respect to the 
feasibility of simplified methods, and if it is found that such methods are 
feasible then to direct the Bureau of Valuation to issue tentative valuations 
upon the procedure that may be decided upon. 

You are, of course, familiar with the special importance to the pipeline com- 
panies of having a latest final valuation for each year. 

Sincerely yours, 
FAYETTE B. Dow. 


Tusa, OKLA., March 3, 1953. 
To All Carriers by Pipeline: 

Four members of your committee met with the Acting Director of the Bureau 
of Valuation to discuss the progress in bringing valuations down to date 
annually. 

It was agreed that the 1947 basic valuation and annual valuations through 
the year 1950 should be available for all carriers by June 30, 1953, The Engi- 
neering Section is expected to meet this program with its present staff, and will 
call in individual carriers whenever necessary to review and agree upon cost 
of reproduction new and cost less depreciation. Carriers pricing their own re- 
ports have greatly facilitated the work of the Engineering Section, and as ex- 
perience is gained by the carriers, few exceptions are expected on further 
reports. 

The Accounting Section is responsible for preparation of accounting and tenta- 
tive valuation reports, including making stencils. They will have to prepare 41 
tentative valuations per month for the next 4 months to meet our objective. 
This work program is estimated to require four additional valuation. account- 
ants, and it is proposed that industry accountants be assigned to aid this sec- 
tion under the direction and supervision of the Bureau.. Experienced men 
should quickly become proficient, and by a system of rotation the burden on any 
individual carrier should not exceed 3 or 4 weeks. I will check with committee 
members for men as the need arises. 

Typing of the reports cannot be completed by the help available within the 
Bureau, and it is proposed to do this on a contract basis. Each company will 
be advised when its report is to be completed, and the typing will be billed to 
that company. The cost is estimated to be in the range of $15 to:$20, depend- 
ing on the number of pages in the report. The work will be under the super- 
vision of the Bureau. 

While we are hopeful that many 1951 tentative valuations can be issued by 
June 30, we' think it advisable to concentrate on bringing values through 1950 
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for all carriers. Your cooperation will certainly help the Bureau to get the 
annual valuations to a current basis thereafter. 
J. L. SHOEMAKER, 
Chairman, Engineers-Accountants Valuation Subcommittee. 


Tusa, OKLA., April 2, 1953. 
Mr. JoHN HANSBURY, 
Acting Director, Bureau of Valuation, 
Interstate Commerce Commission, Washington, D. C. 

DEAR Mr. HANSBURY: We have completed our schedule for carrier representa- 
tives to assist your Accounting Section in bringing valuations down to date, as 
follows: 

March 1 to March 28: Service and Shell 

March 15 to April 11: Gulf and Magnolia 
March 22 to April 18: Humble and Interstate 
April 5 to May 2: Ohio and Sinclair 

April 12 to May 9: Salt Lake and Utah 

April 26 to May 17: Pure and Texas 

May 10 to June 6: Plantation and Sun 

May 17 to June 13: Continental and Portland 
May 31 to June 27: Atlantic and Phillips 

June 7 to June 30: Great Lakes and Mid-Valley 

The carrier representatives will report to you for assignment duties on the 
dates shown above. A list of carrier officers is attached so that you can cor- 
respond directly with them. 

Some other carriers have indicated the desire to send a representative, and 
I assume that this will be agreeable to you. However, if it should cause over- 
crowding or too much inconvenience, do not hesitate to let me know. 

I am pleased to hear you say that the program is progressing according to 
schedule and that our efforts are working out to our mutual advantage. 

Yours very truly, 
J. L. SHOEMAKER. 


Atlantic Pipe Line Co., W. F. Daniels, 260 South Broad Street, Philadelphia, Pa. 

Continental Pipe Line Co., E. H. Loosley, Ponca City, Okla. 

Great Lakes Pipe Line Co., R. A. Kroenert, Drawer 2239, Kansas City, Mo. 

Gulf Refining Co., W. T. Grummer, box 1166, Pittsburgh, Pa. 

Humble Pipe Line Co., 8. G. Loy, Drawer 2220, Houston, Tex. 

Interstate Oil Pipe Line Co., J. W. Cason, Box 1107, Shreveport, La. 

Magnolia Pipe Line Co., Fred Pennington, Box 900, Dallas, Tex. 

Mid-Valley Pipe Line Co., C. R. Perkins. Bramlett Building, Longview, Tex. 

Ohio Oil Co., R. P. Shuck, Box 120, Findlay. Ohio. 

Phillips Petroleum Co., R. E. Parr, Bartlesville, Okla. 

Plantation Pipe Line Co., W. K. Borland, Box 1748, Atlanta, Ga. 

Portland Pipe Line Corp., Karl D. Emerson, 335 Forest Avenue, Portland, Maine. 

Pure Oil Transportation Co., R. R. Clagett, 35 East Wacker Drive, Chicago, Il. 

Salt Lake Pipe Line Co., R. W. Johnson, Box 117, Salt Lake City, Utah. 

Shell Pipe Line Corp., Fred Lee, Shell Building, Houston, Tex. 

Sinclair Refining Co., H. J. Amend, Independence, Kans. 

Standard Oil Co. (New Jersey), Homer Eagles, 30 Rockefeller Plaza, New York, 
en 

Sun Pipe Line Co., W. F. Yorty, 1608 Walnut Street, Philadelphia, Pa. 

Texas Pipe Line Co., G. D. Beard, Box 2332, Houston, Tex. 

Utah Oil Refining Co., W. L. Olsen, Utah Oil Building, Salt Lake City, Utah. 


AMERICAN PETROLEUM INSTITUTE REPORT TO THE CENTRAL COMMITTEE ON PIPE- 
LINE TRANSPORTATION COMMITTEE ON VALUATION OF PIPELINES AND ENGINEERS- 
ACCOUNTANTS VALUATION SUBCOMMITTEE—ANNUAL MEETING HELD IN CHICAGO, 
NOvEMBER 10, 1953 


The Bngineers-Accountants Valuation Subcommittee met with the Bureau of 
Valuation on May 26 of this year. Agreements were made on the annual and 
period prices for the year 1952. The price indexes were mailed to the carriers 
June 4, 1953, but this does not give adequate time to complete the pricing 
of their annual B. V. Form 588, to be filed by June 30. We have recommended, 
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and the Bureau approves, changing cost data reporting from a calendar year 
basis to a fiscal year ending November 30 each year. This change is suggested 
to permit holding the price meeting the first week in April, and the information 
would be available so that the carriers would have about 10 weeks in which to 
complete their pricing. 

The workload in the Bureau’s Accounting Section in bringing tentative valua- 
tions down to date for the years 1948-51 required assistance from the carriers, 
and 20 companies furnished an experienced engineer or accountant from March 
through June. The Director advises that the Bureau is now on a current basis, 
and a number of 1952 tentative valuations should be completed before the end 
of the year. 

The Bureau of Valuation has proposed an industrywide schedule of guide 
service lives and salvage values. Our committee met in Houston on January 29, 
1953, to discuss this proposal. The committee was opposed to such an agreement 
because it does not give due recognition to several important factors that may 
properly affect the economic life of individual carrier’s property for valuation 
and depreciation accounting. The Bureau has recently asked us to review their 
proposal which they say will be made effective on 1953 valuation reports. 

The Bureau has asked for suggestions to consolidate or simplify the elements 
of value which must be maintained for computing cost of reproduction new and 
cost of reproduction new less depreciation. The shortened procedure will be 
applied to valuations for 1953 and subsequent years. This proposal should not 
impair the acuracy of the valuation work, but it should eliminate enough detail 
to substantially reduce man-hours of workload for the Bureau’s staff. The com- 
mittee has been circularized and asked to send their suggestions by November 16. 


J. L. SHOEMAKER. 
NovEMBER 6, 1953. 


AMERICAN PETROLEUM INSTITUTE, DIVISION oF TRANSPORTATION 
MINUTES OF MEETING, CENTRAL COMMITTEE ON Pipe LINE TRANSPORTATION 


(Palmer House, Chicago, Ill., 9 a. m., November 10, 1953) 


Members present: 


Chairman: R. B. McLaughlin 
Vice chairmen: L. F. Kahle, R. K. Paine 
Secretary : James B. Ross 


H. H. Anderson J. H. Peper 
Paul A. Best A. M. Stafford 
Fayette B. Dow G. H. Supple 
S. L. Jackson A. C. Wilkinson 
R. H. Lynch 

Others present: 
Charles Bailey Ralph R. Clagett Chas. Fitzgerald 
Hugh W. Baird Boyd T. Collier, Jr. John W. Flahie 
M. L, Barrett G. A. Connell B. H. Fortmann 
John A. Bauer C. N. Crowe Allen L. Garner 
R. H. Bentley C. E. Curry C. F. Gearhart, Jr. 
Geo. R. Benz Frank Cutting A. W. Gentry 
Walter E. Biery M. J. Dabnay J. E. B. Gibbons 
S. R. Blair E. 8. Davis Frank B. Gill 
W. K. Borland John W. deGroot D. C. Glass 
R. A. Brannon Geo. BE. Denny R. L. Graves 
C. M. Brecheisen J. W. Denson John Green 
Geo. F. Brigance L. A. Dokken David Gregg, Jr. 
R. G. Brown R. P. Dougherty S. A. Hallberg 
W. H. Bruyere Jack H. Dubs R. A. Hamill 
L. V. Burgess J.R. Ellis H. B. Haney 
Frank B. Burns J. F. Eppler L. K. Harris 
J. T. Butterfield F. R. Eshelman BE. M. Henderson 
BH. R. Carmody Geo, E. Evans Roy M. Henwood 
R. L. Carruthers C. D. Faires O. W. Heyden 
Fred A. Caratons K. T. Feldman T. B. Hickman 
C. T. Carter C. F. Firmin J. T. Higgins 


B. W. Chriatian H. B. Fisher H. M. Hill 
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Others present : 


F. L. Hoffmeister 
H. F. Hopp 

R. P. Hopson 

A. N. Horne 

W. G. Horstman 
Cc. W. Hubbell 
R. R. Hughes 

E. C. Hurd 
Ralph D. Jackson 
E. W. Jacobson 
H. A. Johns 

G. M. Johnson 
O. W. Johnson 
Geo. W. Johnston 
BP. L. Karraker 
C. W. Karstens 
C. C. Keane 

E. F. Ketterer 
G. H. Knitter 

W. F. Krick 

R. A. Kroenert 
F. C. Lantz 
Chas. 8. Larkey 
Ben D. Leuty 
Gray Linsley 
Frank V. Long 
B. H. Lord, Jr. 
W. R. Lund 

B. H. Mackenzie 
Frank B. Markle 
Glenn A. Marsh 
Geo. C. Martin 
Morgan Martin 
R. D. Martin 

R. W. Massing 


B. J. Mathewn 
Donald R. MacFarlane 
BE. FE. McLaughlin 
Jack McMahon 
E. 'C. Mishou 

O. C. Mudd 
Harry Nelson 

L. W. Nelson 
Millard K. Neptune 
A. H. Newberg 

J. B. Noble 

S. D. Osborne 
Michael A. O’Bannon 
Stafford Park 

L. M. Pass 

H. W. Pattison 
J.D. Peterson 
Harry K. Phipps 
W. R. Pickens 

J. L. Piland 

G. G. Poole 

A. W. Pratt 

M. W. Ramsey 

D. L. Rankin 

D. R. Rankin 

M. W. Robinson 
W. F. Rogers 

E. H. Rush 

W. R. Sanford 

J. F. Shaffer 

M. A. Schellhardt 
L. F. Scherer 
W.S. Schmidt 

R. E. Schmurstein 
R. K. Schulze 


R. T. Seott 

J. L. Seger 

F. M. Seibert 

M. H. Shanahan 
. L. Shannon 
red F. Shaw 

. Wesley Shaw 
. L. Shoemaker 
R. P. Shuek 

F. A. Slade 
J.B. Slider 

R. H. Smith 

R. BE. Speckmann 
T. L. Spear 
John Staley 
Elton Starrett 
John A. Storm 
R. C. Strong 

D. E. Sullivan 
J.J. Svoboda 

R. W. Terrell 

K. N. Thompson 
Otis J. Thompson 
H. B. Trafz 
J.B. Turner 
Ira C. Walker 
John C. Walker 
V. L. Wall 

F. H. Warren 

F. M. Watkins 
J.B. Wilson 

J. Ri Wilson, Jr. 
W. H. Woods 

Cc. R. Younts 


>= 


a 


I. OPENING OF MEETING 


Chairman R. B. McLaughlin opened the meeting at 9:15 a. m., welcoming the 
members and their guests and describing the pipeline symposium scheduled to 
start in the same room at 10; 45 a. m. 


II. EARLY HISTORY OF PIPELINE ACTIVITIES 


The chairman called on Fayette B. Dow, who gave an interesting history of 
the early work of the Pipe Line Steering Committee which functioned in the 
1920’s prior to the formation of the Central Committee on Pipe Line Transporta- 
tion, API, which was formed in 1932. Chairman McLaughlin explained the 
purpose of this early committee and the nature of its work. 


Ill. REPORTS. OF COMMITTEES 


The chairman called for reports of committees reporting to the Central Com- 
mittee and the following reports were presented : 


(a) Committee on pipeline accounting regulations, Fayette B. Dow, chairman; 
Ralph R. Claggett, vice chairman 

Mr. Dow gave a history of the work of his committee and an explanation of 
the procedure it follows and then introduced Ralph R. Claggett, vice chairman, 
who presented the following report for the committee : 

“The Committee on Pipe Line Accounting Regulations herewith submits its 
report for the past year: 

“1. Item 2 of the report of this committee submitted on November 11, 1952, 
pertained to a proposed revision in the note applying to instruction No. 35, 
“Items to be charged,” as it appears in the Uniform System of Accounts for Pipe 
Lines. This item was not closed at the time of filing our report last year 
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but through an order issued by the Acting Secretary of the Interstate Commerce 
Commission on May 19, 1953, to become effective July 1, 1953, the note applying 
to instruction No. 35 was revised and it now provides that ‘Hand tools or other 
individual items of property, not specified as accounting units of property in 
appendix A, the cost of each of which is less than $300, shall be charged to 
operating expenses’ * * *. The revision as finally made was approved by the 
members of this committee. 

“2 The matter of the discontinuance of the use of National Bureau of 
Standards Circular C-410 in the meastrement of petroleum and petroleum prod- 
ucts and the substitution therefor of the more complete tables published by the 
American Society for Testing Materials, identified as ASTM Oil Measurement 
Tables, Designation D-1250, first came to the attention of this committee on May 
25, 1953. It was first proposed that circular C410 be withdrawn from publica- 
tion effective July 1, 1953, but through the efforts of the industry this date was 
changed to January 1, 1954. By letter dated August 26, 1953, this comnit- 
tee endorsed the recommendations and views regarding the many changes re- 
quired by the withdrawal of C-410 as advanced by Mr. L: 8. Wrightsman, a mem- 
ber of the ASTM Section D, Division II, in a letter dated May 18, 1953, addressed 
jointly to Mr. H. C. Packard, chairman API Code 25: Committee and Mr. L. C. 
Burroughs, chairman ASTM D-2, Division IT. 

“3. Communications received from Mr. W. H. S. Stevens, Director, Bureau 
of Transport Economics and Statistics, Interstate Commerce Commission under 
dates of June 25 and July 10, 1953, pertaining to certain revisions in the an- 
nual report from P were passed to the committee members for comments and 
suggestions. The replies received indicate the majority of the committee mem- 
bers were in accord with the revisions in that they tend to clarify and simplify 
the preparation of the report, and Mr. Stevens was so advisel by letter dated 
October 16, 1953. 

“4. During a meeting of the Engineers-Accountants Valuation Subecommit- 
tee at Washington, D. C., on May 25, 1953, it was aseertained that field examiners 
of the Interstate Commerce Commission had taken exception to the manner 
in which several pipeline companies were accounting for material. recovered 
in connection with maintenance work or the demolishing of carrier property. 

“Paragraph (c) under Account 17—Material and Supplies, beginning on page 
15 of the Uniform System of Accounts for Pipe Line Companies prescribes the 
procedure to be followed, but as presently written it is not practical. 

“The vice chairman of this committee submitted a suggested revision of the 
text to committee members on June 5, 1953, and after receiving comments and 
suggestions from the members discussed the matter with Mr. C. W. Emken, 
Director of the Bureau of Aceounts and Cost Finding and members of his staff, 
and left with them for their consideration a proposed revision that would permit 
the handling of the matter in question in a practical manner. 

“During the last week while in Washington the matter was again discussed 
and it is expected that some action will be taken by the Bureau of Accounts 
and Cost Finding very shortly. 

“5. The Bureau of Accounts and Cost Finding of the Interstate Commerce 
Commission under date of February 25, 1953, submitted Subject P-3 (Pipe-Line), 
‘Interest During Construction,’ for consideration of the committee. 

“Interest during construction is presently included in the various primary 
accounts on a more or less arbitrary basis and it was the thought of the Com- 
mission that the accounting would be simplified by adding a primary account to 
cover interest, taxes, insurance, and other overheads during the construction 
period. 

“The replies received from the committee members were such that it was 
impossible to arrive at a satisfactory conclusion for presentation to the Commis- 
sion and as an alternative the vice chairman suggested to the committee mem- 
bers that interest and taxes during construction be eliminated from the Uniform 
System of Accounts in all places wherein they are presently includible in the 
carrier property accounts. 

“The majority of the committee members agreed with this suggestion, but 
three of them raised such serious objections to it that it is apparent a committee 
meeting will he required before the matter can be disposed of. No date has as 
yet been set for such meeting.” 

Action.—The report was accepted. 


(0) Engineers-Accountants Valuation Subcommittee, J. L. Shoemaker, chairman 


“The Engineers-Accountants Valuation Subcommittee met with the Bureau of 
Valuation on May 26 of this year. Agreements were made on the annual and 
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period prices for the year 1952. The price indexes were mailed to the carriers 
June 4, 1953, but this does not give adequate time to complete the pricing of their 
annual B. V. Form 588, to be filed by June 30. We have recommended, and the 
Bureau approves, changing cost data reporting from a calendar year basis to a 
fiscal year ending November 30 each year. This change is suggested to permit 
holding the price meeting the first week in April, and the information wouid be 
available so that the carriers would have about 10 weeks in which to complete 
their pricing. 

“The workload in the Bureaun’s Accounting Section in bringing tentative valu- 
ations down to date for the years 1948 to 1951 required assistance from the 
carriers, and 20 companies furnished an experienced engineer or accountant 
from March through June. The Director advises that the Bureau is now on a 
current basis, and a number of 1952 tentative valuations should be completed 
before the end of the year. 

“The Bureau of Valuation has proposed an industrywide schedule of guide 
service lives and salvage values. Our committee met in Houston on January 29, 
1953, to discuss this proposal. The committee was opposed to such an agree- 
ment because it does not give due recognition to several important factors that 
May properly affect the economic life of individual carrier’s property for valua- 
tion and depreciation accounting. The Bureau has recently asked us to review 
their proposal which they say will be made effective on 1953 valuation reports. 

“The Bureau has asked for suggestions to consolidate or simplify the elements 
of value which must be maintained for computing cost of reproduction new and 
cost of reproduction new, less depreciation. The shortened procedure will be 
applied to valuations for 1953 and subsequent years. This proposal should not 
impair the accuracy of the valuation work, but it should eliminate enough detail 
to substantially reduce man-hours of workload for the Bureau’s staff. The 
committee has been circularized and asked to send in their suggestions by 
November 16.” 

Action.—The report was accepted. 


(c) Committee on Personnel Training, J. R. Mills, Jr., chairman 


In the absence of Chairman J. R. Mills, Jr., Chairman McLaughlin called on 
R. L. Carruthers, a member of the committee, to present the report which had 
been prepared by Mr. Mills and which follows: 

“One general meeting was held by the Committee on Personnel Training 
December 5 and 6, 1952, at the Lassen Hotel, Wichita, Kans. 


TULSA, OKLA., July 28, 1955. 
To Members, API Engineers-Accountants Valuation Working Subcommittee. 


GENTLEMEN: Our committee has discussed salvage values. of line pipe with 
relationship to depreciation rates for valuation and accounting purposes. Doubt 
has been raised as to the reusability of line pipe, particularly pipe of large 
diameter. A research program by the Battelle Memorial Institute, of Columbus, 
Ohio, was financed by 14 companies. 

The enclosed letter dated July 22, 1955, from Mr. G. D. Beard presents a report 
on the results of this program. A digest is contained in the four attached pages. 
The report does not appear to require a general meetings of our committee at this 
time. However, I would like to have vou review the reports, and give me any 
suggestions or criticisms not later than September 1. 

Unless substantial objections are received, I plan to appoint a small subecom- 
mittee to present a complete report to the ICC Bureau of Accounts, Cost Finding 
and Valuation. The subcommittee will informally discuss this problem with the 
Bureau’s staff but will not be authorized to make any industrywide agreement 
regarding salvage values without further consultation with the full committee. 

Yours very truly, 
J. L. SHOEMAKER, 
Chairman, Engineers-Accountants Valuation Subcommittee. 


J. Amend, Sinclair Pipe Line Co., Independence, Kans. 

B. Barlow, Salt Lake Pine Line Co., Box 117, Salt Lake City, Utah. 
K. Borland, Plantation Pipe Line Co., Healey Building, Atlanta, Ga 

W. Cason, Interstate Oil Pipe Line Co., Box 1107, Shreveport, La, 

R. Clagett, Pure Transportation Co., 35 East Wacker Drive, Chicago, Il. 
T. 


H. 
dD. 
Ww. 
ee 
R. 
W. T. Collins, Standard Oil Co. (N. J.), 30 Rockefeller Plaza, New York, N. Y. 
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W. PF. Daniels, Atlantic Pipe Line Co., 260 South Broad Street, Philadelphia, Pa. 
Homer M. Eagles, Standard Oil Co. (N. J.), 30 Rockefeller Plaza, New York, N. Y. 
J. B. Blam, Interstate Oil & Pipe Line Co., Box 1107, Shreveport, La. 

L. L. Faucett, Platte Pipe Line Co., Power & Light Building, Kansas City, Mo. 

©. F. Firmin, the Ohio Oil Co., Box 120, Findlay, Ohio. 

Herbert Glaettli, Sinclair Pipe Line Co., Independence, Kans. 

W. T. Grummer, Gulf Refining Co., Box 1166, Pittsburgh, Pa. 

J.J. Harris, Magnolia Pipe Line Co., Box 900, Dallas, Tex. 

C. R. Heiman, the Buckeye Pipe Line Co., 137 West North Street, Lima, Ohio. 

A. J. Helmbrecht, the Buckeye Pipe Line Co., 30 Broad Street, New York, N. Y. 
R. D. Jackson, Sohio Pipe Line Co., Drawer D-15, St. Louis, Mo. 

W. L. Kelly, Wyco Pipe Line Co., Box 5910—A, Chicago, Ill. 

G. R. Kinter, Tide Water Associated Oil Co., Tulsa, Okla. 

R. A. Kroenert, Great Lakes Pipe Line Co., Drawer 2239, Kansas City, Mo. 

Fred Lee, Shell Pipe Line Corp., Shell Building, Houston, Tex. 

B. H. Loosley, Continental Pipe Line Co., Drawer 1267, Ponca City, Okla. 

$8. G. Loy, Humble Pipe Line Co., Drawer 2220, Houston, Tex. 

Morgan Martin, Guif Refining Co., Post Office Drawer 2100, Houston, Tex. 

W. E. McKee, Sohio Pipe Line Co., 407 North Highth Street, St. Louis, Mo. 

W. L. Olsen, Utah Oil Refining Co., Utah Oil Building, Salt Lake City, Utah. 

R. BE. Parr, Phillips Petroleum Co., Bartlesville, Okla. 

Fred Pennington, Magnolia Pipe Line Co., Box 900, Dallas, Tex. 

Cc. R. Perkins, Mid-Valley Pipeline Co., Box 2388, Longview, Tex. 

J.C. Phelps, Continental Pipe Line Co., Drawer 1267, Ponca City, Okla. 

P. D. Phillips, Jr., Humble Pipe Line Co., Drawer 2220, Houston, Tex. 

D.C. Ritchey, the Ohio Oil Co., Box 120, Findlay, Ohio. 

W. S. Schmidt, Keystone Pipe Line Co., 260 South Broad Street, Philadelphia, Pa. 


BATTELLE’S SURVEYS AS BROKEN Down INTO THEIR THREE MAIN PARTS 


1. TECHNICAL OBSOLESCENCE OF THE PIPE 


From the Literature Survey 


“Line pipe itself is not a material produced of a constant quality over the 
years, but it is improved from time to time. Steel currently used in some line 
pipe is substantially stronger than much of that which has been used in the 
past. The requirements for use of a line change, as designs are improved, and 
as understanding of the important variables in pipeline construction increases. 

“As increases in strength are achieved, higher operating pressures, larger 
diameters, and thinner walls will be adopted. The rate of introduction of new 
developments will probably be just as great in the future as in the past. Early 
pipe, produced about 25 years ago, before the time that recognized specifica- 
tions were written controlling the quality of line pipe, is of little value today. 

“There are many reasons to anticipate that the line pipe now in use does not 
represent the ultimate material, and this will become obsolescent. In 25 years 
it is quite likely that pipe produced today will have very little remaining value 
for reuse in new lines laid and operated under the changed conditions that may 
be expected at that time.” 


From the Failure and Leak Survey 


“Since 1950, the miles of 14-inch and larger diameter pipelines laid each year 
has been, on the average, twice that for 6- to 12-inch pipe.” (Illustrated by 
fig. 6 on p. 10.) The 6- to 12-inch diameter curve shows a slope of about 560 
miles per year, while the 14- to 30-inch diameter curve shows a slope of about 
1,200 miles per year, illustrating the increased use of larger diameter pipe. 

“Definite advances, in technology have taken place in the last 10 years. In- 
creased use of expanded pipe compared to nonexpanded pipe in the larger 
diameter group, since 1947, is at an average rate of 680 miles per year com- 
pared to 280 miles per year. (Illustrated by fig. 10 on p. 14.) 

“Over 80 percent of the pipe used prior to 1945 was 35,000 pounds per square 
inch yield strength or less. In the late 1940’s the percentage of higher yield 
strength pipe began to increase sharply. Pipe of 52,000 pounds per square inch 
specified minimum yield has been employed at a faster rate in the past 6 years 
than me large-diameter pipe of any lower strength. (Illustrated by fig. 11 
on p. 15.) 

“The trend toward higher operating pressures since 1940, with larger diameter 
and thinner wall pipe, again reflects the increased use of higher yield strengths. 
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(Illustrated by fig..16 on p. 20.) Thus, older pipe becomes obsolete and cannot 
fulfill the new design requirements. 

“Less than one-tenth of the total miles reported in the survey were con- 
structed of reused pipe. Most of this was 8- or 10-inch diameter pipe. (Illus- 
trated by fig. 17 on p. 21.) 

“Some significant advancements have taken place in the past year. Cold- 
expanded seamless pipe in large sizes is now available. Line pipe of 100,000 
pounds per square inch yield strength made from a low-alloy heat-treated steel 
has just recently been announced.” 


2. DAMAGE DURING LAYING OF THE PIPELINE 


From the Literature Survey: 


“Damage is inflicted on pipe when it is laid, raised for salvage, and relaid. 
This applies particularly to large-diameter thin-wall pipe. Damage includes 
local dents, scratches, and gouges. Such types of damage lead to increases in 
local stresses and may also serve to introduce sources of brittle failure.. All of 
these factors contribute to the increase in the possibility of local failure, partie- 
ularly in large-diameter thin-wall pipe. 

“Cold work may affect the reuse of pipe. Line pipe may undergo much cold 
work during its processing. The original plate is cold formed before welding. 
Cold expansion introduces further cold work. Cold bending is required for 
some lengths. This is done in the field. The cumulative effect of cold work, 
particularly, on thin-walled, high-test line pipe, reduces its remaining ductility. 
If an attempt were made to straighten cold-bent large diameter pipe after 
takeup, and perhaps rebend it again in relaying, it is likely that many ruptures 
would oceur because of the reduced ductility. 

“When pipe is raised and reconditioned, the coating must be removed. The 
process of removing it is difficult and introduces some chances for damage to 
the pipe. Modern corrosion-resisting coatings are quite adherent and require 
the use of sharp knives to be stripped., Scratches may be introduced by these 
knives or cutters which can serve as the origin of brittle fractures. Reused 
pipe is subject to this type of damage, whereas new pipe is not. This is partic- 
ularly true in new types of coatings which are more plastic and less easy to 
strip. In a few cases, the pipe has been heated to destroy the coating so that 
it can be easily stripped. Heating the pipe ean increase the rate of aging and 
reduce the ductility of the steel.” 


From the failure and leak survey 


“A small number of failures was reported as a result of accidental damage to 
the pipe. The majority of (these) were listed as caused by bulldozers or other 
heavy equipment. On the problem of damage during laying, experience in the 
past few years (most of which is unpublished) has shown that out-of-roundness, 
dents, or flat spots sometimes produced during handling and laying can be more 
critical in the larger pipe with higher D/t ratios. This is not only due to lower 
elastic stability of large pipe, but also, because of the lower ductility of cold- 
expanded pipe.” 

“Another effect, which may be more important, results from the higher notch 
sensitivity (i. e., susceptibility to brittle fracture) of cold-expanded high-yield 
pipe and the relative ease with which it can be damaged during handling com- 
pared to low-strength thicker walled pipe. This factor can appreciably reduce the 
reusability of the’ pipe.” 


8. DETERIORATION OCCURRING IN SERVICE 


From the literature survey 


“In service, pipe is subject to a number of changes which may increase its 
tendency toward failure, particularly if raised and reused. The first of these 
relates to corrosion. Much attention is being given to elimination of external 
corrosion. Modern methods of coating supplemented by cathodic protection have 
apparently proved to be quite effective. Nevertheless, no coating is perfect and 
no cathodic protection scheme offers 100 percent certainty of protection. On 
attempting to reuse pipe, some external deterioration may be found which will 
limit the anticipated service life of the salvaged pipe. Internal corrosion, espe- 
cially by hydrogen sulfide, is a more difficult problem * * *. The economical 
elimination of the hydrogen sulfide or the other ingredients generally necessary 
for sulfide corrosion—hrine and oxygen—are very difficult technical problems. A 
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satisfactory solution to this problem remains to be offered. Internal corrosion 
may be more diffiuclt to combat as the extent of transport of sour crude increases,” 

“Pipe is subject to aging which continues for many years after the line is in 
service. This aging process increases the strength but also reduces the ductility 
of the pipe. Cold working of the pipe increases the rate and the extent of the 
aging effect. Aging occurs slowly at ground temperature over a long span of 
time. The effect of aging is difficult to establish with certainty. By reducing 
the ductility it may render pipe more subject to brittle failures. It may increase 
the possibility of introducing small cracks in flame cutting and welding. The 
reuse of aged, stronger, less ductile material can be expected to introduce diffi- 
culties in the relaying of pipe. It will be more difficult to make field bends in the 
pipe and to aline the ends for welding. The aging referred to will not be confined 
to the line itself, but may be concentrated around the weld in the heat-affected 
zone or in lengths which were field bent.” 

“It is clear that on many occasions the transverse stresses existing in a pipe- 
line may exceed considerably those expected from internal pressure alone. Un- 
equal soil pressures, out-of-roundness, and small flat spots and dents cause large 
local bending stresses on the application of internal pressure. The effect of the 
dents is to raise the local stress considerably above the level predicted from the 
internal pressure.” 

“The reuse of high-tensile large-diameter pipe after extended service repre- 
sents a type of practice which may introduce many operating difficulties, not 
necessarily predictable from experience to date. The successful salvage of small- 


diameter low-tensile lines ,offers no clue to the probable behavior of high-test 
line pipe after salvage.” 


From the failure and leak survey 


“Most of the information on possible factors affecting the reuse value of 
large-diameter lines (has been) drawn from the experience on smaller-diameter 
lines. Larger diameter pipe (14-inch and over) has not been in use long enough 
to provide reliable information.” 

“The frequency of external-corrosion leaks in reused pipe was shown to be 
somewhat higher than in lines constructed of new pipe, both for. bare and coated 
lines. For bare reused pipe this is probably due to prior pitting. Im coated 
reused pipe the higher frequency of leaks may reflect the difficulty in recoating 
old pipe.” (Illustrated by fig. 20 on p. 24.) 

“Still another factor, which is yet uncertain in its effect in line pipe, is the 
aging of cold-worked medium-carbon steel. It is known that aging changes the 
properties of the steel with time, making it more subject to brittle fracture. 


There is not yet enough information or experience to tell how important this 
might be in the reuse of pipe.” 


AMERICAN PETROLEUM INSTITUTE REPORT TO THE CENTRAL COMMITTEE ON. PIPELINE 
TRANSPORTATION, COMMITTEE ON VALUATION OF PIPELINES, AND ENGINEERS- 
ACCOUNTANTS VALUATION SUBCOMMITTEE, ANNUAL MEETING HELD IN San 
FRANCISCO, NOVEMBER 15, 1955 


The Engineers-Accountants Valuation Subcommittee met with the Bureau of 
Accounts, Cost Finding, and Valuation on April 5 and 6 of this year. Agree- 
ments were made on the annual and period guide prices for the year 1954. The 
price indices were mailed to carriers on April 18, 1955, in time for them to 
complete the pricing of their annual B. V. Form 588, to be filed by June 30. 

The 1947 costs and inventories were almost entirely for pipelines of small 
diameter (12 inches and under). The Burean and this committee rely on the 
annual cost reports of the carriers in making the annual and period index agree- 
ments. Since 1947 the cost data are predominantly for lines of large diameter 
(14 inches and over), and this must be properly related to 1947 experience, The 
problems involved have been given to small groups for analysis and recommenda- 
tions. These groups are doing an excellent job in keeping your committee and 
the Bureau informed, by their interpretation, of changing conditions and costs. 

Salvage values of line pipe with relationship to depreciation rates for valua- 
tion and accounting purposes has been under discussion for several years. In 
1954, 14 companies commissioned the Battelle Memorial Institute of Columbus, 
Ohio, to study and report on this problem. That report raised grave doubts as 
to the reusability of line pipe, particularly pipe of large diameter. A small group 
informally presented the report to the ICC Bureau of Accounts, Cost Finding, 
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and Valuation on September 14. The committee and representatives of the 
Bureau agreed that service lives and salvage values should continue to be a 
matter for negotiation between the individual carriers and the Bureau. Any 
carrier now planning to confer with the Commission with regard to an amend- 
ment of salvage values for depreciation accounting purposes should know that 
any benefit resulting from the Battelle survey will be available to them. 

Reference was made in last year’s report to agreements on consolidation of 
elements of value and valuation sections to reduce the computation in bringing 
valuations forward from 1952. This method has proved effective in reducing 
detail work so that tentative valuations now issued are well ahead of the number 
issued at this time last year. Valuation orders have been issued on all carriers 
filing tariffs as of December 31, 1954. 


AMERICAN PETROLEUM INSTITUTE, DIVISION OF TRANSPORTATION 
MINUTES OF MEETING, CENTRAL COMMITTEE ON PIPELINE TRANSPORTATION 


(Fairmont Hotel, San Francisco, Calif., November 15, 1955, 2 p. m.) 


Members present : 


Acting chairman: R. K. Paine 
Vice chairman: L. H. True 
Secretary : James E. Moss 


J. L. Burke W. C. Kinsolving C. A, Schrader 
J. W. deGroot O. Q. Lomax W. G. Sexton 
J. W. Emison R. H. Lynch A. M. Stafford 
C. H. Gompf J. W. Meehan G. H. Supple 
J.D. Harnett R. F. Moore J. H. Wood, Jr. 
P, H. Hunter G. 8. Patterson C. R. Younts 
J. L. Irvin J. H. Robinson 

Guests present: 
Lt. Col. R. C. Albright, Jr. E.M. Henderson S. C. Phelps 
M. D. Altfillisch W. G. Horstman D. F. Purdy 
R. J. Andress C. W. Hubbell B. Qamar 
D. E. Beegle KE. C. Hurd M. W. Ramsey 
J. EB. Boice M. O. Johnson Paul Reed 
R. A. Brannon H. A. Johns J. H. Rice 
J. H. Brown T. S. Johnston D. A. Roach 
R. L. Carruthers A. 8. Joy L. O. Rowland 
C. E. Curry F. E. Kalbaugh B. A. Slade 
E. 8. Davis W. A. Kemp 8S. S. Smith 
W. 5S. Davidson B. D. Leuty J.J. Sonnier 
F. G. Dawson Morgan Martin J. F. Stephenson 
J.T. Dickerson BR. E. Mayo R. F. B. Taylor 
Clark Elder R. B. McLaughlin N. T. Ugrin 
H. E. Fisher W. W. Mitchell F. D. Valentino 
B. D. Goodrich D, M. Morrison R, L. Wagner 
W. T. Grummer F. B. Neptune W. H. Wallace 
D. W. Heeren W. W. Offner L. 8S. Wrightsman 


OPENING OF MEETING 


Vice Chairman Ralph K. Paine called the meeting to order and stated that 
Chairman Loren Kahle had been prevented from attending the annual. meeting 
due to sickness and that he had been asked to preside, assisted by L. H. True. 
He welcomed the members and guests and stated that without objection the 
reading of the minutes of the last meeting would be waived and that reports of 
committee chairmen would be received. 


II. REPORTS OF COMMITTEES 

The chairman then called for reports of committees, and the following reports 
were presented : 
A. Committee on Pipe Line Accounting Regulations. 


Fayette B. Dow, chairman 
Ralph R. Clagett, vice chairman 
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Mr. Dow made an interesting statement on the history and nature of the 
work of the Committee on Pipe Line Accounting Regulations and then on be- 
half of Ralph R. Clagett, vice chairman, who had prepared the report but was 
absent, Mr, Dow reported for the committee as follows: 

“The Committee on Pipe Line Accounting Regulations (530) herewith sub- 
mits its report for the past year. 

“1. Item 1 of the report of this committee submitted during the last an- 
nual meeting pertaining to paragraph (c) under Account 17—Material and Sup- 
plies, is still an open subject. 

“Some action may be expected on this subject during the next few months, 

“2. Item 2 included in our last year’s report, pertaining to subject P-3 (pipe- 
line), interest during construction, is still an open subject. 

“The Director of the Bureau of Accounts, Cost Finding and Valuation, still 
has this matter under consideration. 

“3. Item 4 included in our last year’s report, pertaining to the Regula- 
tions Governing the Destruction of Records, has had some attention during the 
year but the committee is not yet ready to make any recommendations as to 
suggested revisions. 

“4, On August 16, 1955, Arthur Anderson & Co. filed a petition with the Inter- 
state Commerce Commission requesting an amendment of order 30920 to per- 
mit railroad carriers to defer tax savings resulting from use of certificates of 
necessity for Federal income-tax purposes and to spread such savings over the 
normal life of the properties affected. 

“This petition proposed that the tax savings for the current year be expensed 
and the savings from 1950 to 1954, both inclusive, be charged to earned surplus. 

“Since order 30920 applied to pipeline carriers as well as railroad carriers, 
any amendment of it would likewise affect both types of carriers. 

“Because of the importance of the above subjects to pipeline companies, the 
vice chairman took the liberty of calling a special emergency meeting of the 
Committee on Pipe Line Accounting Regulations of the Central Committee on 
Pipe Line Transportation for 10 a. m,, Monday, October 24, at the Mayo Hotel 
in Tulsa, Okla., for the purpose of discussing the subject and possibly arriving 
at-a recommendation to be passed on to the Commission. 

“Besides the vice chairman, 11 committee members, 19 other pipeline repre- 
sentatives and 2 representatives of public accounting firms were in attendance. 

“The subject was discussed at length but there was such a divergence of opin- 
ion that it was impossible to arrive at a conclusion as to a suggestion or recom- 
mendation for presentation to the Commission. 

“A subcommittee of four was appointed to draft a questionnaire to be sub- 
mitted to all pipeline companies. Ninety-six questionnaires were mailed to 
committee members and interstate pipeline carriers on October 26 with the 
request that they be returned no later than November 7. Only 30 replies have 
been received to date. 

“Another subcommittee of five will analyze these replies in Chicago on Novem- 
ber 10 and submit their recommendations as to the action to be taken. An ad- 
ditional meeting of the committee is scheduled for November 21 in Tulsa to 
act on the recommendations of the subcommittee.” 

After reading the report Mr. Dow stated that under the date of November 7, 
1955, he had received a letter from Mr. Clagett stating that early in the follow- 
ing year (1956) he expected to retire and urged that his successor be appointed 
promptly so that he would be able to give him all possible assistance prior to his 
retirement. 

Action—The report was accepted and the following resolution of appreciation 
was adopted to be recorded in the minutes of the committee and transmitted to 
Mr. Clagett by the Director: 

“Resolved, That the Central Committee on Pipe Line Transportation of the 
Division of Transportation, American Petroleum Institute, at their annual meet- 
ing in San Franciseo in 1955, record in the minutes of their meeting their deep 
appreciation of the able service of Ralph R. Clagett, vice chairman, Committee on 
Pipe Line Accounting Regulations, on the eve of his retirement from his company 
for his many years of service on that committee, during the last 6 years of which 
he served as vice chairman. 

“That the Director be instructed to transmit a copy of this resolution to Mr. 
Clagett by letter on behalf of the Central Committee on Pipe Line Transpor- 
tation.” 


(Nore.—As these minutes go to press we have been advised of the sad news 
Mr. Clagett died on Sunday, December 18.) 
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B. Engineers-Accountants Valuation Subcommittee 


J. L. Shoemaker, chairman 

At the request of the chairman the secretary read the following report, which 
had been received from Mr. Shoemaker who was not able to attend the meeting: 

“The Engineers-Accountants Valuation Subcommittee met with the Bureau of 
Accounts, Cost Finding, and Valuation on April 5 and 6 of this year. Agreements 
were made on the annual and period guide prices for the year 1954. The price 
indexes were mailed to carriers on April 18, 1955, in time for them to complete 
the pricing of their annual B. V. Form 588, to be filed by June 30. 

“The 1947 costs and inventories were almost entirely for pipelines of small 
diameter (12-inch and under). The Bureau and this committee rely on the 
annual cost reports of the carriers in making the annual and period index 
agreements. Since 1947 the cost data are predominantly for lines of large 
diameter (14-inch and over), and this must be properly related to 1947 experience. 
The problems involved have been given to small groups for analysis and recom- 
mendations. These groups are doing an excellent job in keeping your committee 
and the Bureau informed, by their interpretation of changing conditions and 
costs. 

“Salvage values of line pipe with relationship to depreciation rates for valua- 
tion and accounting purposes has been under discussion for several years. In 
1954, 14 companies commissioned the Battelle Memorial Institute at Columbus, 
Ohio, to study and report on this problem. That report raised grave doubts as 
to the reusability of line pipe, particularly pipe of large diameter. A small 
group informally presented the report to the ICC Bureau of Accounts, Cost 
Finding, and Valuation on September 14. The committee and representatives of 
the Bureau agreed that service lives and salvage values should continue to be 
a matter for negotiation between the individual carriers and the Bureau. Any 
carrier now planning to confer with the Commission with regard to an amend- 
ment of salvage values for depreciation accounting purposes shoujd know that 
any benefit resulting from the Battelle survey will be available to them. 

“Reference was made in last year’s report to agreements on consolidation of 
elements of value and valuation sections to reduce the computation in bringing 
valuations forward from 1952. This method has proved effective in reducing 
detail work so that tentative valuations now issued are well ahead of the 
number issued at this time last year. Valuation orders have been issued on all 
carriers filing tariffs as of December 31, 1954.” 

Action.—The report was accepted. 

C. Committee on Personnel Training 
R. L. Carruthers, chairman 

Mr. Carruthers reported as follows: 

As a result of our recommendation and the final approval of the American 
Petroleum Institute grant-in-aid which was subscribed for and given the division 
of extension of the University of Texas early this year, progress was made 
toward the completion of the series of manuals on the subject of Oil Pipe Line 
Transportation Practices and the manual on Management and Supervisory 
Training in the Pipe Line Industry. 

“Three meetings were held during the year in connection with these projects. 
The first meeting was held on July 7, in Austin, Tex., with the following members 
of the committee present: R. A. Brannon, C. W. Butler, C. E. Curry, R. W. 
O!»rich, R. P. Paden, and R. L. Carruthers Also present were John Woodruff 
pnd R. C. Nicholson. The purpose of the meeting was to validate Manual IIlI—~ 
Oil Pipe Line Storage and Measurement Practices, which was accomplished and 
final printing has been made in September. 

“Another meeting was held in Austin at the University of Texas on October 20. 
The following members attended: R. A. Brannon, R. W. Olrich, R. P. Paden, and 
R. L. Carruthers. Others present were John Woodruff, A. H Hall, and J. L. 
Kager: At this meeting the first draft of Manual IV—Oil Pipe Line Pumping 
Station Operation and Maintenance was reworked with the exception of chapter 
6, which covers Communications. 

“The third meeting was held on November 13, in San Francisco, with the 
following members of the committee present: C. E. Curry, R. A. Brannon, J. W. 
Meehan, H. B. Dischinger, and R. L. Carruthers. Other present were: H. K. 
Phipps, H O. Rockhill, K. W. Miller, J. W. Woodruff, F. E. Kalbaugh, C. Elder, 
and R. D. Gray. Final details were discussed in connection with the completion 
of volume IV of the series on Oil Pipe Line Transportation Practices. The 
second draft of this manual will be circulated to the members of the committee 
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in the very near future with a final validating meeting planned in Houston, 
January 19, 1956. 

“The Committee on Personnel Training has been asked by the National Petro- 
leum Council Subcommittee on Manpower to revise the list of critical occupations 
in the pipeline branch of the industry.. The objective is to have these lists in 
such shape as to be acceptable to Government Inter-Agency Control groups as 
a standby manpower guide of the essential industries in the event of emergency. 
The revision will be completed by the committee by December 15, 1955.” 
Present status of projects 

Volumes I, II, and III have been. published and the record of sales is as 
follows: 


AMERICAN PETROLEUM INSTITUTE REPORT TO THE CENTRAL COMMITTEE ON PIPE 
LINE TRANSPORTATION, COMMITTEE ON VALUATION OF Pipe LINES AND ENGINEERS- 
ACCOUNTANTS VALUATION COMMITTEE ANNUAL MEETING HELD IN CHICAGO, 
NOVEMBER 13, 1956 


The Engineers-Accountants Valuation Committee met with the Bureau of 
Accounts, Cost Finding, and Valuation on. April 12 of this year. Agreements 
were made on the annual and period guide prices for the year 1955. The price 
indexes were mailed to carriers on April 30, 1956, in time for them to complete 
pricing of their annual B. V. Form 588 to be filed by June 80. 

On December 29, 1955, a subcommittee analyzed the data used in determining 
the annual pipe index. They did not recommend any change in the present 
ICC method of determining the annual pipe reproduction index. 

There has been considerable discussion about the usé of punchcard accounting 
methods to prepare valuation reports. A meeting was held, attended by repre- 
sentatives of interested companies on January 12, 1956, and after several subse- 
quent meetings, it was decided the time was not opportune for attempting 
the machine preparation of valuation reports that would be acceptable to the 
industry and the ICC. 

The Bureau staff questioned the reasonableness of a 6-percent interest rate 
to be used in the construction period. At a meeting held in Washington on 
July 12, 1956, it was agreed that the interest rate to be used should be 5 percent 
and this rate will be used in bringing 1955 valuations to date. 

The relationship between period and annual indexes has been under discus- 
sion for several years. This matter is still under study and will be reviewed 
at the price meeting next year. 

The Bureau, in spite of loss of several key personnel through death and 
retirements, is making excellent progress in making valuations for the year 


1955. 


AMERICAN PETROLEUM INSTITUTE, 
New York, N. Y., October 16, 1956. 
Mr. H. J. AMEND, 
Sinclair Pipe Line Co., 
Independence, Kans. 


DEAR Mr. AMEND: Your proposed report, addressed to Mr. Kahle, under date 
of October 9 is excellent, and I see no reason for suggesting env ch°nes in it. 

There is one matter on which I may. make a reminder for reports in the 
future. It is the standard practice for the Bureau of Accounts, Cost Finding, 
and Valuation, to get in touch with me-in the first instance, and: for me to 
communicate with you with respect to any. proposals which the Bureat may 
have under consideration. I do not desire any personal credit in the matter, 
but the arrangement which I have outlined is a fortunate one because it provides 
an immediate contaet for the Bureau with a person located here in Washington, 
by telephone or otherwise. Inasmuch as the arrangement prevails there is. no 
need to refer to it in your written report, and that I do not suggest. 

I am passing the original and two copies of your report on to Mr. Moss and 
Mr. Lord for their further handling of it. 

When I get their reaction I will communicate with you further. 

With kind personal regards, 

Sincerely yours, 
FAYETTE B. Dow. 
WASHINGTON, D. C. 
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THE Texas Prez LINE Co., 
Houston, Tex., December 4, 1956. 


To Members, API Engineers-Accountants Valuation Committee (588): 
MINUTES OF COMMITTEE MEETING AT HOUSTON, TEX., NOVEMBER 27, 1956 


The meeting opened at 10 a. m., November 27, 1956, in room 203 at the Texas 
State Hotel. 
Those in attendance were: 


J. L. Shoemaker, chairman, Service Pipe Line Co. 
G. D. Beard, vice chairman, The Texas Pipe Line Co. 
H. J. Amend, Sinclair Pipe Line Co. 
E. P. Baker, Pure Transportation Co. 
R. 8. Barfield, Gulf Refining Co. 
David B. Barlow, Salt Lake Pipe Line Co. 
W. K. Borland, Plantation Pipe Line Co. 
BE. C. Buettner, Interstate Oil Pipe Line Co. 
BH. W. Butler, Texas Bastern Transmission Corp., products division. 
C. S. Cone, Jr., Magnolia Pipe Line Co. 
C. N. Cotten, Sinclair Pipe Line Co. 
George W. Conrad, Gulf Refining Co. 
Darrell T. Cravey, The Texas Pipe Line Co. 
§. O. Crichfield, Shell Pipe Line Corp. 
J. B. Elam, Interstate Oil Pipe Line Co. 
Frank R. Eyler, The Texas Pipe Line Co. 
L. L. Faucett, Platte Pipe Line Co. 
C. F. Firmin, The Ohio Oil Co. 
T. G. Green, Jr., Plantation Pipe Line Co, 
Herbert Glaettli, Sinclair Pipe Line Co. 
S. L. Guilbeau, The Texas Pipe Line Co. 
J. P. Harshfield, Phillips Pipe Line Co. 
George Kinter, Tidal Pipe Line Co. 
W. F. Krick, Pure Transportation Co. 
O, F. Lammers, Humble Pipe Line Co, 
James Lawrence, Okan Pipe Line Co. 
Fred Lee, Shell Pipe Line Corp. 
E. F. Males, Mid Valley Pipe Line Co. 
Morgan Martin, Gulf Refining Co. 
John D. Marshall, Continental Pipe Line Co, 
Geo. S. McDonald, Phillips Pipe Line Co. 
W. N. Nelsen, Wyco Pipe Line Co. 
J. H. O’Hare, Shell Pipe Line Corp. 
P. D. Phillips, Jr., Humble Pipe Line Co. 
J. A. Pittman, Texas Eastern Transmission Corp., products division. 
D. C. Ritchey, Ohio Oil Co. 
. V. Rohleder, Okan Pipe Line Co. 
’. S. Schmidt, Atlantic Pipe Line Co. 
George H. Seymour, Magnolia Pipe Line Co. 
. B. Shelfer, Interstate Oil Pipe Line Co. 
. W. Squire, Service Pipe Line Co. 

D. Sweetin, Plantation Pipe Line Co. 
red S. Wallace, Humble Pipe Line Co. 

C. Wiles, American Oil Pipe Line Co. 
. E. Wise, Mid Valley Pipe Line Co. 


The problem of supplementing the annual cost data for fittings, pipeline con- 
struction, pumping equipment and oil tanks in particular, as well as other ac- 
counts, was discussed at length. It was decided that each account enumerated 
above would be assigned to a volunteer group for study and recommendations as 
to supplemental data that would enable the ICC to establish a more accurate 
trend of costs in these accounts. 

Volunteers for preparing charts of each element in each account were requested. 

After formation of groups, the meeting was recessed until 2 p. m. to allow group 
leaders to outline to their respective groups work to be done. 
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Groups are as follows (asterisks designate leaders) : 


FITTINGS 
*D. C.Ritchey, Ohio Oil Co. 
E. P. Baker, Pure Transportation Co. 
W.S. Schmidt, Atlantic Pipe Line Co. 


PIPELINE CONSTRUCTION 


*Morgan Martin, Gulf Refining Co. 
Darrell T. Cravey, the Texas Pipe Line Co. 
J. B. Elam, Interstate Oil Pipe Line Co. 
T. G. Green, Jr., Plantation Pipe Line Co. 
J. P. Harshfield, Phillips Pipe Line Co. 
S. V. Rohleder, Okan Pipe Line Co. 
George H. Seymour, Magnolia Pipe Line Co. 


PUMPING EQUIPMENT 


*P. D. Phillips, Jr., Humble Pipe Line Co. 
W. K. Borland, Plantation Pipe Line Co. 
L. L. Faucett, Platte Pipe Line Co. 
©. F. Firmin, Ohio Oil Co. 
George 8S. McDonald, Phillips Pipe Line Co. 
John W. Squire, Service Pipe Line Co. 


OIL TANKS 


*John D. Marshall, Continental Pipe Line Co. 
David B. Barlow, Salt Lake Pipe Line Co. 
©. N. Cotten, Sinclair Pipe Line Co. 

James Lawrence, Okan Pipe Line Co. 
E. F. Males, Mid Valley Pipe Line Co. 
H. D. Sweetin, Plantation Pipe Line Co. 
R. E. Wise, Mid Valley Pipe Line Co. 


PREPARATION OF ELEMENT CHARTS 


*S. O. Crichfield, Shell Pipe Line Corp. 
R. 8. Barfield, Gulf Refining Co. 
Frank R. Byler, the Texas Pipe Line Co. 
Herbert Glaettli, Sinclair Pipe Line Co. 
W. F. Krick, Pure Transportation Co. 


Meeting was reconvened at 2 p. m. and after hearing satisfactory reports from 
each group leader as to organization of the groups, discussion was had on the 
suggestion as to whether our committee should try to get the ICC to use a spot 
index in bringing values to date rather than a period index presently being used. 
This matter was discussed at great length, and after getting an expression from 
each carrier represented, it was almost unanimous that the present method of 
using a period index be continued. However, it was suggested that a further 
attempt be made to close the gap between the spot and period prices. 

Meeting was adjourned at 4 p. m. 

G. D. Bearp, 
Vice Chairman, Engineers-Accountants Valuation Committee. 


THE Texas Pree LINECO., 
Houston, Tez., January 4, 1957. 
Re composite depreciation rate. 
Mr. Henry J. AMEND, 
Vice Chairman, API Committee on Pipe Line Accounting (5B7), 
Sinclair Building, Independence, Kans. 


Deak Siz: At our committee meeting November 20, 1956, at Tulsa, Okla., we 
were unable to get unanimous approval of proposal to try and get the Interstate 
Commerce Commission, Bureau of Accounts, Cost Finding and Valuation, to 
prescribe an overall composite depreciation rate for each company. Minutes 
of the meeting show that this is considered as a closed matter. 
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Since the above referred to meeting, I have discussed with several carriers 
who were in opposition to, as well as several that were in favor of proposal, as 
stated at the Tulsa meeting and after discussions, believe that further considera- 
tion of subject is warranted; therefore, I am requesting that the matter be 
reopened and that the following proposal be submitted by mail to committee 
members and that action on this proposal be governed by majority opinion. 


Proposal 


That a small committee of not more than three members be appointed to 
contact the Interstate Commerce Commission, Bureau of Accounts, Cost Finding 
and Valuation, and discuss on an informal basis what would be required of each 
carrier if the industry should petition the Commission to prescribe an overall 
composite depreciation rate for each carrier, such composite rate to be deter- 
mined in the same manner or method now employed in arriving at composite 
rate for each account. This committee should also be instructed that if in their 
opinion the Bureau of Accounts, Cost Finding and Valuation seem to be inter- 
ested in prescribing an overall composite depreciation rate, that this committee 
also contact the Bureau of Transport Economics and Statistics and discuss if it 
will be possible to revise Form P—Schedule 285, Accrued Depreciation Carrier 
Property. A written report of the findings of this committee is to be submitted 
to committee members. 

I am furnishing a copy of this letter to each of those with whom I have dis- 
cussed the subject since our Tulsa meeting. 

Trusting that this meets with your approval, I remain, 

Yours very truly, 





SERVICE Prre LINE Co., 
Tulsa, Okla., January 18, 1957. 
Re Committee on Pipe Line Accounting Regulations (5B7). 


Mr. H. J. AMEND, 
Sinclair Pipe Line Co., Sinclair Building, 
Independence, Kans. 


Dear Mr. AMEND: Your letter of January 8 refers to the subject of the com- 
posite depreciation rate. Mr. George Beard had written you on January 4, sug- 
gesting that the matter be reopened, and that action on this proposal be governed 
by a majority opinion. 

I favor the proposal that a small group explore this matter, to see what the 
Bureau's requirements would be in the event it is decided that an overall com- 
posite depreciation rate will be prescribed. It is my understanding that no 
carrier will be committed until a full report is made to the committee following 
the preliminary discussions with the Bureau. 

If it meets with your approval, I would like to serve on this committee. 

Yours very truly, 
J. L. SHOEMAKER. 


The CHarrMAN. We will now hear from Mr. Dow. 


TESTIMONY OF FAYETTE B. DOW, CHAIRMAN, API COMMITTEE 
ON PIPE LINE ACCOUNTING; SECRETARY, API ENGINEERING- 
ACCOUNTS VALUATION COMMITTEE 


Mr. Dow. Mr. Chairman, before I start my statement, I am not 
sure that I heard correctly this morning a question which was asked 
by Mr. Harkins, and the answer. The subject under discussion was 
the provisions of the Interstate Commerce Act which apply to rail- 
roads but do not apply to pipelines. You recall that. And I think 
that Mr. Harkins asked one of the witnesses whether that provision 
of the Interstate Commerce Act which authorizes the Commission to 
direct the construction of a railroad is also applicable to pipelines. 

Is that right? 

Mr. Harkins. Yes. 
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Mr. Dow. Well, sir, quite a number of years ago the Interstate Com- 
merce Commission, after hearing, ataped an order requiring the rail- 
road of the Pacific Northwest to construct a new line of railroads. 
The order was resisted by the railroads and the case went to the 
Supreme Court of the United States. It is reported—I am speaking 
now very largely from memory, but the Supreme Court set aside the 
order and held, in substance, that the authority given to the Com- 
mission to order the construction of new lines was confined to indus- 
trial sidings and relatively short additions to lines in industrial com- 
munities, and did not. embrace authority for the construction of this 
. line of railroad in Oregon, which was to be, if constructed, somewhat 
over 180 miles long. And the Supreme Court added, as 1 remember 
it—I haven't read the opinion in 25 years—that if the act were to be 
construed otherwise, its constitutionality would be doubtful. 

I think that that may or may not be a proper modification of the 
question and answer which I was not sure that I heard. The style 
of the case, as we call it, was the Interstate Commerce Commission 
against the Washington & Oregon Railroad & Navigation Co., which 
I think is a subsidiary, certainly if not a subsidiary, affiliated with the 
Union Pacific Railroad. 

The CuarrMAN. Have you a statement ? 

Mr. Dow. Yes, sir. I have two of them. They are both reasona- 
bly short. The first is perhaps more important than the second. 

The Cuatrrman. According to the practice, we require a statement 
be submitted in advance to the members of the committee. Oh, it 
was submitted. I beg your pardon. 

Mr. Dow, It was all submitted in advance and in explanation of 
having two statements, I might say that after Mr. Moss’ statement 
was prepared and after my statement was prepared, I continued. to 
delve into the history of the committees of the American Petroleum 
Institute which had cooperated with the Interstate Commerce Com- 
mission prior, long prior to this valuation work. 

I think it is of interest and I think it is pertinent, and I was inter- 
ested to find, among other things, that the first appearance of my own 
was in 1921, when the Commission took up for the first time a re- 
quirement of law that it prescribe depreciation rates, That was.a 
requirement of a statute of 1920, as I reeall it, and the Commission set 
going certain proceedings with reference to depreciation rates, and 
then, as it did later in valuation work, it set aside the depreciation 
of pipelines until it had completed the case involving depreciation 
for railroads and for telephone companies, and I have taken the 
liberty of very briefly reciting the history of those early. proceedings 
and have taken occasion in that second statement 

The CHatrman. Which is the second and which is the first? 

Mr. Dow. Well, sir, the first is the one which is addressed to the 
committee on a short paragraph under date of October 21. ._The other 
is dated October 23. 

Now, sir, if I may, I would like to read my main statement. 

The Cuarrman. Which is the main statement, the No. 1 or the No. 2? 

Mr. Dow. The October 21 statement is the one which contains any- 
thing that is really new and original and which I think the committee 
will want to have. 

I might say that a good deal of the material which appears in 
this- 
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The Cuarrman. Let us start reading it, Mr. Dow. Otherwise we 
will be here—our purpose is to finish with your testimony tonight. 
Tt is now 25 minutes after 4. Because we want to terminate the hear- 
ings tomorrow. We have three other witnesses, and if you could 
summarize this general statement, it might be helpful. But if you 
wish to—— 

Mr. Dow. Well, sir, I would like to do it, and ordinarily I would 
undertake to do it, but the fact is there are a good many figures in the 
statement which would require a very severe tax on memory to present 
to the committee, and I think you might be sufficiently interested to 
hear it. If you are not, I will file it and take what I have to take, 
although it is something of a disappointment, because I put a good 
deal of work into this statement. 

The Cratrman. We don’t want to create a disappointment. Sup- 
pose you start reading it now. 

Mr. Dow. All right, sir. 

The committee’s investigators, in one of their several quite agreeable 
visits to my office, asked me about the inception of annual valuations 
of pipelines. The subject was not a new one. It had a long history, 
as will be shown. But I thought, and hoped, that I had made a con- 
tribution to it. I told the investigators of a conference which I had 
had with Commissioner Aitchison at his office and gave them a copy 
of my letter to him dated November 15, 1951, which T dictated in my 
office immediately after the conference, on the same day, in response 
to the Commissioner’s suggestion that I put in writing what TI had 
said to him. (This conference and letter, if I understand correctly, 
were then wholly unknown to the investigators.) I had asked Mr. 
Shoemaker, who was in Washington at the time, to go with me to the 
conference because he was both an engineer and accountant, which I 
am not, and could answer technical questions which the Commissioner 
might ask. As it turned out, none were asked and Mr. Shoemaker 
did not take any part in the discussion, as far as I can remember. 

My letter to Commissioner Aitchison follows: 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., November 15, 1951. 
Hon. Cryve B. AITCHISON, 
Interstate Commerce Commission, 
Washington, D. 0. 


Dear Mr. COMMISSIONER: I am writing this brief letter to place before you 
the suggestion with reference to pipeline valuation which Mr. Shoemaker and 
I made in conference with you today. 

As you will recall, I have been a member of a small legal advisory committee 
of which the engineering-accounting subcommittee, now under the chairmanship 
of Mr. Shoemaker, has been working with the Commission in connection with 
pipeline valuation for a considerable number of years. 

The work of pipeline valuation has now proceeded to a point where we feel 
that it can be expedited through simplification with proper protection of the 
public interest and the pipeline companies. All pipeline companies reporting 
to the Interstate Commerce Commission have received final valuation orders 
down to December 31, 1947, except for 6 companies whose valuations are in 
various stages of completion, and for 9 other companies which will be valued 
as of December 31, 1950. 

In view of the large amount of detail work which was involved in bringing 
valuations as of December 1934 down to December 1947, and the fact that 1947 
valuation is so recent, we feel that valuations can be made under a somewhat 
simplified procedure for all companies for the years 1947-50, and for each year 
thereafter. 
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In my discussion of this subject with you today, I did not undertake to suggest 
the shortened or simplified procedures, but am writing this letter to request the 
Commission to make inquiry of its Bureau of Valuation with respect to the 
feasibility of simplified methods, and if it is found that such methods are feasi- 
ble then to direct the Bureau of Valuation to issue tentative valuations upon the 
procedure that may be decided upon. 

You are, of course, familiar with the special importance to the pipeline com- 
panies of having a latest final valuation for each year. 

Sincerely yours, 
FAYETTE B. Dow. 


The background of my conference and letter is this: 


ANNUAL VALUATIONS THAT ARE CURRENT AND UP TO DATE 


In the course of my testimony in 1939 before the Temporary Na- 
tional Economic Committee (TNEC hearings pt. 15, pp. 8261, at 8263; 
8583, at 8598; and 8720 at 8724, on the subject: The Issue of Pipeline 
Divorcement). I referred to the Commission’s then pending investi- 
gation, Reduced Pipeline Rates and Gathering Charges, docket No. 
26570, which I shall refer to by that docket number. Reference to my 
testimony will show why I thought that that investigation was im- 
portant to pipelines as well as in the public interest. 

Docket 26570 was a general investigation, instituted on the Inter- 
state Commerce Commission’s own motion in June 1934, into rates 
and practices, including minimum tenders, as filed by substantially all 
crude oil pipelines operating east of the Rocky Mountains. This was 
about 3 months prior to the letter addressed by former Commissioner 
E. I. Lewis, then Director of the Bureau of Valuation of the Com- 
mission, to Axtell J. Byles, president of the American Petroleum In- 
stitute, advising that valuation of the pipelines was about to be started 
and requesting cooperation of the pipeline companies through com- 
mittees to be set up by the American Petroleum Institute and the 
Bureau of Valuation’s staff, following the pattern that had been used 
in railroad valuation during the previous two decades. The circum- 
stances leading up to the inception of docket No. 26570 are described 
in my TNEC testimony at page 8598, and also in the Commission’s 
first report (1940) (243 I. C. C. 115). Docket 26570 was assigned to 
Commissioner Aitchison who had charge of it throughout. 

It is of interest to note the references to valuation as they appear in 
that proceeding of the Commission. 

First, as to the dates: The investigation was instituted, as stated, in 
June 1934. There was a hearing on July 23, 1935. A proposed report 
by the examiner was issued on April 3, 1936. The proceeding was 
reopened for further testimony on December 7, 1936. Detailed ques- 
tionnaires were served on the respondents and replies submitted. 
There was a further hearing on November 9 and 10, 1938. Thereafter, 
a second proposed report was made by the examiner, which was served 
upon all the parties. (See 243,I.C.C. 118.) The case was submitted 
for decision on February 1, 1940, and decided on December 23, 1940. 
Docket 26570 was again reopened on October 20, 1941. A further 
hearing was held on December 18, 1941. Proceedings were suspended 
during the war. The investigation was finally discontinued on 
September 24, 1948. 

In its final report the Commission found that the pipeline carriers 
had already voluntarily made rate reductions of more than 40 per- 
cent, and had also substantially reduced their minimum tenders, in 
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accordance with the recommendations of the proposed report. The 
investigation was discontinued, without an order. 

But it was not ended without some very pertinent statements on 
valuation by the Commission in its second report, in 1948 (272 I. C. C 
375, at. p. 383). The Commission said : 


VALUATION 


The valuations of the respondents’ properties shown in the prior report were 
made as of a uniform date, December 31, 1934. Since that time respondents and 
other pipeline common carriers have filed returns required by us under section 
19a of the act, showing the changes made each vear in the properties as origi- 
nally valued. Owing to exigencies of war, resulting in depletion of cur staff, 
and to budgetary limitations, the data thus furnished have not been heretofore 
assembled by us so as to bring the valuations of these carriers down to date. The 
departmental work of compiling original cost and bringing forward the inven- 
tories of land and other property changes of pipelines has been suspended since 
June 30, 1944. Because of the enforced reduction of our staff and the pro- 
gressive decrease of amounts available under appropriations to administer 
section 19a, we had no alternative. That we suspended this work as to pipelines 
for the reasons stated was reported by us to Congress (annual reports to Con- 
gress, 1943, pp. 125, 126; 1944, p. 100; 1945, p. 113; 1946, p. 116; 1947, p. 143). 
We have completed the basie valuation of all the pipelines (except 1, which was 
in litigation), numbering 83, embraced in the original valuation program. To 
be of material service in proceedings involving the fixation of rates for the 
future, it is necessary that the basic valuations be corrected and brought as 
closely as possible to a current basis. 

For the present fiscal year, the Congress has made available a limited fund, 
which the House and Senate conferees recommended to be used in bringing to 
date the valuations of the interstate common-carrier pipelines. We have there- 
fore called for revised inventories and original cost statements by each pipeline 
common carrier originally valued, and similar information from 10 pipeline 
carriers whose properties (being of relatively recent construction) have not been 
valued. Jf enabled to complete the valuation of the properties of all common- 
earrier pipelines which are subject to the act, we can determine whether it is 
necessary or desirable to proceed against individual carriers, or to institute 
broad proceedings with respect to all common-carrier pipelines, to correct any 
situation which may be the subject of complaint or may appear to be in 
violation of the act. 

CONCLUSION 


The investigation was originally brought about because of reductions made 
in pipeline rates by respondents, which were protested by certain so-called 
independent petroleum interests and by the Federal code administrator, as 
previously stated. It has been largely an ex parte proceeding because of the 
absence of participation by the general shipping publie or individual patrons. 

The record shows that the reductions in rates which were the primary cause 
of this investigation were but the beginning of a continuing process which, as 
shown herein, has resulted in a decrease of more than 40 percent in the present 
rates below those which were in effect on December 31, 1933. This is the more 
remarkable, as every other type of common carrier in the same period has 
been forced to make general increases in rates—often successive increases of 
material size—to cover their mounting costs of operation. 

Without present-day valuations of the properties of the respondents being 
available at this time, and having regard for the values shown in the prior 
report as of December 31, 1934, the total pipeline operating income of the 
respondents for the year 1947 shown in appendix C would be $1,761,656 below 
a return of 8 percent. [Emphasis supplied.] 


It is only just and fair to say here that, as Commissioner Aitchison 
emphasizes, the delays in finding final values were not occasioned by 
any fault of the Interstate Commerce Commission, or of its Bureau 
of Valuation, or of the pipeline companies in furnishing the necessary 


1 See also ICC Annual Reports for the years 1948-54, inelusive (editor). 
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cooperation, but were due to insufficient appropriations. However, 
these delays presented a situation that was unsatisfactory to all 
interests. 

Summarizing that in a sentence, it means that in 1948 the Com- 
mission did not then have final valuations as ofa uniform date later 
than December 31, 1934. 

On December 14, 1949, the Commission issued a valuation report in 
the Ajax Pipe Line Corporation case (50 Val. Rep. 1), in which it 
said, on page 25: 

It became apparent as time went on that the previously found final values 
were far out of date. By the end of 1947 property changes had assumed vast 
proportions and price levels had changed so materially from those prevailing as 
of the date of the previously found values that shortcut methods of approxi- 
mating current value levels were considered unreliable. 

The Commission seeing the increasing need for bringing the values forward 
served valuation order No. 28 on all pipeline companies reporting it as of 
December 31, 1947. 

Valuation order No. 28 requires every common carrier by pipeline * * * to 
prepare and file under oath * * * on specified forms a complete and accurate 
inventory of its property * * * classified as directed by the uniform system of 
accounts * * * and to report the original cost of such units. Such inventory 
and report was to be as of the date established by the Director of the Bureau of 
Valuation and this date was set as of December 31, 1947. 


That date had already passed by almost 2 years when the first 
valuation report under the order, above referred to, was entered 
(Ajax). This meant that the Commission, which had been relying on 
values as of the basic date—end of 1934—had at the end of 1949, 15 
years later, begun another basic valuation series—as of December 31, 
1947, a valuation date which had gone by already by more than 2 years 
before the valuation series started. 

The next page I will omit because it summarizes, and I think ade- 
quately, something of what has been said. 

(The page referred to (p. 7) is as follows :) 





From the date history and quotations taken from the Commission’s final de- 
cision, in docket 26570, it appears that: 

1. As of September 24, 1948, the Commission said that it did not have a final 
valuation of the respondent carriers on a uniform valuation date more recent 
than December 31, 1934; that the subsequent data furnished by the carriers had 
not been assembled so as to bring the valuation of these carriers down to date. 

2. In 1948 the departmental work of compiling original cost and other prop- 
erty changes (almost completely eliminated during World War II) had been 
“suspended since June 30, 1944,” a situation which was repeatedly reported to 
Congress.’ 

8. Final pipeline values are found and reported “for ratemaking purposes.” 
This is stated in all of the Commission’s valuation reports. To be of material 
service in ratemaking the Commission says that “it is necessary that the basic 
valuations be corrected and brought as closely as possible to a current basis.” 

4. The Commission’s final decision to diseontinue its proceedings in docket 
26570 was made without an order and “without present-day valuations being 
available at this time” (1948). The phrase, “present-day valuations,” clearly 
refers to the inflation which has taken place in the Nation’s economy and whose 
inevitable effect on valuations was discussed in the Ajax case (decided December 
14, 1949, 50 Val. Rep. 1, at p. 25). 

In the foreword to the statement of methods in that ease the Commission said 
that, it had become apparent as time went on that the previously found final 
values were far. out of date; that by the end of 1947 property changes had 
assumed vast proportions and price levels had changed so materially from those 


1 See also annual reports of the Commission for 1948, p. 129; 1949, p. 70; 1950, p. 125; 
1951, p. 126 ; 1952, p. 134; 1953, p. 143 ; 1954, p. 75. 
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prevailing as of the date of the previously found values that shortcut methods 
of approximating current value levels were considered unreliable ; that the Com- 
mission saw the increasing need for bringing the values forward and served 
valuation order No. 28 on all pipeline companies reporting to it as of December 
31, 1947. 

Mr. Dow. I turn to page 8 next. This paper is headed “The Time 
Element in Pipeline Valuation.” It is a study which has not pre- 
viously been made. It is not in the literature of pipelines, and it is 
not in the literature of pipeline valuation by the Interstate Commerce 
Commission. 

Now, we start again. 

The first pipeline valuation as of December 31, 1934, was found on 
December 8, 1937 (Atlantic). The last valuation as of December 31, 
1934, was found on May 8, 1940 (Buckeye). There were 52 of these 
final valuations found between December 8, 1937, and May 8, 1940. 
These valuation decisions were on the average 4 years and 3 months 
short of being current (to use the Commission’s phrase). (See 
exhibit B.) 

Sixty-six final valuations as of December 31, 1947, were found 
between December 14, 1949 (Ajax), and March 18, 1952 (Anderson- 
Prichard). The average lag in these valuation decisions was 3 years. 

These differences, however, between the basic valuation date and 
the date of the valuation decision do not fully reflect these facts: 

1. That in 1948 the Commission had, for the 26 pipeline companies 
which were respondents in docket No. 26570, a ratemaking proceed- 
ing, no final valuations for ratemaking purposes more current than 
those made as of December 31, 1934. 

2. That not until March 18, 1952, did the Commission have avail- 
able for ratemaking purposes all of the final valuations of pipeline 
companies valued as of December 31, 1947. This means that more 
than 4 years from the basic valuation date had elapsed before the 
Commission had completed the 1947 valuations. 

Now, for my letter to Commissioner Aitchison, which seems to have 
provoked a tremendous amount of interest—I am pushing this thing 
now—my letter to Commissioner Aitchison was dated November 15, 
1951. Six weeks thereafter; namely, December 31, 1951, the basic 
valuations of the pipeline companies which had been valued as of 
December 31, 1947, were already 4 years old. 

If a future basic valuation date were to be decided upon, applicable 
to all pipelines, in accordance with the previous practice, then, at the 
then current rate of progress it could easily have been 4, 5, or 6 years 
more before all the valuations could be brought to the new valuation 
date. This would mean that, as to some pipelines, valuations would 
soon be 6 or more years old before being supplanted by later, new find- 
ings of value. 

This condition—of valuations for ratemaking purposes that. were 
far in arrears—was the condition faced by the Commission in docket 
No. 26570 when in 1940 the best yardstick available for ratemaking 
was the 1934 series of basic valuations. Again in 1948, these 1934 val- 
ues provided the best available measure of reasonable or unreasonable 
return. The Commission itself in this (1948) decision and later in 
the 1949 valuation decision of the Ajax Pipe Line, commented on the 
unreliability of 1934 values and 1934 inventories, so far as their use- 
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fulness 15 years later was concerned. These comments have been 
quoted above. 

The Commission has always recognized that valuation should be 
current. In looking back to the time when the primary valuation of 
the railroads had been completed and the valuation of pipelines was 
about to get underway, it is clear that the Commission expected that 
if certain procedural changes in the valuation act which it recom- 
mended were made, its progress would be rapid and its valuations sub- 
stantially current. Otherwise it said bringing its valuations down to 
date would be 





cumbersome and far too costly and that the results would be unsatisfactory, be- 
cause valuations would always be greatly in arrears of the time of their use, 
necessitating resort to estimates and other expedients to bridge a considerable 
interim. [Emphasis supplied.] 

(See ICC annual report for 1932, pp. 91, 92.) 

After the amendment of June 16, 1933 (48 Stat. 221), in its next an- 
nual report to the Congress the Commission said : 

* * * the Bureau is now in a position to furnish the valuation elements speci- 
fied by the act within a period of 60 days which, it is expected, will, during the 
next year, be reduced to 30 days or less (ICC annual report for 1933, p. 73). 

This reference, in 1933, was, of course, to the status of valuation of 
the railroads, but valuation by the Interstate Commerce Commission is 
for ratemaking purposes and the Commission’s appreciation of having 
at all times values that are current is obvious. 

"The Commission described the amended act as directing it to keep 
itself informed of the— 
cost of all additions and betterments, of all changes in the investment, of current 
changes in cost and values of all properties, and to have available at all times 
the information necessary to revise and correct the previous inventories, classi- 
fication and values of properties, * * *. 

In using the expression, “to have available at all times,” the Com- 
mission could have had in mind nothing less than values that are cur- 
rent. Obviously the Commission did not anticipate the reduction in 
appropriations and in staff that were to follow, as well as the require- 
ments of the valuation of pipelines, the interference of a world war 
with the Commission’s valuation staff, the new construction of pipe- 
lines that would substantially increase their mileage, traffic volume, 
and investment—or the severe effects of inflation upon costs and values. 
(See exhibit B.) 

The Commission had been engaged for two decades in valuing the 
railroads before it reached a point 1n 1934 where it could take up pipe- 
line valuation. It had had valuable experience over this long period 
in working out the valuation procedures, eae wil the coopera- 
tion that was developed between committees drawn from the carriers 
and from the Commission’s valuation engineers and accountants. 

The Commission has recognized for more than 40 years its legal 
duty to ascertain and report the value of all the property owned or 
used by every common carrier, and to ascertain and report the original 
cost to date, the cost of reproduction new, the cost of reproduction new 
less depreciation, and the methods by which these several costs were 
obtained. Also it has recognized and compiled with the further re- 
quirement of the Interstate Commerce Act that it ascertain and re- 
port an analysis of the methods of valuation employed. These require- 
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ments of law include, provide for, and empower the Commission to 
compel, if necessary, cooperation on the part of the carriers. 

And then I repeat here just 2 or 3 sentences from the law, which 
the Chairman of the Commission repeated this morning, and I do not 
find it necessary to repeat, for that reason. 

(The material above referred to is as follows :) 

* * * Every common carrier is hereby directed and required to cooperate with 
and aid the Commission in the work of the valuation of its property in such 
further particulars and to such extent as the Commission may require and 
direct * * *. 

Mr. Dow. No authorization could be broader and _no limitation has 
been placed upon it by any decision of the courts. 

The resulting activities in making use of this cooperation and the 
findings of value have been reported to the Congress, to the Attorney 
General, : and to the States, many times over a long period of years. 

Why does the Commission use one formula for railroads and another 
for pipelines? If I don’t do anything else, | want to have 2 or 3 
minutes to deal with that one. 

It has been pointed out that the Commission’s finding of value is for 
ratemaking purposes. The question may arise, and has arisen in rail- 
road cases, as to whether increases in rates may not accentuate an al- 
ready pronounced loss of competitive traffic. 

The most recent general railroad rate increase case (Lx parte No. 
206), decided August 6, 1957, shows that the Commission felt it neces- 
sary to take into consideration, among other factors, the loss of railroad 
traffic stemming from the competition of pipelines and other carriers. 
In its decision in that case,’ the Commission points out that in 1939, 
of the volume of intercity freight traffic, both public and private, the 
railroads carried 62.4 percent of the total ton-miles while the pipelines 
carried 10.2 percent. In 1955 the railroad percentage of ton-miles had 
dropped to 49.5, a decrease of 20 percent, while that of the pipelines 
had increased to 15.9, an increase of over 50 percent. These are pro- 
portional percentages. Actually the pipelines’ traffic increased 265 
percent. 
and talking about freight rate increases, I would like 
to have this fact stated here completely in mind. — In this Ex parte 206, 
this most recent case, the Commission refers to a series of railroad 
general rate increase cases, June 20, 1946, to February 4, 1957, in which 
it estimated—and this is in the Commission’s report—that on a cumu- 
lated basis the railroads were granted increases in rates amounting to 
98.2 percent (at p. 663). The increases granted in this proc eeding 
raise that percentage to 107.7 percent. And this is in addition to very 
large rate increases granted previously to 1946. 

This and other numerous contrasts between pipelines and railroads 
have an unmistakable bearing on the valuation process. 

In contrast. to railroad rate increases, granted in the most recent 
and in prior cases, pipeline rates have been substantially reduced, as 
heretofore shown. 

Now, I am trying, Mr. Chairman, in what I have written here, to be 
very considerate about a situation which I regard as very, very serious 
for the entire American people, and that is the railroad situation. 





1300 TC. C. 633, at p. 667 
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I do not represent any railroad. I do not represent any individual 
pipeline company. But the process of diminution of railroad traffic 
going on, as it does steadily, with passenger traffic largely lost already 
to the private automobile, to the bus, to the airplane, and with freight 
traffic leaving the rails to the more convenient transportation by truck 
and to pipelines, to barges and others, is creating a situation which 
will come on us in a few years in a most serious way. 

Without desiring to overemphasize the increasing disabilities of the 
railroads in competitively baliine their place in the transportation 
field it must be said that pipelines are gaining in volume of traffic and 
new pipelines are steadily being built. 

It will be noted that my letter to Commissioner Aitchison did not 
suggest—this is important, Mr. Chairman—or recommend any short- 
ened or simplified valuation procedure, but merely requested the Com- 
mission “to make inquiry of its Bureau of Valuation with respect to 
the feasibility of simplified methods and if it is found that such 
methods are feasible then to direct the Bureau of Valuation to issue 
tentative valuations upon the procedure that. may be decided upon.” 
I did not wish to influence tithes the measure or the manner of the 
valuations. (Also, see exhibit A.) 

As shown in my testimony before Senator O’Mahoney and his Tem- 
porary National Economic Committee in 1939, I have thought and I 
continue to think that the great safeguard of the public and of pipe- 
line transportation, as the pipelines have been built, owned, and 
operated by oil companies, rests in the fact that they are subject to 
those provisions of the Interstate Commerce Act which make unlaw- 
ful any rates or practices that are unreasonable or unjustly discrimi- 
natory. It was in the light of this belief, as well as the dissatisfaction 
with belated valuations, that, on November 15, 1951, I sought a con- 
ference with Commissioner Aitchison. 

The reasons for addressing my letter to Commissioner Aitchison 
were obvious. He was a member of the Interstate Commerce Com- 
mission for almost 35 years, October 5, 1917, to July 10, 1952. He 
had had charge of docket No. 26570 throughout its 14 years, had par- 
ticipated in more than 140 of the Commission’s pipeline valuations, 
as well as many more valutions of the railroads. He was then, 1951— 
and this was crucially important—and for years had been chairman 
of the Commission's division having supervision and charge of valua- 
tion. 

Why shouldn’t I go to him and why shouldn’t he ask me to put 
what I said in writing and why shouldn’t I have written my letter? 
I want to add a personal word about Commissioner Aitchison, whom 
I knew when he was counsel in Washington for the National Associa- 
tion of Railroad and Utility Commissioners of the United States 
before he was appointed to the Interstate Commerce Commission in 
1917. I had practiced before him during a substantial part of his 
35 years on the Interstate Commerce Commission. 

In all my experience with Government officials, I have never known 
a man who took his duties more seriously or who performed them with 
a greater sense of propriety. He is a man of great ability. In the 
field of valuation of common carriers he is a nationally recognized 
and highly regarded authority. As a member of the Commission he 
was unusually sensitive to the responsibilities and dignity of his office. 
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And I add one more sentence, Mr. Chairman, to bear upon, as I 
think it does, somebody’s potential innuendo that I went to see a 
person whom I personally knew and could influence. This sentence 
follows: 

If anyone had ever tried to influence him outside the rooms assigned 
to hearings and oral argument, he would have received a rebuff that 
he would never forget. 

Commissioner Aitchison never replied to my letter of November 15, 
1951. Thad never spoken to him about pipeline valuation prior to the 
one interview to which I have referred, nor did I ever speak to him 
again about pipeline valuation while he was a member of the Com- 
mission. (Mr. Dow also stated that following his invariable practices 
he had not discussed any phase of pipeline v: valuation with any other 
member of the Interstate Commerce Commission at any time. ) 

On the importance of annual current valuations, the record as here 
recorded speaks for itself. 

T am glad to be able to say at this time, October 1957, that in recent 
years the Commission has made definite progress toward making valua- 
tions that are current. The 1955 series of pipeline valuations is near- 
ing completion. The average “lag’”—the difference in time between 
December 31, 1955, and the date of valuation report—is a little more 
than 1 year, contrasted with 4 years and 3 months for the 1934 series 
and 3 years for the 1947 series. 

Now, this is a personal word, Mr. Chairman, for which I hope that 
I will be forgiven. I testified a long, long time before Senator 
O”’Mahoney in : the TNEC investigation, and - you know the kind of 
hearing he likes to have. He likes to have a great big oval table, and 
he likes to sit at one end of it. He likes to have 2 or 3 A- -plus assist- 
ants on his staff, just as you have, and in addition to the other Sena- 
tors that might be on the subcommittee, he likes to have Justice, Fed- 
eral Trade, Treasury, and other Departments represented. 

All right. I presented my testimony on petroleum transportation, 
not mérely pipelines but all phases of petr sétbom transportation, with 
a great many statistics, and after I finished by testimony, these fel- 
lows from Justice and Federal Trade, and Mr. O’Connell I remember 
from Treasury—I didn’t expect him there, but he was there—they 
went after me, and we had it out in good shape, and I gave them my 
views on every point that they made. 

Now, I have got somewhere a printed volume here—it is very, very 
small; I am not going to turn it over to the committee, because it has 
become a collector’s item. It is my testimony before the TNEC. And 
one of those interrogators said, Mr. Dow, well, now, this business of 
pipelines owned by oil companies, why shouldn’t they just divorce 
them all? So I said to the Senator, Senator O’Mahoney, I had not 
thought that the issue of pipeline divorcement was germane to your 
inquiry, but if it is, I will be glad to present my views on it. And 
they are presented on that issue in a separate chapter in this printed 
volume. That is 19 years ago, and I wish somehow—a fellow takes a 
great deal of pride in what he writes himself. I don’t know why he 
should. Ido. I wish somehow that 

The Cuarrman. Mr. Dow, do you want us to put that in the record? 
We will return it to you. 

Mr. Dow. Will you put it in the record? 
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The CHarrMan. Certainly. 

Mr. Dow. Wonderful. Wonderful. 

The Cuarrman. Certainly. So you don’t have to worry about it 
being a collector’s item. 

Mr. Dow. That is fine. 

The Cuarrman. We will have it copied and returned to you. 

(The document referred to appears at p. L054. ) 

Mr. Dow. That is fine. Here are just 2 or 3 sentences. You know, 
Mr. Chairman, I was very much discouraged and disheartened by 
yesterday’s session of this committee. I will tell you why. There 
was a good deal said in criticism of Justice and Justice had its replies, 
and nobody all day long said a good word for pipelines. Nobody all 
day long. They were the instruments of transportation involved in 
the situation. Y our committee, able as it is, admirable as it is, doesn’t 
transport any oil and neither does the Justice Department. I was 
disheartened last night at the fact that the virtues, if there are any, 
of pipelines were « -ompletely neglected. 

Now, anticipating with a little more foresight than I usually have, 
that. some such situation might develop again, I put in a few words 
about pipelines, very few. [ want to read them. I said, and under- 
scored the words: 


It lies in my desire to do whatever I can to preserve the right of an oil 
company to build, own, and operate its own pipelines. 


Now, this is it. 


it is enough to say that in my opinion America’s oil pipelines as now built 
and operated are rendering a magnificent transportation service not fully under- 
stood and therefore not fully appreciated. They are moving millions of barrels 
of oil every day. They work 24 hours a day, 565 days a year. They are effi- 
cient, economical, and safe. They run under the surface of the land, under rail- 
roads, under highways, under rivers, under gulfs, and even under oceans. 
They have no grade crossings, no traffic accidents, and create no traffic prob- 
lems. They have received no Government subsidies. Their rates are still 
trending downward while their competitors among other agencies of transport 
are asking for increases. They pay Federal transportation taxes at a higher 
rate than any other form of domestic freight transportation. They pay property 
taxes to the States, frequently based on Federal valuations which are required 
by law to be reported separately by States and to the States. They do not 
embarrass investors with receiverships or reorganizations. On the matter of 
economy, they are the lowest cost agency of overland transportation. On the 
matter of protection for the Nation in time of crisis, they afford a security that 
is unparalleled among carriers. They are a major factor in some part of the 
transportation which makes it possible for people of the smallest town and on 
farms anywhere in this country to bave the petroleum products that they 
need. 


[ will skip the rest. That is to say, I won’t omit it from the record, 
but I will stop talking about it at this moment. 
(The remainder of Mr. Dow’s prepared statement is as follows :) 


As a result of studies begun years ago I have long had a special interest in 
pipelines. That interest is beyond any particular situation such as any court 
decree or any particular phase of valuation. 

It lies in my desire to do whatever I can to preserve the right of an oil com- 
pany to build, own, and operate its own pipelines. 

My reasons for that interest have been stated in my testimony before the 
TNEC and on such bills as that to require certificates of public convenience 
and necessity before pipelines can be built.’ 


2 


‘See hearings, June 8, 1940, before subcommittee of the Senate Committee on Interstate 
Commerce on S. 3753 and hearings, April 2, 1941, before subcommittee of the House Com- 
mittee on Interstate and Foreign Commerce on H. R, 290, H. R. 15, and H. R. 118. 
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They pay property taxes to the States, frequently based on Federal valuations 
which are required by law to be reported separately by States. They do not 
embarrass investors with receiverships or reorganizations. On the matter of 
economy, they are the lowest cost agency of overland transportation. On the 
matter of protection for the Nation in time of crisis they afford a security that 
is unparalleled among carriers. They are a major factor in some part of the 
transportation which makes it possible for the people of the smallest town 
and on farms anywhere in this country to have the petroleum products they 
need. 

Pipelines in interstate commerce were brought within Federal regulatory 
authority by the Hepburn Act in 1906. That meant that they must file tariffs, 
that their rates must be reasonable, and that their rates and practices must 
be free from unjust discrimination or undue prejudice between persons or local- 
ities. After several years of litigation the application of this act with refer- 
ence to pipelines was sustained by the Supreme Court, June 22, 1914, a little 
more than a year after the Valuation Act was passed. 

Regulation in determining the reasonableness of pipeline rates and their free- 
dom from unjust discrimination is lodged in the Interstate Commerce Com- 
mission. 

In my view it is unthinkable that that act of Congress with reference to pipe- 
lines should, would, or could be repealed. 

It is also my view, as I have repeatedly said, that existing regulatory 
authority, with its assurance that rates and practices will be reasonable and 
nondiscriminatory, is the greatest safeguard of the right of an oil company, 
now and for the future, to build, own, and operate a pipeline. 

And I submit to your committee the foregoing statement in support of valua- 
tions that are annual, as accurate as possible, and made with the least prac- 
ticable expense to Government and the pipeline industry. 


Exuisit A 


BUREAU OF VALUATION, 
December 26, 1951. 
Memorandum to Commissioner Aitchison : 

This refers to a letter to you from Mr. Fayette B. Dow, dated November 15, 
1951, relative to the possibility of the Commission making yearly valuations of 
the property of the pipeline companies subject to section 19a of the Interstate 
Commerce Act. 

I do not know what shortened procedures Mr. Dow may have in mind, but 
after giving due consideration to simplified procedures, we have effected sav- 
ings in detail for the Bureau and the carriers by modification of the require- 
ments of future reporting of the property changes. Several other possibilities 
are under consideration, all looking toward reduction of details on the returns 
to the valuation orders. 

Were valuation reports to be issued annually, I would recommend the mini- 
mum fieldwork of spot checking returns to valuation order 3 and a limited 
amount of current land appraisal. Due to present shortage of personnel and 
travel funds little of this work is now being done. 

If consistent with the Commission’s policy substantial savings in detail could 
be effected through condensation of tentative and final valuation reports with 
much of that now included eliminated by reference to preceding reports. Only 
changes in corporate and financial status, together with a full statement of the 
elements of value and the final value, need to be incorporated in the report. 

Most of the additional work involved in the issuance of annual final valuation 
reports would be in connection with the preparation and service of the tentative 
and final valuation reports, since the regular program of the Bureau contemplates 
an effort to keep underlying inventories and costs of the pipelines current. 

Regardless of all possible simplification if annual valuation reports of pipeline 
companies are made, it will be necessary further to curtail certain phases of the 
railroad work until such time as the staff of the Bureau of Valuation is restored 
to a status commensurate with its workload. 

G. S. Dovetass, Director. 
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Exursit B 


ANNUAL REPORT OF THE INTERSTATE COMMERCE COMMISSION, 1940, TO THE CON- 
GRESS, NOVEMBER 1, 1940, aT PAGcEs 133-134 


Valuation of pipelines.—The original, or basic, program of valuing the prop- 
erty of carriers by pipeline was completed. The program embraced 52 operating 
companies and 1 lessor, which together own 92,863 miles of oil and gasoline trunk 
and gathering lines. The values found by the Commission of the properties of 
these companies, excluding working capital of $7,589,194, aggregate $564,654,534 
for property owned and $542,158,198 for property used. As of December 31, 1934, 
the date of valuation, they had outstanding $381,908,987 of capitalization, con- 
sisting of $84,137,676 of long-term debt and $297,771,311 of capital stock. Their 
total recorded investments amounted to $835,683,565, of which $766,371,364 
represents investment in carrier property. 

The Bureau now has well underway a supplemental program of valuing such 
companies that have come into existence, or that have been clasified as common 
carriers subject to the act since the basic program above mentioned was started. 
Pipeline valuations are being called for in litigation involving rates. 

The carriers by pipeline are now filing reports of property changes for the 
years subsequent to valuation dates, and these reports are being field-checked in 
order that the valuations may continuously be brought down to later dates as 
required. 

Keeping valuation data current—While major amendments were made to the 
Interstate Commerce Act by the Transportation Act of 1940, no change was made 
in section 19a, Paragraph (f) of this section requires the Commission to keep 
itself informed with respect to all new construction, extensions, improvements, 
retirements, or other changes in the condition, quantity, use, and classification 
of all property as to which original valuations have been made, and the cost 
of all additions and betterments thereto, and with respect to all changes in the 
investment therein which have occurred since basic valuations were made, and 
to have information available “at all times” that will enable the Commission 
to revise and change its previous inventories, classifications, and values. During 
the year, and particularly since January 1, 1939, calls for current valuation data 
have caused a very material slowing-up in the work of bringing valuations 
to date. The progress made was far below the annual accumulation of work 
required to be done. Because of shortage of staff in the last few years, various 
phases of this work have been falling behind, and are now from 2% to 10 years 
short of being current, and this “lag” is accumulating. This deficiency of progress 
in bringing valuations to date is a serious matter, because that work is the key 
to practial use of valuation data, It is essential to the integrity and usefulness 
of the records. The only way in which this situation can be cured, however, is 
by an increase of the appropriation for the work of the Bureau. [Emphasis 
supplied. ] 


Now, my second statement I will ask to have taken as is, in the record. 
It shows, Mr. Chairman, exactly what I do as chairman of the API 
Committee on Pipeline Accounting Regulations. 

The Cuatrman. That will be accepted for the record. 


THE COM MITTEE ON PIPELINE ACCOUNTING OF THE AMERICAN PETROLEUM INSTITUTE: 
AGENDAS AND ACTIVITIES OF THE COM MITTEE 


Statement by Fayette B. Dow 


BRIEF HISTORICAL STATEMENT 


This committee dates back to 1921. Fayette B. Dow is chairman and has been 
for many years. The name of this committee, and of course its personnel in the 
intervening years, have been changed, e. g., Pipeline Depreciation Committee 
(not originally, but later becoming an institute committee), Topical Subcom- 
mittee on Accounting Regulations, and now Committee on Pipeline Accounting. 

The Transportation Act of 1920 contained a provision requiring the Interstate 
Commerce Commission to prescribe rates of depreciation for common carriers 
subject to the act. The Commission’s record in docket No. 19200, Depreciation 
Charges of Carriers by Pipelines (205 I. C. C. 33), traces the history not only of 
this proceeding but also of the formation and participation of the pipeline de- 
preciation committee. Briefly, the story of the committee is this: 
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On January 7, 1921, the Commission requested the American Petroleum In- 
stitute to submit a statement or brief representing its opinion: “with respect to 
the classes of depreciable property (by groups, if practicable), the method of 
ascertaining the service life and salvage value, the bases upon which deprecia- 
tion charges should be accrued, the necessity for accruals, the relation of main- 
tenance charges to depreciation, and the manner in which the percentages of de- 
preciation applicable to the several classes of property should be determined.” 

In connection with this request “the attention of the American Petroleum 
Institute was directed to the provisions of section 20 of the act.” Section 20, 
paragraph (1) gave the Commission authority to require from all carriers sub- 
ject to the act, annual, periodical or special reports, but also, “specific answers 
to all questions upon which the Commission may need information.” 

Pursuant to this request the institute called a meeting at which all pipeline 
companies subject to the Interstate Commerce Act were invited to be present. 
The names of the companies which participated are stated on page 6 of the 
stenographer’s minutes of the first hearing, April 12, 1927, in the Commission’s 
docket No. 19200. Fora brief reference to this hearing, see exhibit A. 

In its opinion in that case the Commission said : 

“As a result, a committee designated as the ‘pipeline depreciation committee’ 
was appointed with full power to act for and on behalf of the various pipeline 
companies represented. Hach company was to have an opportunity to be heard 
er the subject, either verbally or by brief, and the committee was authorized, 
upon reaching a conclusion, to submit to us its recommendations in the prem- 
ises. In conformity with this arrangement the committee investigated the sub- 
ject and submitted a statement of its views and recommendations. Later a 
conference was held between our representatives and the committee, and follow- 
ing that, through the use of a questionnaire, the various pipeline companies 
reporting to us were called upon to submit certain detailed information upon 
the subject.” (See 2051. C. C. 33, at p. 34.) 

The Commission had decided the telephone and railroad depreciation cases 
(118 I. C. C. 295) November 2, 1926, and on April 12, 1927, held the hearing 
referred to, and quoted from in exhibit A. Shortly thereafter, the telephone 
and railroad cases were reopened, and briefs by the Pipe Line Depreciation 
Committee and others were deferred until the second decision in the telephone 
and railroad cases, on July 28, 1931 (177 I. C. C. 351). 

On November 29, 1933, the Commission issued a proposed report, in lieu of 
briefs, and on March 31, 1934, exceptions to the proposed report were filed for 
the Pipe Line Depreciation Committee of the American Petroleum Institute, by 
Fayette B. Dow, the committee’s attorney. 

The docket was submitted on June 5, 1934, for decision, and decided on 
November 13, 1934, with a continuing order of the same date. The case is still 
open and active. The latest suborders, Nos. P-S—B and P-119A, were issued 
October 10, 1957. These suborders follow examination by the Commission of 
individual pipeline company data filed in connection with the service life of its 
property. 

The Pipeline Depreciation Committee was later called upon by the Commission 
to assist in a revision of the uniform system of accounts for pipeline companies. 
The first issue of this uniform system was approved by an order of the Commis- 
sion on December 22, 1914, to be effective January 1, 1915. It was of a general 
nature, requiring a classification of investment, operating revenues, and operat- 
ing expenses. It attempted to achieve uniformity of accounting by requiring 
earriers to submit all questions of doubtful interpretation of the accounting 
rules to the Commission for consideration and decision. 

Mr. Alexander Wrlie, Director of the Bureau of Accounts of the Commission, 
under date of February 24, 1934, sent to Fayette B. Dow a tentative draft of the 
uniform system of accounts for pipelines for comments of the Committee for 
Pipe Line Accounting, then called the Conference Subcommittee on Accounting 
Regulations, which had recently been appointed at the annual meeting of the 
American Petroleum Institute in Chicago, October 23-26, 1933. Copy of Mr. 
Wrylie’s letter is not now available but Mr. Dow’s reply has been preserved in 
the record of the Commission’s docket No. 19200. (See exhibit B.) The Com- 
mission’s desire to have the views of the pipeline accounting group is clearly 
indicated. 

A considerable number of revisions in various accounting requirements have 
been made and in many instances the Committee on Pipe Line Accounting has 
been called upon for study and recommendations. Similarly the committee has 
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been asked to consider and advise with reference to annual report form P for 
pipelines, filed with the Commission. 

The consultations referred to with the Commission have been carried on with 
the Bureau of Accounts, Cost Finding and Valuation; and the Bureau of Trans- 
port Economics and Statistics. 

An indication of the scope of subjects considered by the Committee on Pipe Line 
Accounting is shown in exhibit C, attached. 

The Commission’s procedure in connection with pipeline depreciation, the de- 
velopment of the uniform system of accounts, the preparation of annual report 
form P, and other similar matters, was very like what the Commission had 
done in the telephone and railroad depreciation cases, just as—in connection 
with valuation of pipelines—it followed the practices developed and followed in 
railroad valuation matters. Attention is called to a letter by the Chairman of 
the Interstate Commerce Commission to Mr. F. A. Delano, chairman of the 
Special Committee of the American Railway Association, as reported in 177 
ICC 466. 

In that letter. dated October 20, 1908, the Chairman said: 

“The important question from the Commission’s point of view, is found on the 
third page of your letter. You ask if the Commission desires your committee 
‘to suggest an accurate method of determining percentages.’ There is but one 
answer to this question. The Commission recognized at the outset that the task 
of formulating a system of railway accounting was one which required the co- 
operation of those who by training and experience had expert knowledge of the 
many difficult problems involved, and for that reason accepted without hesitation 
the proffered assistance of railway accountants, and although the work is now 
well advanced, the Commission is still anxious to secure all assistance possible 
in working out the details of the system of accounts which has been prescribed. It 
desires to continue the relation which has existed for nearly 20 years between 
the Division of Statistics and Accounts and the Association of American Railway 
Accounting Officers ; it desires to cooperate with the Statistical Committee of the 
American Railway Association in the development of a practical and uniform 
system of statistical compilations; it desires to make use of the friendly feeling 
which seens to exist on the part of the Freight Claims Agents’ Association in 
arriving at some uniform method of procedure in this branch of railway admin- 
istration ; and it is especially anxious to establish a basis of cooperation with the 
committee of which you are the chairman, provided the members of this com- 
mittee have time to give to the detailed consideration of the many questions of 
mutual interest that may arise.” 


I11OW THE INSTITUTE’S COM MITTEE ON PIPELINE ACCOUNTING WORKS 


The committee, in acting upon the requests of the Commission’s Bureau of 
Accounts, has worked out a procedure described by Fayette B. Dow, its chair- 
man, at a later meeting of the American Petroleum Institute. The following is a 
stenographic report of his statement as printed and distributed by the institute. 


REPORT OF CONFERENCE SUBCOMMITTEE ON ACCOUNTING REGULATIONS 
(Fayette B. Dow, chairman) 


Mr. Dow reported as follows: 

“T would like to make a brief statement about the methods employed by our 
committee cooperating with the Interstate Commerce Commission. Some of 
you may not be familiar with the how the committee works, and after that state- 
ment, I will ask Mr. Gompf, the vice chairman of our committee, to give you a 
statement of what has taken place since our last report a year ago. 

“The Interstate Commerce Commission, as you know, has authority to prescribe 
regulations with respect to the bookkeeping and accounting and the reporting of 
pipeline companies that are subject to the Interstate Commerce Commission Act. 
We have at all times a set of regulations that are in effect, but several times during 
the year the Commission’s Division of Accounts has occasion to suggest changes 
in those accounting regulations, and under those circumstances what it does is 
this: It sends to me a statement of a proposed revision in the accounting regula- 
tions and asks me to submit that to the American Petroleum Institute committee 
which deals with that subject and to give the Commission the views of our group. 
I send out to the members of the committee the proposed change in the account- 
ing regulations and ask that each member of the committee express his opinion 
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on these proposed changes by letter to me with copies to our vice chairman, at 
the present time Mr. Gompf, who is technically informed and who gathers up the 
various views, puts them together and sends them on to me and I transmit them 
to the Commission. 

“Now, we ask the members of the committee to say whether they are in favor 
or whether they are opposed to the proposed change in the regulations and to 
give their reasons. Then I submit the entire file to the Commission’s Division 
of Accounts. If [for example] 10 members of the committee agree that the 
proposed change is sound and 4 members think it isn’t or that some other 
change would be preferable, the Commission's Division sees the entire file. We 
withhold nothing, because we are as anxious as they to have the regulations 
right. Then when the Commission gets the views of our committee, a question 
arises as to whether there are enough differences of opinion to warrant a con- 
ference in Washington on the subject, whether the proposed regulation is impor- 
tant enough to justify a conference; if it is, then from our committee we select 
4 or 5 men to constitute a subcommittee to discuss the subject and after that 
procedure has taken place, the [Commission’s] Division, in the light of what our 
people have said about it, and in the light of what they think themselves, make 
a recommendation to the Commission for action and the Commission revises or 
does not revise the regulation in question. 

“Now I think that is about as satisfactory a basis of cooperation between a 
regulated industry and the regulatory authorities as one could devise. It has 
worked very well indeed, and the fact that we withheld nothing from the Com- 
mission, the pros and cons, the arguments, and so forth, has meant that the 
Commission and its Division of Accounts have confidence in pipeline carriers and 

know that they want the accounting regulations to be right. 

“That is an opening statement, and I will ask Mr. Gompf to give you a sum- 
mary of what has taken place during the last year.” 

©. H. Gompf, vice chairman of the committee gave the following brief sum- 
mary of the activities of the committee: 

“1. Recommendaitons of the committee in 1947 culminated in technical modi- 
fications of the uniform system of accounts for pipelines, such modifications be- 
coming effective January 1, 1948. 

“2. Certain suggested technical changes in the form of the annual report 
form P were reviewed by the committee, and modified changes, as approved by 
the committee, were incorporated in the report form by the Commission. 

“3. Republication of the uniform system of accounts for pipelines bringing the 
publication up to date was completed, and notice was sent to all carriers on 
October 18, 1948. 

“There were no other matters handled by the committee.” 


THE INTERSTATE COMMERCE COMMISSION FOR MANY YEARS HAS FOUND IT NECESSARY 
AND SOUND TO RECOGNIZE GROUPS AND GROUP REPRESENTATION IN ITS ADMINISTRA- 
TIVE CONFERENCES AND IN ITS HEARINGS AND DECISIONS 


In referring to the Committee on Pipeline Accounting and its procedural prac- 
tices with the Interstate Commerce Commission it is hardly necessary to say 
that the Commission, over a long period of time, has found it advantageous and 
in fact necessary to recognize groups and group representation in carrying out 
its authority and duties under the Interstate Commerce Act. Those representa- 
tions may be geographical, relating to entire areas or to specified commodities 
or to other relationships in which shippers or carriers have a common interest. 
(See e. g., Rule 1.48, Rules of Practice: Parties having a common interest.) 
This common interest frequently makes possible consolidations of testimony, and 
avoids duplication of effort in presenting facts and in oral argument. Without 
such cooperation the Commission’s burden—still far too heavy—would make 
impossible the successful administration of the Interstate Commerce Act. 

If the intention of Congress is to be put in effect, there are some facts which 
‘cannot be questioned. 

(1) The intention of the Congress is that carrier accounting must be uniform 
(Interstate Commerce Act section 20 (3)). No system of supervision and regu- 
lation would be complete “without requiring the accounts of all the carriers to 
speak a common language” (Kansas City Southern Ry. vy. United States, 231 
U. S. 423). 

(2) To prescribe effective accounting regulations the Commission must have 
the information with respect to the pipeline industry which the Interstate 
Commerce Act, seciton 20 (1) gives it the power to command. 
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(3) Group representation is essential to get the benefit of the opinions of all 
pipeline accounting officers. 

(4) The open procedure adopted, wider the supervision of the Commission’s 
Bureau of Accounts, Cost Finding and Valuation, accomplishes the aim of the 
Congress with the least possible confusion for the ‘Commission and the industry, 
and the most effective protection of the public interest. 





ExtTRACTs From STENOGRAPHER’S MINUTES 
BEFORE THE INTERSTATE COMMERCE COMMISSION 
Docket No. 19200 


DEPRECIATION CHARGES OF CARRIERS BY PIPELINES 


Room 1028, TRANSPORTATION BUILDING, 
Washington, D. C., Tuesday, April 12, 1927. 
The above-entitled matter came on for hearing pursuant to notice, at 10 a. m, 
Before : Examiner A. M, Bunten. 
Appearances: (P.1). 
* * * + * * * 


PROCEEDINGS (P. 2) 


Examiner BuUNTEN. Gentlemen, the Interstate Commerce Commission has as- 
signed for this time and place a further hearing in docket No. 19200, Deprecia- 
tion Charges of Carriers by Pipe Lines. We would like to have discussion and 
testimony offered confined as nearly as may be to the subject matter of the 
notice which was sent out by the Commission under date of February 7. 

We would like to have the appearances filed at this time. 

Mr. Dow. Fayette B. Dow, Munsey Building, Washington, D. C., appearing for 
the Pipeline Depreciation Committee. 


- * * x * + Rit 
Examiner BUNTEN. Proceed, Mr. Dow (p. 3). 
* aa * * cad ” ” 


DIRECT EXAMINATION 


Q. (By Mr. Dow) Mr. Hare, will you give your name to the reporter ? 
A. Ralph G. Hare. 


a * * *” * * * 


Q. Mr. Hare, have you prepared a statement to be submitted in behalf of the 
committee? 

A. Yes, sir; I have. 

Q. Will you please present it for the record. 

Mr. Hare. A letter was addressed to the American Petroleum Institute under 
date of January 7, 1921, by Mr. Frank 8S. Fowler, Chief of Depreciation Section, 
in which attention was directed to the provisions of section 20 of the Interstate 
Commerce Act, as amended February 28, 1920, and the institute was requested 
to submit a statement or brief representing its opinion with respect to the classes 
of depreciable property (by groups, if practicable), the method of ascertaining 
the service life and salvage value, the bases upon which depreciation charges 
should be accrued, the necessity for accruals, the relation of maintenance 
charges to depreciation, and the manner in which the percentages of deprecia- 
tion applicable to the several classes of property should be determined. 

Pursuant to this request, the institute called a meeting at which all pipeline 
companies subject to the Interstate Commerce Act were invited to be present. 

* * * * * + * 


By appropriate action of the meeting the following committee, designated as 
the Pipeline Depreciation Committee, was appointed: C. H. Kountz, Prairie Pipe 
Line Co., chairman; W. E. Badger, Illinois Pipe Line Co. ; D. S. Bushnell, Indiana 
Pipe Line Co., et al.; C. E. Crawley, Sinclair Pipe Line Co.; J. Frank Drake, 
Gulf Pipe Line Co., et al.; Thomas M. Taylor, Texas Pipe Line Co., et al.; 
Daniel O. Towl, Tuscarora Oil Co., Ltd. 
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The following resolution was then unanimously adopted : 

“Resolved, That the committee of seven, which has been appointed by the 
chairman be and is hereby given full power to act for and on behalf of the various 
pipeline companies represented at this meeting on the subject of depreciation and 
make report thereon to the Interstate Commerce Commission; that said com- 
mittee in the course of its investigation of the subject of depreciation give each 
of the pipeline companies an opportunity to be heard on the subject either verbally 
or by brief or both as the committee may determine after reasonable notice to 
each of the companies; that it be and hereby is authorized to employ such expert 
or experts on the subject of depreciation, accountants, stenographers, and counsel, 
as it may be deemed advisable or necessary, and after said committee has had 
said hearing or meetings and such counsel and expert advice and reached con- 
clusion on the subject it is authorized and directed to prepare and submit to the 
Interstate Commerce Commission in response to the request of said Commission 
its recommendations to said Commission for its information and use in preparing 
the regulations of said Commission governing depreciation of pipelines.”’ 

Pursuant to this resolution the Pipeline Depreciation Committee received and 
considered briefs filed with it by many of the pipeline companies. The committee 
sought the views of men qualified by experience to deal with this subject and 
prepared a brief embodying the principles on which it was unanimously agreed. 

A brief was filed with the Interstate Commerce Commission by letter of trans- 
mittal directed to the attention of Mr. Frank S. Fowler, Chief of the Depre- 
ciation Section, under date of January 12, 1922. 

Inasmuch as the committee’s brief contains statements of fact and its views 
of the correct principles involved in depreciation accounting it seems desirable 
that these statements and views be made a part of this record, and I therefore 
desire to offer a copy of this brief as an exhibit of the committee in this case 
(exhibit No. 5) (p. 8). 

* * * * * * ©. 

Since its original organization there have been certain changes in the per- 
sonnel of the Pipeline Depreciation Committee. The committee as at present 
constituted is as follows: C. H. Kountz, Prairie Pipe Line Co., chairman; Frank 
Sargent, Illinois Pipe Line Co.; D. S. Bushnell, Indiana Pipe Line Co., et al.; 
C. E. Crawley, Sinclair Pipe Line Co.; H. A. Gidney, Gulf Pipe Line Co., et al.: 
H. 8S. Austin, Tuscarora Oil Co., Ltd.; Thos. M. Taylor, Texas Pipe Line Co., et 
al.: Fayette B. Dow, secretary. 

The Commission has recently made public its decision with respect to depre- 
ciation accounting principles and practices in the case of steam railroad com- 
panies (docket No. 15100) and telephone companies (docket No. 14700), Tele- 
phone and Railroad Depreciation Charges (118 I. C. C., 295). 

Following this decision the Depreciation Section of the Bureau of Accounts 
of the Interstate Commerce Commission made its recommendations in Docket 
No. 19200, Depreciation Charges of Carriers by Pipe Lines which were served 
upon the pipeline carriers by notice of the Commission dated February 7, 1927. 

In these recommendations the Depreciation Section expressed the view that 
“the fundamental principles which are controlling in the application of depre- 
ciation accounting for the property of steam railroad companies and telephone 
companies appear to be controlling also with respect to the application of depre- 
ciation accounting for other classes of common carriers” and therefore proposed 
(1) “That the Commission enter an order concerning depreciation charges of 
earriers by pipelines substantially the same as that entered with respect to 
charges of steam railroad companies. 

Other recommendations of the Depreciation Section will be later referred to. 

The Pipeline Depreciation Committee has, therefore, considered the findings 
set forth in the order entered by the Commission with respect to steam railroad 
companies and wishes to express the following views with respect to the applica- 
tion of those findings to depreciation accounting for carriers by pipelines (p. 9). 

. * ce * * * * 


The unit basis of depreciation accounting now in effect is more desirable than 
the group basis (p. 12). 
a oa * * * * *€ 
Examiner BuNTEN. The hearing is closed (p. 45). 
* * * * * * 2 
Notr.—In its decision the Commission rejected the pipeline committee’s con- 
tentions for a continuation of the unit basis of depreciation and decided in favor 
of the group basis. (See 205 I. C. C. 33, at p. 45.) 
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Exursit B 


AMERICAN PETROLEUM INSTITUTE, 
Washington, D. C., February 24, 1934. 
Mr. ALEXANDER WYLIE, 
Director, Bureau of Accounts, 
Washington, D. C. 

Dear Sir: I acknowledge your communication of February 24, inclosing 
tentative draft of the uniform system of accounts for pipelines. 

I call your attention to the fact that the exceptions to the proposed report in 
the pipeline investigation are due on February 28. My committee is of the 
opinion that these exceptions, if any, cannot be properly prepared until the 
tentative draft, above referred to, has been studied and a further conference 
held with respect to it. 

Therefore, I respectfully request that the time for filing the exceptions be 
postponed at least until March 31. 

Very truly yours, 
FAYETTE B. Dow. 


P. S.—I would be obliged if you would forward to me three additional copies 
of the tentative draft of the uniform system of accounts for pipelines. 


ExHIsit C 


CONDENSED REFERENCES TO SUBJECTS CONSIDERED BY COMMITTEE ON PIPELINE 
ACCOUNTING 


1. Depreciation order No. 19200 was promulgated primarily for the purpose 
of determining and prescribing depreciation rates for use in arriving at the 
amount to be charged to expense with contra credit to depreciation reserve in the 
accounting records of the carriers. (See Commission’s decision. ) 

2. This item is principally a divergence of opinion between the ICC Bureau 
of Valuation and Accounting as to which of the investment primary accounts 
should be charged: Rights-of-way or pipeline construction. Although most of 
the carriers leaned toward pipeline construction, some of them preferred 
that damage costs incurred be charged to rights-of-way. 

3. Eleven requests for the consideration of accounting questions or proposals 
related to the uniform system of accounts for pipelines prescribed by the ICC. 
No details were included in the committee report. 

4. Consider form to be used as scheduled 400: Statistics of Operations, An- 
nual Report—Form P. Matter discussed with Director of Bureau of Statistics. 

5. Consider revision of regulations to govern the destruction of records of 
carriers by pipeline. First revision prepared from reports of regional committees. 

6. Consider five accounting questions or proposals related to the uniform sys- 
tem of accounts for pipelines prescribed by ICC. No details were included in 
committee report. 

7. Consider revision of regulations to govern the destruction of records of 
earriers by pipeline. Special committee reviewed reports from regional commit- 
tees and drafted second revision and submitted to regional committees for 
suggestions. 

8. Pipelines removed without definite plans for relocation shall constitute a 
retirement and be accounted for as such. Under other circumstances account 
608-653-753 “Changing of line construction” shall include all expenses (other 
than cost of line pipe and fittings) incurred in connection with changing the loca- 
tion of pipelines in a particular gathering field within a trunkline valuation sec- 
tion when the pipe and fittings are replaced in kind. 

9. The ICC found need for some modifications and amendments of the uniform 
system of accounts for pipelines. Proposed modifications and amendments were 
referred to the subcommittee on pipeline accounting regulations for consideration 
and comments. As a result various minor modifications were made effective 
January 1, 1943. 

10. ICC submitted proposed revised regulations to govern the destruction of 
records of carriers by pipelines for consideration of API committee on pipeline 
accounting regulations. ICC indicated it would reconsider this whole subject 
with a view to adopting, wherever possible, recommendations submitted by 
subgroup appointed from the committee on pipeline accounting regulations. 
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11. Conference committee on accounting regulations requested ICC to reprint 
uniform system of accounts. ICC denied request and API reprinted the uniform 
system of accounts revised January 1, 1943. 

12. Special committee appointed in connection with the regulations to govern 
the destruction of records of carriers by pipelines completed its work and the 
Commission issued its new regulations. 

13 A special committee studied the Commission’s proposals in regard to a 
revision of certain portions of the annual report—form P. The comments of 
special committees were submitted to Bureau of Transport Economics and Sta- 
tistics for its consideration. 

14. The question was raised whether use taxes assessed on materials should 
be charged to account 412, “Pipeline taxes” or be included in the accounts 
chargeable with the material on which they are assessed. ICC issued accounting 
case P-1 providing that use taxes are to be included in the cost of the material 
and supplies and that when not readily thus assignable, they may be charged 
to material store expense. 

15. Should taxes on leased property be charged to account 412, “Pipeline taxes” 
by the lessor, or by the lessee? Note A of account 503,553, “Rent revenues,” pro- 
vides that the lessor shall charge account 412, whereas the first sentence of note A 
of account 412 provides that taxes assumed by the lessee on property the rent 
from which is includible in account 503,553 shall be charged to account 412 by les- 
see. After processing through committee, ICC ruled such taxes should be charged 
to account 412 by lessor. Appropriate modification of note A of account 412 will 
be made. 

16. Bureau of Accounts recommended the transfer of delayed income accounts 
from earned surplus to income thereby eliminating accounts 303 and 311 and 
adding accounts 410 and 424. 

17. Where pipe is relocated, the same size of pipe being used, and the relocated 
line continues to serve the same lease or purpose, the cost of relocation, regardless 
of whether or not a unit is involved, shall be charged to account 602 and no 
adjustment shall be made of property accounts except to the extent that the 
pipeline is shortened or lengthened. Where a pipeline is abandoned, it shall 
be retired from the property accounts. 

18. It was agreed to cancel account 603-653, ‘Changing of line construction,” 
and incorporate in text of the account 602-652, ‘Repairs of pipelines.” 

19. It was agreed to make several minor changes to bring references to account 
numbers and instructions in the original proposal of Bureau into agreement with 
decisions reached in conference. 

20. It was agreed that any carrier desirous of microfilming accounting records 
preparatory to destroying the originals should ask permission from ICC and pro- 
vide list of the records which it is proposed to microfilm. 

21. Bureau of Transport Economics and Statistics submitted to committee 
proposed changes in Annual Report—Form P for year 1947. Committee agreed 
to all the changes but one, which was withdrawn by Bureau. 

22. At meeting in November 1947, it was decided to request Bureau of Accounts 
to republish the Uniform System of Accounts for Pipelines and incorporate all 
revisions since last publication. 

23. Recommendations of committee culminated in technical modifications of 
the Uniform System of Accounts for Pipelines, such modifications becoming effec- 
tive January 1, 1948. 

24. Certain suggested technical changes in the form of the Annual Report— 
Form P were reviewed by the committee, and modified changes, as approved by 
the committee, were incorporated in report form by Commission. 

25. Republication of Uniform System of Accounts for Pipelines bringing the 
publication up to date was completed, and notice was sent to all carriers. 

26. Bureau of Accounts and Cost Finding submitted'a proposed order—retire- 
ment of facilities subject to amortization accounting, Committee approved and 
ICC issued order effective August 1, 1949, which provided for additional account 
under I, “Maintenance” : 615,665,765 “Amortization adjustment.” 

27. Bureau of Transport Economics and Statistics invited committee to offer 
comments and suggestions for changes in, or revision of form P. Committee took 
no action. 

28. A number of carriers requested permission to preserve by photography 
certain of their records. ICC revised Regulations To Govern the Destruction of 
Records by Pipeline, issue of 19483 permitting preservation by photography of 
certain accounts, records, and memorandums after retention in original form for 
not less than 2 years. 
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29. Bureau of Accounts and Cost Finding requested companies to submit 
revised depreciation studies covering all depreciable property in service Jan- 
uary 1, 1951. This due to fact that percentage rates prescribed on property in 
service at January 1, 1935, appears to be no longer applicable. Some carriers 
have filed required schedules and have been authorized to use revised deprecia- 
tion rates, and others expect to file reports before close of year. 

30. Through Accounting Series Circular No. 108 dated September 20, 1951, 
carriers were advised that amortization of emergency facilities deductible for 
income-tax purposes applying to facilities acquired or constructed after Decem- 
ber 31, 1949, is not chargeable to operating expenses, except on a satisfactory 
showing that service lives of certified facilities will be shortened due to the 
emergency, but such exceptions may be recorded only after an application in 
each case has been approved by Commission. 

31. Acounting Case Series 1 issued October 19, 1951, covers an interpretation 
by Bureau of Accounts and Cost Finding of proper accounting for cathodic pro- 
tection of pipelines; namely, magnesium anodes used in cathodic protection are 
properly chargeable to account 602,652, “Repairs to pipelines,” and cost of recti- 
fiers, transformers, generators, and related items are properly chargeable to ac- 
count 116,166 “Other property.” 

32. Bureau of Transport Economics and Statistics proposed revisions in Annual 
Report-Form P to the committee. Committee requested to submit comments and 
suggestions. 

33. Accounting Case Series 1, issued October 19, 1951, covering proper account- 
ing for cathodic protection of pipelines was reopened by Director. After con- 
sideration by committee, recommendations were made to Commission and Ac- 
counting Case Series No. 2, Case P-3, revised, was issued, which followed the 
recommendations of committee. 

84. Committee proposed revision of note applying to instruction No. 35, items 
to be charged; namely that minimum of $25 be changed to $500 and that word- 
ing be revised to permit the carrier to use reasonable judgment in recording as 
expense, items subject to note. Under date of July 7, 1952, Commission issued 
a proposed rule providing a $300 minimum on items of short life and small 
value. Under date of October 6, 1952, Commission revised proposed rule, mak- 
ing cost only measuring stick in determining whether items are chargeable to 
expense or investment. Some objections raised and subject to be given further 
consideration. 

35. Commission requested recommendations of committee as to whether a re- 
print of Uniform System of Accounts should be made of 1948 issue without 
revisions, or if such reprint should include revisions down to date. Before com- 
mittee made recommendation Commission requested United States Government 
Printing Office to print revised booklet including all revisions from November 16, 
1934, to July 1, 1952. Such booklet to be available through United States Govern- 
ment Printing Office at a cost of 20 cents per copy. 

386. Committee received three suggestions for revisions in Annual Report— 
Form P. Committee will make recommendation to Commission. No details indi- 
cated in the committee report. 

37. Under schedule 562, compensation of officers, directors, etc., of Form P— 
Annual Report, carriers are required to report salary and other compensation 
of officers, directors, etc., of $10,000 or more paid during year. Committee recom- 
mended to Commission the minimum be changed from $10,000 to $20,000. Revi- 
sion accepted by ICC. 

88. Committee gave further consideration to proposed revision in note apply- 
ing to instruction No. 35, “Items to be charged,” and made recommendation: 
“Handtools or other individual items of property, not specified as accounting 
units of property in appendix A, the cost of each of which is less than $300, 
shall be charged to operating expenses * * *.” Revision accepted. 

39. Committee endorsed the discontinuance of the use of National Bureau of 
Standards Circular C410 in the measurement of petroleum and petroleum prod- 
ucts and the substitution therefor of the more complete tables published by 
American Society for Testing Materials, identified as ASTM Oil Measurement 
Tables, Designation D-—1250. 

40. Field examiners of ICC took exception to manner in which several carriers 
were accounting for material recovered in connection with maintenance work or 
demolishing of carrier property. Present prescribed procedure under uniform 
system of accounts not practical. Proposed revision presented to ICC and some 
action is expected shortly. 
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41. Interest during construction is presently included in various primary 
accounts on a more or less arbitrary basis, and it was the thought of Commis- 
sion that accounting would be simplified by adding a primary account to cover 
interest, taxes, insurance, and other overhead during construction period. A 
satisfactory conclusion for presentation to Commission not reached. Further 
consideration being given. 

42. Bureau of Transport Economics and Statistics referred certain revisions 
in Annual Report—Form P to committee for consideration. Most of committee 
in accord and Commission so advised. 

48. Director of Bureau of Accounts, Cost Finding, and Valuation requested 
some additional information in connection with the report submitted by com- 
mittee pertaining to paragraph (c) under account 17, “Material and Supplies.” 
Still under consideration. 

44. Director of Bureau of Accounts, Cost Finding, and Valuation giving further 
consideration to interest during construction. 

45. Effective July 1, 1953, an order of the ICC revised the note to instruction 35 
in the uniform system of accounts for pipelines and increased the minimum from 
$25 to $300 with provision for the use of lesser amount upon application to and 
approval of Commission. Under date of September 8, 1954, the committee was 
advised by ICC the minmium rate was not serving the purpose intended for it. 
A further modification was recommended by committee, but no action taken by 
Commission. 

46. It was proposed that regulations to govern destruction of records be revised 
to permit destruction of certain records after retention for a shorter period of 
time than that pesently prescribed. For instance, payrolls and summaries thereof 
which are permanently retained. Committee studying recommendations as to 
suggested revisions. 

47. On August 16, 1955, Arthur Anderson & Co. filed a petition with the ICC 
requesting amendment of order 30920 to permit railroad carriers to defer tax 
savings resulting from use of certificates of necessity for Federal income-tax 
purposes and to spread such savings over the normal life of the properties 
affected. Petition proposed that tax savings for current year be expensed and 
savings from 1950 to 1954 both inclusive be charged to earned surplus. Order 
30920 applied to pipeline carriers as well as railroad carriers. Committee sub- 
mitted a questionnaire to all pipeline companies. Because of wide divergence of 
thinking, no recommendation was made by committee. 

48. Basis of accounting for material recovered in connection with maintenance 
work or the retirement of company property. Matter still under consideration. 

49. Director of Bureau of Accounts, Cost Finding, and Valuation, still has 
under consideration the matter of accounting for interest during construction. 

50. Committee still giving consideration to suggested revisions to regulations 
governing destruction of records. 

51. Director of Bureau of Accounts, Cost Finding, and Valuation, has indicated 
that in the near future proposed revised accounting regulations with respect 
to text of account 17, “‘“Material and supplies,” will be developed. Committee 
will be given an opportunity to review such proposed regulations. 

52. Director of Bureau of Accounts, Cost Finding, and Valuation expects to 
develop proposed revised accounting regulations with respect to instruction 35, 
“Individual items of short life and small value.” Committee will be given oppor- 
tunity to review such proposed regulations. 

58. Director of Bureau of Accounting, Cost Finding, and Valuation expects 
to develop proposed revised accounting regulations with respect to interest during 
construction. Committee will be given opportunity to review proposed 
regulations. 

54. Director of Bureau of Acounting, Cost Finding, and Valuation indicated a 
completley revised regulations to govern destruction of records of motor carriers 
has been published. Suggested we might wish to consider revising and simplify- 
ing the regulations to govern destruction of records of pipeline carriers. A sub- 
group appointed to study matter and submit proposed revised regulations for 
consideration of committee. 

55. Director of Bureau of Transport Economics and Statistics referred to 
committee a proposal concerning revisions of schedule 400, statistics of opera- 
tions and 410, miles of pipeline operated at close of year in annual report— 
Form P for 1956. Concrete proposal submitted committee for concurrence or 
comments. 

56. Since adoption of its Order No. 19200, Depreciation charges of carriers by 
pipelines, which was made effective January 1, 1936, the depreciation rates pre- 
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scribed by ICC for each carrier have been on the basis of a composite rate for 
each depreciable primary account involved. In the interest of simplifying the 
monthly depreciation calculations, it has been suggested that an effort be made 
toward getting Bureau of Accounts to prescribe an overall composite rate for 
each company, such rate to be determined very much in the same manner as the 
composite rate for each primary account heretofore has been determined. Com- 
mittee handled with carriers but since unanimous approval was not given, the 
matter closed. In January 1957, matter reopened and considered further. As of 
August 1, 1957, the matter is dormant and may not be revived in the near 
future, 


Mr. Dow. Anybody who wants to find that out can find it out in 
my statement and there isn’t anything in the conduct of that com- 
mittee over all these years which for me dates from 1934 that I do 
not take full responsibility for, myself. 

Mr. Sineman. Mr. Chairman—— 

Mr. Dow, may I ask that these other documents that you have 
submitted also be included in the record? There are a number of 
documents that you prepared that have valuable statistics and infor- 
mation that might well go into the record, with your permission. 

Mr. Dow. You mean that I have got here? 

Mr. Sineman. Yes, sir. These things that you submitted. 

Mr. Dow. Certainly. Certainly. 

Mr. Stneman. May I offer those for the record, Mr. Chairman ? 

The Crairman. Accepted. 

(The documents referred to are as follows :) 


WASHINGTON, D. C., January 10, 1953. 
Mr. FaYETre B. Dow, 
Washington, D. 0. 

Dear Mr. Dow: The attached summary shows the progress of work in the 
Bureau of Valuation through the month of November 1952. The percent incom- 
plete in the last column is very interesting for our program of bringing valua- 
tions down to date from the basic 1947 figure. 

The field audit program shows 62.7 percent incomplete for 5 months of the 
year which compares favorably with 58.3 percent that would be the arithmetical 
average for 5 months of a fiscal year. 

The original cost summaries are prepared by Mr. Vance, head of the Ac- 
counting Section of the Bureau. The 71 percent incomplete indicates that this 
work is not progressing in line with the 58.3 percent which would be the average 
for the year. Land values are not important elements in the final values of 
pipelines but this work is progressing at about the same rate as the accounting. 

The imyentories for property other than land are the computations for cost 
of reproduction new and cost of reproduction new less depreciation. This work 
is under the supervision of Mr. Hansbury and the 44 percent incomplete indi- 
cates that his work is ahead of an arithmetical average of 58.3 percent incom- 
plete for the year. 

The nine companies not having basic or tentative valuations served are: 
Clayborne, Lakehead, Michigan Ohio, Mid Valley, Pan Am Southern, Salt Lake, 
Triangee, Tri State Refining, and Wyco. 

The figure of miles of valuation work completed is not too impressive because 
a few big carriers’ property accounts for most of the mileage. The number 
of carriers valued seems to be the appropriate measure of progress and this 
shows only 7 percent of the annual program completed, whereas the 5 months 
should dhol 41.7 percent as the amount of work completed. More carrier 
valuations would reduce the questions I have had about progress on the valua- 
tion program. There is a definite need of direction or coordination of the work 
program of the Bureau’s Accounting, Engineering, and Land Sections in order 
to keep the pipeline valuation program up to date. 

Yours very truly, 
J. L. SHOEMAKER. 
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Apri 8, 1955. 
Mr. J. L. SHOEMAKER, 
Tulsa, Okla. 

DEAR JOHN: I ran across Bob Shields accidently and he seemed very appre- 
ciative of my part in the recent conferences. I thought of myself only as an 
observer, but he evidently took it more seriously. 

Yesterday I had a fine opportunity for a talk with Commissioner Winchell, 
and could well have included you had you been here. 

But there will be an opportunity for that later. 

He is one of three in charge of valuation, and quite apparently had not yet 
become familiar with that subject involving pipelines. 

There is no hurry about arranging for further conferences. These contacts 
should be developed in a leisurely way. 

Cordially yours, 
FAYETTE B. Dow. 


SERVICE PrPe LINE Co., 
Tulsa, Okla., April 11, 1955. 
Mr. FAYETTE B. Dow, 
Washington, D. C. 


Dear Fay: I know Bob Shields appreciated your attendance in our price con- 
ferences, and several members of our committee went out of their way to tell me 
how helpful they thought you had been. While we did not get all we would 
have liked on annual and period prices, the way is paved for further considera- 
tion next year. 

I appreciated the opportunity to visit with Commissioner Freas and hope that 
we can have equally favorable opportunities to meet the other new Commis- 
sioners. 

Sincerely yours, 








APRIL 23, 1955. 
Mr. J. L. SHOEMAKER, 
Service Pipe Line Co., Tulsa, Okla. 


Dear JAcK: Thanks for your letter of April 11. 

I am glad that you met Commissioner Freas while you were here, and I will 
work out a wider acquaintance for you as time goes on. 

Commissioner Freas and Commission Tuggle will be guests at our home at 
dinner next week. 

These commissioners are among the newest members of the Commission and I 
feel sure that they will both render a fine public service. 

Let me know a few days in advance the next time you are coming. 

With kind regards. 

Cordially yours, 
FAYETTE B. Dow. 


Aveust 8, 1955. 
Mr. J. L. SHOEMAKER, 
Tulsa, Okla. 


Dear Jack: I have copy of your letter of July 28 to members of the engi- 
neers-accountants valuation working subcommittee. 

I would like to have some advance notice of meetings with the Bureau of 
Accounts, Cost Finding, and Valuation here in Washington. It is always pos- 
sible that I may be of assistance. 

With kind personal regards. 

Cordially yours, 
Fayette B. Dow. 
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Attendance at meetings, from reports available, 1934-57 


Number of | Mr. Dow was 
meetings recorded 
present at— 


API annual meetings at which reports of the various committees were given: 
I I us cincdiientcctntachenacnmcdneutianiinuimmaussidsndamusmdedmedtdeidah 22 20 

Other meetings, shown by reports: 
1, Central Committee on Pipeline Transportation, in New York City, 
Sept. 28, 1934, at which Director Lewis’ & letter of Sept. 13, 1934, 


I Accent rpaprccinneniniitiniens tessa nin tahul aleninkciaiadl 1 1 
2. Valuation Committee (originally designated ‘‘Steering Committee’’): 
In Washington, Oct. 25, 1934, Dec. 10, 1934, and Oct. 2, 1935_....__- 3 3 
Qutaiie Waetmeton... 22.2522) oc neta (4) ) 


3. Engineers-Accountants Valuation Committee (originally designated 
“The Practical Committee’ by Director Lewis to Chairman of ICC 
Dec. 15, 1934, BV Memo 420); later in frequent reports of methods, 
called by ICC The Working Committee of API: 





I a teeta 232 2 

Outside Washington -- sciiedtedendsioaele aieklne wistn ac hleiamastatelante aiieeibieceacateaea 8 30 
4. Committee on Pipeline Accounting Regulations: 

re Ain ai.7. 4 tnean teh ntaaaite tale sadeademwunanatl 10 2 

Oe CI TE EE «RES SS 6 30 








1 None, except at annual meetings shown above. 

2The records show 71 sessions, counting morning and afternoon as 1 session. Mr. Dow 
was recorded present at 2 sessions, on Apr. 5, 1955, and Apr. 9, 1957. 

At the first of these, Mr. Dow was visted as representing the Pipeline Steering Com- 
mittee, API. The minutes, kept by Mr. J. R. Huggard of the staff of the ICC, say: 

“The meeting of Apr. 5, 1955, began at 9:30 a. m., with a few remarks by Mr. Dow on 
the food spirit and cooperation evident between the representatives of the carriers and 
the Bureau.” 


There is no further mention of Mr. Dow’s presence or participation. 


At the meeting of Apr. 9, 1957, Mr. W. E. Sturges, of the staff of the ICC, kept the 
minutes. 


There is no reference to Mr. Dow’s participation. The meeting vane at 10 a. m. and 
was adjourned at 10: 15 a. m. “to permit subcommittees to meet with Engineering Section’s 
representatives to consider recommendations which were not acceptable to committee.” 
The subcommittees were listed. Mr. Dow was not on any of them. The meeting was 
resumed at 2:30 to hear the subcommittees’ reports and adjourned at 3 p.m. Mr. Dow 
was not listed as present. 

3 Except at annual meetings shown above. 


MEETINGS OF THE COMMITTEE ON PIPELINE ACCOUNTING REGULATIONS IN 
WASHINGTON 


The records show that Mr. Dow was present at a meeting with Mr. C. D. 
Crandall, Director, Bureau of Accounts, ICC, on December 5, 1946, at which 
(I) the accounting for relocated pipe was discussed; (II) it was agreed to 
cancel account 603-653; (III) several minor changes in references to account 
numbers were agreed to; and (IV) Mr. Crandall said that he should have a 
letter and a list of records for proposed microfilming, from any carrier desiring 
permission to destroy the originals. 

On February 27, 1952, Mr. Clagett, Mr. Beard, and Mr. Dow met with Mr. 
Emken and his associates of the Bureau of Accounts and Cost Finding with 
reference to two subjects which had been discussed at a meeting of the Pipe- 
line Accounting Committee in Tulsa on February 8, 1952, at which Mr. Dow 
was not present. These two subjects were: (1) Proper accounting for cathodic 
protection of pipelines; and (II) revision of instruction No. 35, items of short 
life and small value, in the uniform system of accounts for pipelines, 
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Meetings of Engineers-Accountants Valuation Committee in Washington 


Mr. Dow recoraea 


Dates present 
ee er iit 35 ahi Bien bie tiie ie hn pews wss No. ' 
I I i i sa ato tint tel ished om lng earn t min ech anit No. 
a ie a eae a tt ihc tsar rts pene eineineea tl es areere trrteeeereeoemrearemneanarenanenets No. 
ec, 5. Silk, acd ol ire iterate ipetrterniaieel bianchi whi aur No. 
I as i a a acta na llth Saldana marines hen wo masala No. 
BG BD DO dias iit Wid hittin ie ene ong Se Te Es Be No. 
Maw. 14. 22..13; 25,26, DR ctecsrnasiatcninats o> inrntat ie aia Gite es ee No. 
I Te a i ia eth te basis stalled imma manenen'nen snl ubieialaed No. 
SORT. AO, BOOS n seencc kaa reds ne reer etd errhp LES dh dike! No. 
July 30, 1936, Mr. McLaughlin alone represented the carriers’ com- i 
COR oo bas occas Se LUA) nto deed cineca hens No. 
Oct. 13, 14, 16, 1936_ saci ott es eek eee ee Cee ae reie: Lae eae Se No. 
Ry ER Tega eens | ae sacl ee Se No. 
ee Be i I sane eccreninsin tates tines aatpbatiien wien rosa oe pIsdewls No. 
RS ST Soy RE Gielen parapet oo Siete en Se ue i> ee. 
Mov. 3, 3 26, 108......... ae ee ae oe No. 
ee, Sy. Ss Oe ile Abi ew taamwccmsunwnasamawewnendbl aes soe No. 
BEF Oe -Ba PA a batt Sila hte eo et ii edhe ecirintm niin ele ernbietttialnet No. 
Dee. 4, 5, 1946 (Dee. 2, 3, preconferene OD i dihcieichtt dtp oa AES enn idim een No. 
FRO .. RRs Sik J 28 O08 32 ee 2 i ae tees ie Sil ele No. 
ee i a ibid th ks cic attests hth boise be tintin tag nilt wenitgple man detae typ tera No. 
Sept. 14, 15, 1948 (Sept. 12, 13, preconferenc OV..2d ced satis od. No. 
i, ee re SAYS Ft OE oll 2 8h Saeed tl ke Se No. 
Se eRe SIR i sok Beis Ali a Waal eehiek ck iw hee dhcp medic bien hel Saeeianey No. 
May 15, 1951 (May 14, preconference) —.__-._----__------~- eee yee No. 
ay ‘Es. So) “seen Se GUS ee eh Ge ie see BO. 
Some days before Mar. 3, 19; 53*_ niet tiintinasaniesedl: a ald ane a 
May 26, 1953 (May 25, preconference)________- al aa SE, call wake whl be db ib lta No. 
MS re ere ee re toe BOOST ASO? Ties ee ee ee 
et ee Bn nerd Do bind nha nant Senndblncinetdienm ase <isediniy simula Cie 
Apr. 12, 1956 (Apr. 11, preconference) __________--_- os om nA SE ES atest ath No. 
GU Bee cts ib se ieee ee ER ONS O05 228% EVR OR 1B No. 
PA I eS i a a a a (*) 
1 Recorded present on the 5th. 


2 Recorded present—yes. 

Sources: Minutes of meetings of Engineers-Accountants Valuation Committee, API, with 
the Bureau of Valuation, ICC, showing attendance, kept by a member of the staff of the 
Engineering Section, Bureau of Valuation, ICC, except as to preconference meetings and 
those marked by an asterisk. 





Pipeline values found by the Interstate Commerce Commission as of Dec. 31, 
1955 (preliminary )—76 companies 


[Complete except for 2 new lines, Butte and Minnesota, whose investments are $16 million 
and $12 million, respectively ] 


Millions 
1. Cost of reproduction new, except lands and rights_________________ $3, 4388 
2. Cost of reproduction new less depreciation, except lands and rights... 2,222 
3. Original cost, except lands and rights____-.________~- oO Soo 2, 497 
i Ee ES Lk oe ee a 5 
5. Present value of rights-of-way (depreciated cost) ~~ -...____________ 34 
6. Estimate of minimum required for working capital________________ 48 
7. Total depreciated 1955 values (item 2 plus items 4, 5, and 6)___-____ 2, 309 
8. Final values found by the Commission____..............._______-_ 2, 215 


Sources: Individual valuation reports of the Interstate Commerce Commission. 
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Gross transportation revenue in mills per ton-mile, class I railroads compared 
with pipelines 


|Exactly comparable dates are not available] 


{Crude and refined oils: 1932 and 1955 compared for railroads; 1938 and 1955 compared for pipelines] 


Mills per Mills per Increase or 
ton-mile ton-mile decrease 


r 
} (percent) 
| 
| 

Crude oil: | 


Railroads (19382) 8.0 (1955) 10.0 | +25 

Pipelines. - --. (1938) 3.6 (1955) 2.5 —30 
Refined oil: } 

TOMTORGRS «ows pn ancaose : ca saa |} (1932) 15.0 (1955) 23.2 +54 

Pipelines_ - ... eee ae awe “ | (19388) 8.5 (1955) 5.3 | —38 


Note.—In 1955 the railroad revenue per ton-mile for gasoline was more than 4 times that received by 
pipelines for refined oils. 

Sourees, railroads: 

As to 1932, Federal Coordinator of Transportation, quoted in TNEC hearings, statement of Fayette B. 
Dow, hearings, pt. 15, p. 8592. 

As to 1955, Interstate Commerce Commission, Carload Waybill Statistics, 1955, 1 Percent Sample of 
Terminations in 1955. 

Sources, pipelines: 

As to 1938, reports of pipeline companies to the Interstate Commerce Commission for 1938, revenues from 
trunk-line transportation, quoted in TN EC hearings, statement of Fayette B. Dow, hearings, pt. 15, p. 8592 

As to 1955, Interstate Commerce Commission, Transport Statistics for 1955: 

Crude: All the pipeline companies, 33, which transported only crude oil, trunk-line transportation 
revenues per trunk-line barrel-mile (6.5 barrels=ton). 

Refined oils: All the pipeline companies, 26, which transported only refined oils, truank-line transportation 
revenues per trunk-line barrel-mile (7 barrels=ton). 





SHORTENED PROCEDURES IN ANNUAL VALUATIONS 


In Humble Pipe Line Co., decided July 31, 1952 (52 Val. Rep. 84), the first of 
the annual valuation decisions, the Commission followed the methods of the 
Atlantic and Ajax valuations, referring to Appendix 4, Ajax Pipe Line Corpora- 
tion (50 Val. Rep. 1), for a statement of the methods generally employed, but 
adding, at page 92: 

“The statement of methods employed outlined therein was departed from in 
the development of the cost of reproduction new in the following manner. There 
were applied to the capital additions and retirements subsequent to December 31, 
1947, normal prices as of that date. The converted additions and retirements 
when combined with the basic report as of December 31, 1947, produced an inven- 
tory as of December 31, 1948, priced at normal prices as of December 31, 1947. 
By the use of multipliers reflecting the price relationship between 1947 and 1948, 
the cost of these quantities has been brought to the 1948 period price level.” 

This method of arriving at cost of reproduction new, and cost of reproduction 
new less depreciation, is briefly— 

1. The Commission finds the inventory as of the new date; 

2. This inventory is priced at 1947 period prices, and 

3. That (1947) value is converted to the later valuation date by applying a 
multiplier which is the ratio of the later period price to the 1947 period price. 

This is the method used in bringing railroad valuations down to date, begun in 
connection with the recapture cases, in the 1920’s. (See Finance Docket No. 3767, 
Indiana Northern Railway Co., testimony of Mr. Louis Hood, June 30, 1924.) 
The method was described in Ha parte 123, decided March 8, 1938, in the Bureau 
of Valuation’s exhibit No. 68, received in evidence without objection, at sheets 
8 and 9. 

The 68th Annual Report of the Interstate Commerce Commission for 1954 
states: “During the year we devised and adopted a method whereby only 1 
report is issued for pipeline valuations in lieu of the more extensive procedure 
heretofore followed of issuing 2 reports.” 


ILLUSTRATIONS OF THE PROCESS OF “TUNNELING THROUGH” REFERRED TO IN AJAX 
PIPE LINE Co. 


(50 Val. Rep. 1, 30) 


The Commission said: 
“Period unit prices as of December 31, 1947, have been applied. The attempt 
is not to determine the exact price of a particular article on that date, for that 


98505—58—pt. 1, vol. 214 
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price may have been abnormally high or low, but rather to ascertain what may 
be termed a normal price. The prices are based on investigation of prices over 
a period of many years giving appropriate consideration to the usual transitory 
nature of inflated prices occurring because of labor, material, and food shortages 
during the war or postwar period. The price level used as of December 31, 1947, 
in accordance with past practice, is a long-term forecast and contemplates ‘tun- 
neling through’ the war and postwar price peaks.” 

Guide Period Price Indexes were less than annual price indexes in 1947 and 
1956 as well as in all the years between. 


1947 

This is clearly shown by a report entitled, “1947 Period Guide Prices,” by the 
Engineering Section, Bureau of Valuation, ICC. 

That report states that, “* * * annual costs when multiplied: by the appro- 
priate factors shown below are converted to the 1947 period price level.” 


Factor 
Se aos ane ot eens esehmsehdrenerte avanet-anesdi-elpanenasanen eosaguerenmrereumeppmeamemmaen tesa 92 
2 ols rab eee anab aban tno enansaninipennnanigndaasenenGeipaiiie- ane 92 
I a re nk ek ie oer id ea eS ideas 88 
Be ita iia Bi cea ala Teiednseal a brigadnepnenepianbom eatin enenensnaeppasin wtnenqnuneiegeanenancinan 88 
I Rn ccs msirenaneserenemenerwiaiercnnpnbanenceannnengeiiinbegeneniGd 88 
I a ance cesgneinensmerenanenguencnispenaeetaniaiasonaben 92 
ee kai) tcc ceceeemsretenerceinegetsietteth-habiinae temtennepe exer teemacenanoanaun went: 94 
CR I Scat a a ll acai iain hii la chlinieteldienctinginiabions 95 
I iar ca atc nal aS is Nes a PAN od ab fo sda spiny hidden 94 
ei cthdisneeaisnenereenmpuemnecinteinencntecpieenensuneenan 88 
ORROS- CHPRISETS BBG COMO Gia is citi bene encineman 89 
ee el 89 


The foregoing shows the results of the Commission’s “tunneling through” of 
current 1947 prices deemed by the Bureau of Valuation of the Commission to be 
above normal for the period. These indexes or factors are used in arriving at 
reproduction cost new, one of the elements considered by the Commission in 
finding value for ratemaking. 


1956 

Among the papers examined by the investigators for the House Antitrust 
Committee were the minutes of the conferences between the engineers-account- 
ants valuation committee of the American Petroleum Institute and representa- 
tives of the Engineering Section, Bureau of Accounts, Cost Finding and 
Valuation, ICC. 

These were kept by W. E. Sturges, of the Engineering Section, and titled: 

“Minutes of Committee Meeting,” April 9, 1957. 

At page 5, these minutes state: 

“A subcommittee consisting of Messrs. Beard, Crichfield, Krick (of the car- 
riers.—Ed.), Howser, Howland, and Sturges (of the ICC.—Ed.) conferred and 
agreed on a period multiplier of approximately 95 percent of the 1956 annual 
index.” 

The value of this multiplier (95 percent) is confirmed by reference to the 
construction indexes determined upon at these conferences, for 1956. 


1955 valuations 


As to the following 11 pipelines, the Interstate Commerce Commission has 
estimated cost of reproduction new at less than original cost, in the 1955 series 


of valuation reports: 
{In thousands] 


Original | Reproduc- Original | Reproduc- 
cost cost 


tion cost tion cost 
en ailacirecnicasy $3, 591 ae En cnnnncecconune $8, 359 7, 703 
PE bicteiensnionemine 1, 086 73 || Transmountain.........-- 4, 131 3, 295 
I a hie cidnansiiasteonnnncicsiane 10, 047 Pee Oe WMI, . ccancccaccocns 14, 350 14, 017 
BNO... ob cbkbakidbinted 7, 990 6,963 || Wyoming-Nebraska-.-.... 3, 648 3, 268 
NE ciccnnikainioaiammaiandies 109, 555 98, 222 |} Yellowstone.............. 19, 663 17, 652 
stoi dstelssniiistinaiadieeaniiade 4, 509 4, 456 


This is true of none of the class I railroads valued by the Bureau of Valuation 
as of December 31, 1955. 
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Their average cost of reproduction new is 195 percent of their original cost 
while the comparable percentage as to pipelines is 138 percent. 





ONE HUNDRED AND THIRTY INSTANCES IN DECISIONS OF THE INTERSTATE COMMERCE 
COMMISSION IN WHICH THE COMMISSION REJECTED THE PIPELINE COMPANY’S 
CONTENTIONS 


(Taken from a study of ICC Valuation Reports) 


Atlantic Pipe Line Co. (1987) (47 Val. Rep. 541) 

1, Oil-storage tanks in excess of present transportation needs though needed 
for past or future use—held: not includible in inventory of property used. 

2. Oil-pumping stations required for maximum capacity—held: not includible 
in inventory of property used. 

3. Finding of going concern value omitted. 

4. Lands supporting storage tanks not ready for use, not included as used. 

5. Lands which were part of a single tract not purchable except as a whole, 
classified as noncarrier. 

6. Lands valued at market price of adjacent agricultural lands without regard 
to special adaptability or cost. 

Gulf Pipe Line Co. (1938) (47 Val. Rep. 752) 

1. Oil owned by the company in pipes and tanks and claimed to be used as a 
necessary agency in transportation, held not includible in property used for 
common-carrier purposes. 

2. Tank-storage facilities not owned but used for transportation of carrier- 
owned oil, held not includible in property used for common-carrier purposes. 

3. Land adjacent to pump stations, tank farms and terminals, held not shown 
to be required for protection against fire hazards or for expansion. 

4. Value of lands reflecting their peculiar adaptability for pipeline use or the 
actual expenditures made in acquiring the lands rejected as a basis for valua- 
tion. 

5. Cash working capital of $580,000, the amount necessary to cover 2 months’ 
expenditures, not included as working capital. 


Valvoline Oil Co. (19388) (48 Val. Rep. 10) 


1. Refining company which refuses to buy oil which does not meet its specifica- 
tions and transports only its own oil in its private pipelines for its own use held 
a common carrier and required to comply with valuation order No. 26 (affirmed 
308 U. S. 141). 

Ajax Pipe Line Co. (1939) (48 Val. Rep. 153) 

1. Cost of reproduction found to be less than original cost and less than book 
investment. 

2. In estimating cost of reproduction, procedure on original construction was 
not followed. The Commission based its estimate on the installation of 40-foot 
lengths while 74 percent of the actual pipe were 20-foot lengths which cost more 
to install. 

3. Estimates for cost of engineering and general expenditures of 4.5 percent 
and 2.5 percent rejected for the Commission’s estimates of 1 percent and 1.5 
percent, respectively. 

4. Interest during construction estimated for 6 months instead of 9 months. 

5. Straight-line method of estimating depreciation used over carrier’s conten- 
tion that the deterioration of the property over the first third of its life would 
be comparatively slight. 

6. Land which carrier was compelled to buy as a single tract but not occupied 
by structures classified as noncarrier. 

7. Actual cost of land rejected as a basis for valuation. 

8. Easements in land depreciated in valuation over carrier’s contention that 
they were as valuable on valuation date as at the time of purchase. 

9. Going concern value not separately reported. 

10. Carrier’s investment in operating oil excluded from property used for 
common-carrier purposes. 


Great Lakes Pipe Line Co. (1938) (48 -Val. Rep. 178) 


Operating gasoline supply valued at $441,400 excluded from the inventory of 
property used in common carrier service. 
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Humble Pipe Line Co. (1938) (48 Val. Rep. 208) 
1, Operating oil owned by carrier excluded from value for ratemaking purposes. 
2. Cash sufficient to pay 2 months’ expenses and taxes rejected as a basis for 
determining working capital. 
3. Cost of lands and rights-of-way rejected as a basis for present valuation. 
4. Methods of determining depreciation not explained except by reference. 
5. Value as a going concern not recognized in a specific amount. 


Texas Pipe Line Co. (19388) (48 Val. Rep. 249) 

1. Oil pumping stations needed for maximum movement of oil not classi- 
fied as used in common-carrier service. 

2. The original cost of lands rejected as the basis for their valuation, although 
necessarily in excess of the market price of adjacent lands which was used in 
Commission’s appraisal. 

3. Shippers’ oil used in forcing oil through the lines held not includible as 
property used for common-carrier purposes. 

4. Lands purchased to meet future requirements excluded in value of used 
property. 

5. Cash required to meet operating disbursements for 60 days rejected as 
a basis for computing working capital. 

6. Operating oil supply excluded. 

7. Going-concern value not found as a definite sum of money. 

8. “Guide prices” used in estimating pipeline construction costs although in- 
adequate to cover costs on part of carrier’s line. 

A witness for the carrier, who participated in the conferences with the 
Bureau of Valuation in fixing the guide prices, was reminded by referring to 
the minutes of the conferences that the prices were intended to include 
damages. 

Texas-Empire Pipe Line Co. et al. (1939) (48 Val. Rep. 327) 

1. Appraisal of lands with reference to actual cost rejected. 

2. “Working capital” allowed limited to materials and supplies and cash 
on hand. 

3. Shippers’ oil not includible in valuation of property used. 

International Pipe Line Co. (1938) (48 Val. Rep. 419) 

1. Compensation of owners of abutting and surrounding lands not included 
in valuation of carrier-used property. 

2. Carrier-owned operating oil not included as carrier-used property although 
shippers’ oil in the lines was shown to be less than capacity. 

3. “Working capital” less than the investment in material and supplies held 


adequate. 
Standish Pipe Line Co. (1939) (48 Val. Rep. 437) 

In the absence of evidence to support carrier’s protest, the tentative valuation 
was made final. 
Gulf Pipe Line Co. of Oklahoma et al. (1939) (48 Val. Rep. 501) 

1. Where no evidence was offered in support of protests re lands and going- 
concern value, these items of protest considered withdrawn. 

2. Oil in tanks to a depth of 3 feet to prevent suction of air into pipes 
excluded from carrier-used property. 

3. Lands purchased and available for future use excluded from used property. 

4. Cash working capital allowed only where the costs of service must be met 
prior to receipt of revenue. 

5. Payments for injuries and for damages caused by the survey of the right- 
of-way excluded from valuation of property used. 


Empire Pipeline Co. (1989) (48 Val. Rep. 582) 

1. Value for ratemaking purposes of carrier property was found to be $4,760,- 
522 as against $9,493,574 proposed by the carrier. The protested tentative val- 
uation was $4,895,692. 

2. Property not in use on date of valuation excluded from valuation for rate- 
making purposes. 

3. Areas found necessary to purchase but not necessary for use, excluded in 
valuation. 

4. Appraisals by committee of a nearby real estate board, in many cases more 
than twice those of the Bureau of Valuation, rejected. 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1035 


5. Actual expenditures necessarily incurred in the acquisition of land rejected 
as a basis for valuation of land. 

6. Present cost of rights-of-way rejected for actual cost, as a basis for value. 

7. Present value of rights-of-way was determined by depreciating actual cost. 
Carrier had protested any depreciation. 

8. “Spot” prices derived from manufacturers’ quotations (less discount, plus 
freight) were rejected and period guide prices used in estimating cost of repro- 
duction as less than carrier’s estimate by $1,421,092. 

9. Prices of new material rejected for cost of reproduction new, if second- 
hand material was used in the original construction. 

10. A percentage higher than 70 percent of new for secondhand material re- 
jected. 

11. Cost of warehousing pipe for gathering lines, to prevent theft, rejected. 

12. Time studies rejected as a basis for determining cost of construction. 

13. Forty-foot lengths considered in estimating cost of construction though 
102 miles of pipe consisted of 20-foot lengths. 

14. Additional 5 percent claimed by carrier for omissions and contingencies 
rejected as unnecessary. 

15. Costs of hand trenching rejected as having been included in the guide 
prices used. 

16. Reproduction cost of buildings found to be 11 percent lower than carrier 
claimed due largely to the use by the Commission of guide prices. 

17. A large barn found by the Commission not used for storage and so not in 
earrier service. 

18. Prices claimed by carrier for reproducing pumping equipment found to be 
excessive. The Commission used its Bureau of Valuation prices “developed 
in collaboration with the working committee of carrier engineers from consid- 
eration of actual purchses of equipment as reported to us under our valuation 
order No. 26.” 

19. Pumps priced per pound and engines on per horsepower basis against 
the carrier’s contentions. 

50. Period prices for oil tanks, lower than average cost for all carriers, lower 
than this carrier’s actual cost and 14 percent below carrier’s claim, used in 
estimating reproduction cost, 

21. Construction period for determining interest during construction based 
on the time required to construct separate sections, not the entire line. 


OVERHEADS 


22. Engincering.—6 percent of the physical property rejected in favor of 1 
percent reducing carrier’s estimate by $400,000. 

23. General erpenditures.—1.5 percent approved by the Commission against 
2.5 percent asked by the carrier. 

24. Interest during construction.—The carrier estimate, $360,939, was based on 
8 percent and a construction period of 1 year. The Commission approved an 
estimate of approximately $80,000 based on a rate of 6 percent and construc- 
tion periods of 2 and 3 months. The Commission refused to include interest on 
land or rights-of-way. 

25. The Commission, against the protest of the carrier, depreciated all over- 
heads. 

26. In finding cost of reproduction less depreciation, the Commission found 
about 61 percent to be adequate as against about 88 percent claimed by the 
carrier. 

27. Working capital found by the Commission in the amount of $46,328 against 
earriers’ claim of $210,000 plus $665,948 for operating oil supply. 

28. Fifty-six thousand four hundred and fifty-five dollars and sixty-one cents 
in supplies set aside by the Cities Service Oil Co. for the use of the carrier 
omitted from the valuation as not in actual use by the carrier. 

29. A specific sum for going-concern value, asserted to be not less than 
$90,000, not found by the Commission as this element is accorded due recognition 
in the single-sum value of the property. 


Standard Pipe Line Co. (1939) (48 Val. Rep. 736) 


1. Valne claimed by the carrier $24 million. Value for ratemaking purposes 
found to be $17,054,828. 

2. Operating oil supply valued at $1,349,702 held not ineludible in carrier 
property. 
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8. Lands supporting cottages for use of employees classified as out of 
service. 

4. Large tracts of land purchased to obtain smaller areas used and lands 
supporting structures marked for early retirement classified as noncarrier. 

5. The amount of cash working capital based on actual experience, not 
on what might be required if carrier were just beginning operations, Cash 
working capital omitted. 

6. Spur tracks, sidewalks, fences, roads, landscaping, etc., in the amount of 
$364,369 omitted from the inventory of carrier property. 

7. Lands which cost $137,901 valued at $71,034. 

8. Rights-of-way costing $327,568 valued at $237,033 by amortizing the cost. 

9. Period prices used instead of spot prices in estimating cost of reproduction 
new at $897,626 less than carrier’s estimate. 

10. Guide prices upon which the Commission’s engineers and the committee 
representing the pipeline industry were in “complete accord” were applied 
rather than manufacturers’ quotations submitted by the carrier. 

11. The Commission estimated overheads at $1,175,192 using agreed per- 
centages 1 percent for engineering, 1.5 percent for general expenditures, and 
6 percent for interest during construction periods of 2 and 6 months. Carrier’s 
estimate was $2,814,987 using 3 percent, 4 percent, and 6 percent, respectively, 
and a construction period of 18 months. 

12. Depreciation estimated at 39 percent as against 23 percent claimed by 
earrier. The difference between the estimates amounted to $5,754,293. 


Magnolia Pipe Line Co. (1939) (48 Val. Rep. 775) 

1. Value found by the Commission, $41,593,680. 

2. Of the cost of applying protective coating to pipe already laid, namely, 
$3,296,940, the Commission allowed $344,345, the cost of the materials only, as 
part of the original cost. 

3. Oil storage tanks owned by the Magnolia Petroleum Co. not included as 
carrier property used but not owned. 

4. Inactive property subsequently restored to use classified as out-of-service 
until so restored. 

5. Construction damages excluded to the extent that they exceeded 2 cents 
per lineal foot. The amount excluded was about $100,000. 

6. Operating oil supply, valued at $1,371,293, excluded from inventory of 
carrier property. 

7. No provision was made for cash working capital. 


Southern Pipe Line Co. (1989) (48 Val. Rep. 820) 

1. Alleged agreement between Bureau of Valuation and a committee of repre- 
sentatives of pipeline companies that the original cost of rights-of-way would 
be considered as the value, held not binding on the Commission. 

2. Present cost of acquiring rights-of-way not used as a basis for value. Both 
protests overruled. 


Pure Transportation Co. (1939) (48 Val. Rep. 862) 


Value of oil required to fill the line, $226,237, held not to be inventoried and 
valued as property used for transportation purposes. 


Northern Pipe Line Co. (1940) (49 Val. Rep. 63) 


In the absence of evidence to support the carrier's protest, the tentative 
valuation was made final. 


Imperial Pipe Line Co., Ltd. (1940) (49 Val. Rep. 84) 


1. The Commission reconsidered the exclusion of operating oil supply. Held, 
not includible as carrier property. 

2. $8,000 for cash working capital included as against $100,000 claimed by 
the carrier. 

38. Assessed values of lands which were shown to be three times the Com- 
mission’s appraisal, rejected as a basis for value. 

4, Appreciation in the value of rights-of-way rejected. Original cost, depreci- 
ated, retained as the measure of value. 

5. Overhead expenses estimated at 4.5 percent of the cost of reproduction, as 
against 11 percent claimed by the carrier. 

6. Depreciation was estimated at 44 percent, on the basis of past experience 
and informed judgment rather than observation. 
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Illinois Pipe Line Co. (1940) (49 Val. Rep. 152) 


Protest directed against many of the findings in the tentative report, as to 
which no evidence was offered at the hearing, overruled. 


Tuscarora Oil Co., Ltd. (1940) (49 Val. Rep. 204) 
Protest as to which no evidence was submitted at the hearing overruled. 


Oklahoma Pipe Line Co. (1940) (49 Val. Rep. 227) 


1. $777,637 in operating oil supply, not owned by the carrier, excluded from 
property used but not owned. 

2. Lands leased for loading racks and storage space held incidental to their 
main use for railroad purposes and omitted from the inventory of carrier-used 
property. 

8. Land for a relay station not in operation on valuation date excluded from 
carrier-used property. 

4. Land purchased in excess of carrier requirements classified as noncarrier. 

5. Buildings, tanks, lines, and pumping equipment not in use on valuation 
date classified as out-of-service. 

6. Lands which cost $32,283 appraised at $10,657. 

7. Rights-of-way which carrier contended had appreciated in value were valued 
at original cost less amortization. 

8. Construction damages on field gathering lines omitted. 

9. Interest during construction estimated for an average of about 4 months as 
against carrier’s claim of 7 months. The reduction in this item amounted to 
about $200,000. 

10. Carrier’s protest that, from inspection, the condition of its pipe was 79 
percent of new, overruled. The Commission’s estimate of 67 percent was based 
on the guide service lives agreed upon in conference with its Bureau of 
Valuation. 


Buckeye Pipe Line Co. (1940) (49 Val. Rep. 275) 

In the absence of evidence to support the carrier’s protest, the tentative 
valuation was made final. 

The Commission overruled the carriers’ protests for the same reason in Wa- 
bash Pipe Line Co. (1940) (49 Val. Rep. 344); Kaw Pipe Line Co. (1941) (49 
Val. Rep. 448); Socony Vacuum Oil Co., Inc. (1943) (49 Val. Rep. 471); Sun 
Pipe Line Co. (Texas) (1944) (49 Val. Rep. 573). 


Champlin Refining Co. (1942) (49 Val. Rep. 463, 542) 

The Commission found the carrier a common carrier engaged in interstate 
commerce subject to the Interstate Commerce Act and subject to valuation 
thereunder. 

This decision was affirmed by the Supreme Court in Champlin Refining Co. v. 
United States (1946), 329 U. S. 29). 


Shell Oil Co., Inc., Products Pipe Line Department (1948) (49 Val. Rep. 772) 


1. Areas of land outside station enclosures classified as owned but not used. 

2. Carrier claimed the original cost of its rights-of-way as their present value. 
The Commission diminished the original cost by $144,195 for amortization. 

3. A deficiency of about 20 percent in the 1934 period prices in building repro- 
duction costs was not corrected in this basic valuation. When the valuation is 
brought down to date, the applicable corrective factor will be given proper 
consideration. 

4. Carrier’s claim of 8.3 percent for engineering and general expenditures 
instead of 3 percent not allowed. The increase in reproduction cost new would 
have been about $400,000. 

5. The Commission refused to include in its valuation either the cost of 
developing, or the value of patented devices and processes claimed by the 
carrier to be worth more than $3 million. 

6. The Commission found the final value for ratemaking purposes to be 
$7,560,000 as against a claimed total valuation in excess of $10 million. 

Nore.—In the 1947-55 series of valuations the Commission has made many 
changes in the amounts shown by the carriers as investment in carrier property, 
decreasing these amounts by a substantial total. 
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STATEMENT OF VALUATION METHODS OF THE INTERSTATE COMMERCE COMMISSION, 
FRoM THE VALUATION DECISION IN APEX PIPE LINE CorRPORATION (1949) 


(50 Val. Rep. 1, at p. 24) 
APPENDIX 3 
ANALYSIS OF METHOD FOR DETERMINING WORKING CAPITAL 


Working capital has been determined in accordance with the principles de- 
scribed in Northampton €& B. R. Co., 149 I. C. C, 244, 263-272, under the method 
applied in Muskegon Ry. & Nav. Co., 45 Val. Rep. T97-812, and other valuation 
cases. The basic data for such information as is contained herein have been 
obtained from the carrier’s annual report to us for the year ended December 31, 
1947, and from additional information supplied in response to a questionnaire 
sent to the carrier. 

Material and supplies.—The balance in material and supplies account as of 
December 31, 1947, is $401,423. Of that amount $2,583 represents scrap or obso- 
lete material. Allowing for such portion as is held for additions and betterments 
to the property and for purposes other than common-carrier operations, the 
working capital in the form of material and supplies is found to be about 
$395,700. 

Cash.—A consideration of operating revenues, operating expenses, and pipe- 
line taxes other than income and excess-profits taxes, for the year ended on 
December 31, 1947, and balances in current operating assets and current operating 
liability accounts, and the account for taxes, exclusive of income and excess- 
profits taxes, accrued and unpaid as of December 31, 1947, indicates that the 
receipt of the cash earned in connection with service performed lagged behind 
the payments to be made on account of performing such service. Therefore, to 
provide for the delayed collections as well as a safer buffer fund of reserve cash 
on hand to take care of variations in the relation between cumulated receipts 
and cumulated payments due to seasonal or casual influences on traffic or 
expenses, the invested cash working capital used is found to be about $483,900. 


APPENDIX 4 


STATEMENT OF METTIODS 
Foreword 

Following the finding of final values for common-carrier pipeline companies 
reporting to the Interstate Commerce Commission as of December 31, 1934, in 
accordance with appendix 4, Statement of Methods, Valuation Docket 1208, 
Atlantic Pipe Line Co., 47 Val. Rep. 541, 584, supplement No. 8 to valuation order 
No. 3, second revised issue, was served on the reporting carriers 

The purpose of this order as explained on page 562 of the Atlantic Pipe Line 
Company decision was to keep the Commission informed on all new construction. 
extensions, retirements, or other changes in the condition, quantity, use, and 
classification of the property. The same order was served on all pipeline com- 
panies valued subsequent to December 31, 1984. 

It became apparent as time went on that the previously found final values 
were far out of date. By the end of 1947 property changes had assumed vast 
proportions and price levels had changed so materially from those prevailing 
as of the date of the previously found values that short-cut methods of approxi- 
mating current value levels were considered unreliable. 

The Commission seeing the increasing need for bringing the values forward 
served valuation order No, 28 on all pipeline companies reporting to it as of 
December 31, 1947. 

General 

Valuation order No. 28 requires every common carrier engaged in transporta- 
tion by pipeline of oil or oil products subject to the Interstate Commerce Act 
and every receiver or operating trustee of any such carrier whose property had 
been inventoried or valued by the Commission to prepare and file under oath 
with the Commission on specified forms a complete and accurate inventory of 
its property, showing the units and quantities thereof entering into and com- 
prising the property, classified as directed by the Uniform System of Accounts 
for Pipe Lines, prescribed by the Interstate Commerce Commission in accord- 
ance with section 20 of the Interstate Gommerce Act (49 U. S. CG. 20): and to 
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report the original cost of such units. Such inventory and report was to be as 
of the date established by the Director of the Bureau of Valuation and this date 
was set as of December 31, 1947. 

Valuation scctions—Order No, 28 requires that the inventory be prepared by 
what are denominated “valuation sections.” A valuation section is a particular 
portion of the line designated by termini or location and treated as one piece 
of property; that is, all of the pipe, buildings, tanks, pumping equipment, et 
cetera, upon that valuation section are inventoried separately from the balance 
of the property of the carrier. 

The reasons for the establishment of a particular valuation section are 
various: 

(a) Convenience in inventory and in future handling of additions and retire- 
ments. 

(b) It is always desirable when possible to compare original cost with cost 
of reproduction. By segregating the property into valuation sections these com- 
parisons can more readily be made. 

(c) The act requires the Commission to report its valuations separately by 
States, and valuation sections are finally summarized according to that require- 
ment. The manner in which and the extent to which property has been al- 
located by States will be referred to later in this discussion. 

Substance of the inventory.—The inventory contains only property which is 
used or has potential possibilities of use by the carrier for its purposes as a 
common carrier. In certain instances property held on date of inventory for 
purposes other than those of a common carrier, all of which does not possess 
these potential characteristics, has been inventoried in its entirety and sepa- 
rately classified as property used for purposes other than those of a common 
carrier” or “owned but not used” as the facts require. 

Property not in service.—Our uniform system of accounts for pipelines pre- 
scribes that the Investment in Carrier Property shall include the cost to the 
earrier of physical property used in or held under a definite plan for pipeline 
operations. Our representatives have frequently found that, because of lack 
of traffic or for some other reason certain pumping stations, tanks, pipelines, 
and other property owned by the company have not been devoted to pipeline 
operations for a considerable period of time. In such cases and in the absence 
of a definite plan for the return of such property to pipeline service, we have 
classified these items of property as “Wholly owned but not used—Property out 
of Service.” 

The inventory of this class of property is in the same complete detail as that 
of owned and used property. If this property is returned to common-carrier 
pipeline service, it will be so reported in accordance with the provisions of 
supplement No. 8 to valuation order No. 3 and will then be included in our 
reports under the proper classification. 

Property used for purposes other than those of a common carrier.—The act 
requires separate reports on property used for common-carrier purposes and 
that used for purposes other than those of a comomn carrier. Where, for 
example, we have found that the storage capacity of the carrier’s oil tanks is 
in excess of the requirements as a common carrier, we have classified this 
excess capacity as property used for purposes other than those of a common 
carrier. 

Property was reported by actual “in place” quantities with descriptive detail 
in terms of the units prescribed in supplement No. 8 to valuation order No. 3, 
second revised issue (49 CFR 156). Property units were developed by using 
the quantities shown in the basic engineering report underlying the final valua- 
tion report and adjusting the units reported therein by the additions to and the 
requirements from these quantities as reported annually in compliance with 
supplement No. 8 to valuation order No. 3, second revised issue (49 CFR 156). 
Cooperation 

As in the preparation of the basic data for the December 31, 1934 valuations, 
described in detail in appendix 4, Atlantic Pipe Line report, referred to above, 
various committees representing the pipeline industry cooperated to the fullest 
extent possible in this effort to bring forward the valuation of the properties. 
The engineering section 

The engineering section deals with the physical property of the carriers 
existing on valuation date except their lands and rights-of-way. It determines 
the kinds and quantities of the various items that compose the property and 
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their condition on valuation date, and prepares estimates of the cost to reproduce 
the property new and less the existing depreciation. The property of a pipeline 
company usually embraces, in addition to that used for common-carrier purposes, 
other property not so used. All of the property, however, except that which is 
designed for purely noncarrier purposes, is usually included in the general 
inventory. 

The engineering inventory.—An inventory such as is called for by the act may 
be produced in two ways: 

1. The Commission may require the carrier to file an inventory of its property 
and may check that inventory when filed. t 

2. It may make the inventory itself, calling upon the carrier for sueh informa- 
tion and assistance as may be needed. 

An examination of the valuation act makes it clear that Congress intended to 
provide for the investigation and marshaling of every fact which can bear upon 
the value of the property of the carriers and the basis of all that information. is 
the inventory or list of the physical property of the carrier. Some representative 
of the Commission must either see the property which is included or must ascer- 
tain such facts as demonstrate the existence of that property to a reasonable 
certainty. 

It was felt that the total expense would be much less if the carriers were called 
upon to prepare in a prescribed uniform manner, an inventory of their property, 
which, when so prepared and submitted to the representatives of the engineering 
section, would be reviewed by such representatives in the light of the carriers’ 
office records and checked in the field by observation of the physical property in 
existence. This method, which was authorized by the Commission, avoids dupli- 
eation of effort and secures an inventory which is vouched for by the Bureau. 

Inasmuch as a basic inventory had previously been secured by the Commis- 
sion’s forces and this inventory perpetuated by means of supplement No. 8 to 
valuation order No. 3, second revised issue, it was only necessary to summarize 
the data previously prepared to obtain a complete up-to-date inventory as of the 
new valuation date, December 31, 1947. 

Valuation order No. 28 instructed the carriers to prepare the new inventory 
utilizing the data previously submitted to the Commission. Following filing of 
this information on the prescribed forms, the material submitted was reviewed 
on the ground by a representative of the engineering section. 

Form of inventory.—The valuation act requires an inventory in detail of each 
piece of property of the carrier. Since this requirement would be impossible of 
performance if construed narrowly, we have adopted as a practical substitute for 
“each piece of property” units which are current in the purchase and sale of the 
property under consideration, or are commonly used in construction contracts 
and settlements. 

Pipe, for example, is bought, sold, and installed in units of linear feet or 
multiples thereof. Therefore, within reasonable limits, pipe was inventoried 
in units of linear feet with descriptive matter which would permit its classifica- 
tion in accordance with current practice. 

Buildings are reported by individual structures, the different parts of the 
structures being specified. The cost of foundations, platforms, superstructures, 
heating, lighting, and plumbing are each shown separately. 

Oil tanks are shown in detail, sufficient information in regard to thickness of 
plates or total weight of tank, roof details, kind and number of appurtenances 
and fixtures, fire walls, and drains being obtained to develop complete bills of 
material of the units current in purchase and sale of this type of property. 

It is believed that this detail is sufficient to enable one to reach a conclusion 
concerning the character and condition of the property, which might not be 
conveyed by a mere statement of reproduction cost or reproduction less 
depreciation. 

The act requires that the physical property shall, as nearly as practicable, be 
classified in conformity with the classification of carrier-property accounts as 
prescribed by the Commission. The classification provides no specific account 
for the inclusion of charges for engineering, genera) expenditures, and interest 
during construction. For the sake of clarity, the reproduction estimate of these 
charges has been separately included in accounts 116, 166, and 186, Other 
Property. 

Present topographical conditions are assumed to exist, except as they have 
been altered by the construction of the pipeline property itself, and it is further 
assumed that the general condition of the country as to forest, tillage land, 
drainage, et cetera, is that of valuation date. 
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The estimate of reproduction cost new arrived at in this manner does not 
correspond with the original cost of producting the property as it was in fact 
produced. Many pipeline systems are the product of a process of gradual de- 
velopment. Single line systems have become multiple lines, buildings have been 
enlarged and additional pumping units have been installed. In the estimate of 
reproduction, all this is disregarded and it is assumed that the existing property 
is reproduced by a single continuous impulse. 

Depreciation.—As treated by the Commission, depreciation has been defined in 
Telephone and Railroad Depreciation Charges, 177 I. C. C. 351, 422, as “the 
loss in service value not restored by current maintenance and incurred in 
connection with the consumption or prospective retirement of property in the 
course of service from causes against which the carrier is not protected by 
insurance, which are known to be in current operation, and whose effect can be 
forecast with a reasonable approach to accuracy.” 

There are two kinds of depreciation, physical and functional, both of which 
affect the total service life. Usually the service life is shorter than the physical 
life because of the effect of functional depreciation. The importance of the 
functional depreciation may vary greatly on different lines or at different times. 
Physically a piece of property will sometimes deteriorate as rapidly when 
standing idle as when in active service, while in other instances the deterioration 
is very slight unless in use. The real question always is what part of the 
service life of this piece of property has gone, whether from the mere fact of 
age or from service. 

It sometimes happens that an article may be used for certain purposes as long 
as there is need for its services in the place of original installation. With the 
passing of this need, the article may be removed from the place of original 
installation and subsequently render a similar service in a different location. 
Due to decline or exhaustion of traffic, cancellation of lease contracts or other 
cause, line-pipe equipment and tanks are frequently moved. 

Physical life is defined as the period in years between the time of installation 
and the tume of retirement due solely to physical deterioration, wear, tear, rot, 
rust, decay, and the action of the elements. 

Functional depreciation results chiefly from obsolescence, inadequacy, in- 
efficiency, supersession, depletion, and the decline and exhaustion of the traffic 
which the property was designed to transport. Property may be kept in service 
indefinitely if it is desired to make the necessary and perhaps uneconomical 
repairs, but at various stages in the service life cycle of property some economic 
influence usually becomes controlling and necessitates the retirement of the 
property. Hence items of property are retired at various ages regardless of 
physical condition. Functional depreciation has played a very important part 
in the development of modern pipeline property and its operation. Advances 
in the art have developed more economical and better suited types of pumping 
equipment, pipe with welded joints has replaced the threaded and coupled pipe, 
and improvements in tank design have brought out new features. The prin- 
cipal cause of functional depreciation in pipeline properties, however, arises 
from the decline or exhaustion of the traffic which the property was designed to 
transport. This is particularly true in gathering-line property. The pipe, re- 
gardless of many changes in location, will, ordinarily, eventually attain the 
total physical life prescribed or allotted to it. Proration and unit field operation 
have a decided effect upon the question of changes in location in fields and upon 
the total period over which a given location will continue to produce. Repres- 
suring, water flooding, and the production from deeper sands, all have a tendency 
to lengthen the economic life of given fields and thereby increase the life of pipe 
or other property items in a given location. For trunklines, while depletion is 
sometimes important, inadequacy, inefficiency, and supersession are the principal 
functional causes of retirement. 

Ordinarily, therefore, the problem is to determine the total service life which 
will reflect both the normal physical and functional experience. This may be 
done by reference to the experience of the past. Where sufficient time has 
elapsed so that articles of the kind under investigation have in fact been worn 
out or retired for economic reasons, the period for which they have been in 
service is known and life tables can be prepared. In determining total service 
life, observation as well as records is of value. The opinion of those who are 
qualified by their training and experience to form such opinion is also of service. 
From all sources an estimate of total life must be formed. Each case must be 
considered on its own merits and such adjustment made in the service lives as is 
warranted by the available facts. 
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From the foregoing it will be seen that the effort is to state, with respect to 
each piece of property, the number of service units which that property now 
has for the purpose for which it is being used. In determining that fact. an 
inspection of the property is made and the experience of the past, both as de- 
veloped by the records of the carrier under valuation and from those of other 
carriers as well, is considered in the light of present knowledge and conditions. 
By each piece of property is not necessarily meant each unit, since several units 
of the same class may sometimes be combined and considered as one piece. 
Thus the pipe of a given class upon one valuation section might be treated as a 
single piece of property in stating depreciation. 

In applying the above principles it is necessary to determine total service life 
and remaining future service life. The date of installation or of the beginning 
of the use is usually known, and if total service life can also be fixed, remaining 
future service life may be obtained by subtracting the one from the other. 

Service life studies have been made and guide service lives established for 
the major items of pipeline property. These guide lives take into consideration 
the normal physical and functional experience of the various types of property 
for the majority of the carriers. 

The depreciation of overhead charges will be considered in connection with 
the discussion of such charges themselves. 

Prices.—When the engineering inventory is complete it contains an enumera- 
tion of the units of all the property owned or used by the carrier, except land. 
In order to show cost of reproduction it is necessary to apply prices to these 
units. Such prices must cover the entire cost of the unit in place, but the unit 
price applied to the item inventoried does not always include the cost of 
installation. 

Ordinarily the cost of a unit divides itself into three parts: 

(a) The cost f. o. b. some point, usually the point of origin, plus cost of mill 
inspection for items such as pipe, plus State sales or use taxes where they are 
assessed against construction materials used within a given State. 

(b) The cost of transporting, handling, storing, et cetera, up to the time it is 
put in place, or in some instances taken out of the material yard for the purpose 
of being placed in position. 

(c) The cost of installation proper. 

The Commission has established certain so-called primary accounts into which 
all costs incurred in the construction of a pipeline are to be thrown. Under 
accounts Nos. 103 and 153, Line pipe, are included the costs of oil line pipe 
laid in the construction of oil pipelines, and in accounts Nos. 104 and 154, Pipe- 
line fittings, the cost of pipe fittings laid in the construction of oil pipelines. 
both at points of delivery. The cost of teaming or trucking, labor expended 
in excavating, connecting up pipelines, installing fittings, and backfilling trenches 
is included in accounts Nos. 105 and 155, Pipeline construction. It will be seen, 
therefore, that the unit cost applied in the inventory is that part of the total 
cost which under the rules of the Commission would be included in that primary 
account, and is sometimes the total cost of the unit in place and sometimes only 
a part of that cost. 

Period unit prices as of December 31, 1947, have been applied. The attempt 
is not to determine the exact price of a particular article on that date, for 
that price may have been abnormally high or low, but rather to ascertain what 
may be termed “a normal price.”’ The prices are based on investigation of prices 
over a period of many years giving appropriate consideration to the usual transi- 
tory nature of inflated prices occurring because of labor, material, and food 
shortages during the war or postwar period. The price level used as of Decem- 
ber 31, 1947, in accordance with past practices, is a long-term forecast and con- 
templates “tunnelling through” the war and postwar price peaks. 

The Commission, as part of valuation order No. 26, under section D, requires 
that the carrier report the cost of its equipment and machinery, and section E 
requires a report of prices of materials, construction costs, and rates paid labor 
for the years 1929 to 1934, inclusive. Section D covers all of the property of the 
class designated therein as carried in the accounts of the carrier. As a means of 
obtaining additional information, a substantial number of carriers were re- 
quired to furnish information as to prices and costs called for in valuation order 
No. 26, sections D and E, for the years subsequent to 1934, and such data were 
available through the year 1947. 

These data furnished one of the bases of the prices applied. In addition, data 
have been obtained from manufacturers showing the prices at which standard 
goods have been sold to pipeline companies during the same period. Representa- 
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tives of the engineering section sometimes personally interview such manu- 
facturers and dealers with a view to ascertaining pertinent facts. 

The ascertainment of the cost of installation presents a more difficult problem, 
but one of the same kind. All labor costs involve elements of uncertainty and 
variability which make the ascertainment of such costs less easy, but here 
again while the difference may be greater or less in individual cases, the mass 
of data considered furnishes a valuable guide to costs. 

Costs arrived at in this manner will probably not coincide with the original 
prices paid; some will be higher and some lower than those which obtained 
on original construction. Difference in price levels, the desire of the contractor 
to secure the contract, wet seasons and dry seasons, organization and coordina- 
tion profoundly influence cost. Labor conditions may be entirely different in 
the construction of different properties. All this may affect individual prices, 
but the general price arrived at by the foregoing method can be used with con- 
fidence in reaching a reproduction estimate. 

As already noted, the cost of the material handled is ordinarily at the point 
of purchase. To this must be added the cost of transportation to the point of 
installation. The commercial freight rate is applied up to some point near the 
line under construction. For truck or wagon haul the charge is varied with 
the conditions of service. 

All of the data above referred to have been considered in conference by our 
representatives and the Working Committee of the American Petroleum In- 
stitute. An agreement had previously been reached on the major elements of 
cost for the years 1929 to 1936, inclusive, and as to period prices as of December 
31, 1934. This cooperative phase of the work was continued and annual guide 
prices agreed on for each of the succeeding years 1937 to 1947, inclusive. In 
a like manner agreements as to guide period prices as of December 31, 1947, was 
reached. These prices have been used as a guide in determining the period 
prices which we have applied to the units of property. These unit period prices 
have been anpnlied as of the date of valuation. 

Overhead charges.—When an inventory has been prepared, including every 
item of physical property which enters into the construction of a pipeline, and 
when a proper price has been applied to every item in that inventory covering 
both the expense of acquiring the property and of putting it in place as a part of 
the pipeline, the result does not express the entire cost of the physical pipe- 
line itself for the reason that certain expenses connected with the production 
of this property have not been taken into account. 

Before the building of the pipeline or even the preliminary steps looking to- 
ward its building can be undertaken, a corporation is organized. There must 
be some entity to hire men and disburse money. The creation of this corpora- 
tion entails the procuring of legal services and generally the payment of certain 
fees and other expenses. Engineers must be employeed to locate the line, pre- 
pare contracts, supervise the construction, et cetera. There must be a general 
organization with the necessary employees for the purpose of conducting the 
work and making record of the details. Money must be provided for the pay- 
ment of expenses as the work progresses and the interest on this money is in 
addition to the capital invested. It is evident that these items and others of 
a similar character call for the outlay of money, and that they are not represented 
in the inventory which has been prepared and priced. These items are ordinarily 
denominated “overhead charges.” It must be conceded that a pipeline could 
not be built without expenditure for some or all of these items, and that if the 
cost of ‘reproduction is to be indicative of the cost of production at present some 
inclusion must be made on this account. The attempt has heen made to bring 
these charges under the same test which has been applied in the development 
of prices, nainely, the actual experience of the past. The conclusion reached 
and the reasons for that conclusion will be given under the different items which 
are here classed as overheads. 

Contingencies.—In the building of a pipeline all sorts of unforeseen contingen- 
cies may occur. There will be accidents which could not be forecast. Floods 
may come. Strikes may occur. Many things may happen which will increase 
the cost over what it would have been under perfectly normal and favorable 
conditions. Prices applied, however, have been determined with respect to the 
actual experiences of the past, and this experience includes every item of the 
sort referred to. Accidents, washouts, labor disturbances, and everything of that 
kind has occurred in years gone by and has been paid for by the carrier in the 
production of the property. 
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Engineering.—In determining cost of reproduction it has been the general 
practice in the past to include a gross sum for engineering in the nature of an 
overhead expense. 

To allocate the cost of engineering to particular pieces of property would be 
a refinement not practiced in the past, not called for in the present work, and 
which for lack of supporting data would introduce an element of greater uncer- 
tainty rather than greater certainty. 

In estimating the cost of new work it is customary to add a percentage of the 
total cost for engineering. In estimating the cost of reproduction the same 
practice has been followed. 

It is evident that there is no connection and therefore no necessary relation 
between engineering and general expenditure. These accounts should there- 
fore be omitted in computing engineering. The same is true of land in connection 
with which there is little or no engineering proper. 

Engineering is stated as a percentage upon the property accounts, exclusive of 
land and rights-of-way. The bureau engineers working with the Committee of 
the American Petroleum Institute, have made a study of this subject and have 
come to an agreement as to the percentage to be applied to property accounts 
other than land and rights-of-way. The figure agreed upon is 1 percent.to be used 
as a guide. 

Our classification of carrier property accounts makes no specific allocation of 
engineering to a particular primary account. In order that our allowance for 
engineering may be readily identified and because it is not feasible to allocate 
portions of it to particular property accounts, we have included the entire allow- 
ance under accounts Nos. 116, 166, and 186, Other Property. 

Engineering has been depreciated. It is a labor charge and ordinarily labor 
depreciates along with the article into the cost of which it enters. 

General expenditures.—Interest during construction is considered by itself, 
and all other items of general expenditure such as organization expense, general 
officers and clerks, law, stationery and printing, taxes, and other general expendi- 
tures are thrown into a single item. 

To determine the amount of the percentage to be applied for general expendi- 
tures, resort was had to the same method by which engineering was ascertained 
and as a result our engineers and the Working Committee of the American 
Petroleum Institute came to the conclusion that as a guide a figure of 1% 
percent was proper. 

For the reasons given under our discussion of engineering, we have included 
general expenditures under the accounts Nos, 116, 166, and 186, Other Property, 
and have ordinarily computed the total charge as 1% percent of accounts Nos. 
103 to 116, inclusive, and accounts Nos. 153 to 166, inclusive, and on engineering, 
but excluding interest. 

General expenditures are depreciated with the accounts used as the basis for 
computing the percentage. As already noted, these expenditures accrue almost 
entirely in connection with the property accounts. While organization, and 
perhaps a part of legal expenses, would not properly depreciate, these are 
ordinarily an inconsequential part of the whole which would depreciate along 
with the items of property in the production of which they are incurred. 

Cost of obtaining money.—The cost of obtaining the money with which to 
finance the construction of a pipeline has been frequently and perhaps usually 
treated as an overhead. After mature consideration, it has been thought best in 
reporting cost of reproduction new to show nothing on this account as such 
but to include any necessary charge of that character in the interest rate. 

Six percent is the legal rate of interest in a large section of this country 
where no other rate is specified, and our engineers and the Working Committee 
have come to an agreement as to the use of 6 percent as a guide. 

Interest during construction—A considerable time is required to construct and 
put into operation a major pipeline system. The expense of building and 
equipping that system must be met as the work proceeds. For the use of the 
money required for this purpose from the time it is obtained by the company up 
to the period when operation begins, interest must be paid; and it is universally 
conceded that this interest is an item of expense in the construction of the 
property which should be included in a reproduction estimate. Such an item 
is provided for by the accounting rules of the Commission. 

We have applied 6 percent and this rate is taken as including all other costs 
in connection with procuring necessary funds for construction. 

Land is not included in the report prepared by the engineering section nor do 
they attempt to show the cost of reproducing the rights-of-way. Interest should 
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not, therefore, in this connection be computed on accounts Nos. 101, 151, 102, and 
152. It should be reckoned on all carrier property accounts which we do 
include in our engineering report and on the overheads we have included in 
accounts Nos. 116, 166, and 186, except interest during construction. 

The construction period as determined by our engineers does not represent the 
shortest time in which the line could be constructed, but that period within 
which the work might be economically done. The usual delays which occur on 
the average in normal times due to labor and market conditions are assumed to 
exist, but unusual delays due to financial troubles and to other causes peculiar 
to individual properties are eliminated. 

The territory contiguous to pipelines is served by many miles of railroads, and 
our present system of improved highways facilitates the delivery of men, supplies, 
and material to many points along the entire line to a far greater extent than 
it did in many instances at the time of original construction. 

Interest has been computed at the rate of 6 percent for one-half of the con- 
struction period, plus 3 months; except that in those cases where the construc- 
tion period assigned was 6 months or less, we have computed interest for the 
full period. A minimum construction period of 2 months has been adopted. 

Distribution of property between States.—The valuation act requires the Com- 
mission to “‘show the value of the property of every common carrier as a whole 
and separately the value of its property in each of the several States and Terri- 
tories and the District of Columbia, classified and in detail * * *.” The 
engineering report does not deal with value proper and the above requirement is 
construed to refer to the cost and other facts with respect to the property with 
which the engineering report does deal. 

A large part of the physical property of a pipeline is fixed. This is true of 
its line pipe and its buildings of all kinds. As to the location of all this property 
no doubt can exist. 

Certain other property is movable and might be carried from State to State, 
but in fact its use is ordinarily confined to one place. Of this, vehicles and other 
work equipment furnish illustrations. While they might be and sometimes are 
used interchangeably in different States to a very limited extent, their use is 
ordinarily confined to a single locality. Property of this sort is clearly located in 
the State where it is used. 

The inventory is made by valuation sections. No valuation section extends 
across a State line. If, therefore, all valuation sections in a given State are 
summarized, the summary exhibits the total fixed property found in that State 
and the various inventories exhibit the details of that property. Overheads 
reckoned in percentages, as previously described, are applied by valuation sections 
and are embraced in the summary so that the total cost of reproduction new and 
reproduction less depreciation is given by States. 


The land section 


The land section inventories and appraises as of date of valuation all lands 
and rights in lands held by the carriers and keeps a record of subsequent changes 
occurring in such properties. This section also classifies the lands as to the 
character of use. The act requires that lands “owned or used for the purposes 
of a common carrier” shall be classified as carrier. The word “owned” does 
not necessarily refer only to lands which are owned by a carrier and used by it 
or some other carrier for transportation purposes, but also to lands which 
have not been in fact devoted to common-carrier use provided the public use is 
imminent. 

It sometimes happens that the amount of land which is devoted by the carrier 
to a particular use appears to be excessive; but if the land is presently used for 
carrier purposes, the reasonableness of the extent is not questioned. Only in 
very plain cases would the limits fixed by the carrier be changed. 

It is evident that while certain general rules may be laid down for the classi- 
fication of lands between carrier and noncarrier use, much depends upon the 
circumstances of each individual case. The rule with us in classifying carrier 
lands has been much the same as is the rule of the courts in permitting the 
condemnation of lands for carrier purposes. 

Carrier lands.—The valuation act requires the Commission to state the orig- 
inal cost and the present value of all carrier lands. The ascertainment of 
original cost is a function of the accounting section, discussed hereinafter. 

Present value as reported is nearly synonymous with market value. What is 
done is to ascertain the area of carrier land, to determine the market value of 
similar land adjoining or in the immediate vicinity per acre or other unit, and 
to apply that price to the area. 
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For the purpose of determining this present value, the land section sends into 
the field its land appraisers, who make a personal inspection of the property 
and ascertain certain facts which bear upon the value. The property is first 
divided into zones, and each zone contains lands of substantially similar char- 
acter and value. The appraiser, having laid out his zone, next proceeds to deter- 
mine the market value of adjoining and adjacent lands. For this purpose he 
eollects all recent sales, leases, and other conveyances which he can find of 
similar lands in the immediate vicinity. He also ascertains the assessed value 
of such lands and finally takes the opinion of different classes of well-informed 
persons as to such value. From a consideration of all these sources of informa- 
tion he reaches his conclusion as to the unit of market value. Often the reported 
market value is substantially different from the original cost as found and 
reported by the accounting section. 

Rights-of-way.—No attempt is made to appraise easements for right-of-way 
purposes in terms of the values of adjoining lands. For rights-of-way the costs 
borne by the carriers in their acquisition are considered the best evidence of 
their value; such costs are reduced by the amount thereof assignable to the 
expired service life of the right-of-way on date of valuation. 

The accounting section 

The Commission’s accountants deal with the records of the carrier, and the 
report of that section embraces everything called for by the act which is derived 
from an examination of the books of account and other records and documents. 
After the basic original cost and other data have been determined, the accounting 
section has supervision over the examination and auditing of all units of property 
and their costs pertaining to new construction, extensions, retirements, classi- 
fications, or other changes reported by carriers under the requirements of supple- 
ment No. 8 to valuation order No. 3, second revised issue. Among the subjects 
handled, one of the most important is original cost to date. 

Original cost to date.—The act requires the Commission to ascertain and report 
the original cost to date of the property owned or used by every common carrier 
subject to the act. 

For reasons stated in appendix 3 to our report in 7'eras Midland R., Valuation 
(75 I. C. C. 1), we were generally unable at the time of the basic valuations to 
ascertain the original cost of railroad properties. Owing to the more recent con- 
struction of carriers by pipeline and our requirements for the recording of 
expenditures made by them, the investment in and original cost of the properties 
of common-carrier pipeline companies can be and has been ascertained. The 
amounts reported for investment and original cost are determined from examina- 
tion of their records of the cost of the property in existence on the basic valuation 
date, and subsequent changes reported under requirements of supplement No. 8 
to valuation order No. 3, second revised issue, and the carrier’s returns under 
valuation order No. 28, with such adjustments of the recorded costs as are 
required to bring them into conformity with our Uniform System of Accounts for 
Pipe Lines. While some items of property, the cost of which is included in our 
statements of investment and original cost, do not depreciate others wear out in 
service or become obsolete. Thus the original cost as determined represents, in 
part, property a portion of the service life of which has expired. 

Aids, gifts, grants, and donations.—Carriers are required to file a return show- 
ing all aids, gifts, grants, and donations. The books and records of the carriers 
are eXamined by the accountants in the light of this return and whatever they 
disclose is developed and reported. 

Corporate and financial history.—The date of organization of each corporation, 
what property was constructed by it, what became of that property and of the 
corporation itself is reported. The report of the accountant gives a complete 
picture of the corporate growth of the system from the beginning down to the 
date of valuation. 

In the same connection a full statement is made of all issues of stocks and bonds 
by each corporation, together with an account of the consideration either in 
money or in property which was paid for the same. The means resorted to by 
the carrier for the providing of its funds, the amounts paid in the way of dis- 
counts, and, indeed, everything connected with the financial history is fully 
shown. 

It will be seen that the accountant develops whatever facts are contained in 
the records of the carrier, and it is believed that the facts thus developed are of 
great significance in exhibiting what may be termed the financial equities of each 
ease. 
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Reasons for the differences between values 

The Commission is required by the act to report not only an analysis of the 
methods by which the several cost values are obtained but also the reasons for 
their differences, if any. From what has been stated in this analysis of methods, 
it must be clear that the reasons for the differences in amount between the 
various cost values reported, i. e., the original cost to date, the cost of reproduc- 
tion new, and the cost of reproduction less depreciation, are to be found in the 
essential differences in the nature of the inquiries which must be made in order 
to ascertain each of those cost values, respectively, based as they are and must 
be on varying assumptions, attended by varying conditions in which the actual 
and the hypothetical are contrasted, and affected by fluctuations and trends in the 
prices of labor and materials, 


(S. Doc. No. 10, 77th Cong., 1st sess.) 
ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES 


MONOGRAPH OF THE ATTORNEY GENERAL’S COMMITTEE ON ADMINISTRATIVE PRO- 
CEDURE EMBODYING THE RESULTS OF THE INVESTIGATIONS MADE BY THE STAFF 
oF SAID COMMITTEE RELATIVE TO THE ADMINISTRATIVE PRACTICES AND PROCEDURES 
oF SEVERAL AGENCIES OF THE GOVERNMENT 


In 14 parts 
PART 11. INTERSTATE COMMERCE COMMISSION 


PREFACE 


ATTORNEY GENERAL’S COMMITTEE ON ADMINISTRATIVE PROCEDURE, 
DEPARTMENT OF JUSTICE, 
Washington, D. C. 

This monograph was one of a series of studies submitted to this Committee by 
the investigating staff working under the Director. The members of the staff are 
Walter Gellhorn, Director ; and Ralph 8S. Boyd, Kenneth C. Davis, Robert W. Gin- 
nane, William W. Golub, Martin Norr, and Richard 8. Salant. 

These staff reports represent information and recommendations submitted to 
the Committee. They are not an expression of Committee findings or opinion. 
The Committee invited professional and lay criticism and discussion of the mat- 
ter contained in these studies, both by written communications addressed to it 
at the Department of Justice, Washington, D. C., and by oral presentation at 
hearings which the Committee held in Washington on June 26, 27, and 28, 
and July 10, 11, and 12, 1940. 

The Committee on January 24, 1941, made its report, setting forth its find- 
ings, conclusions, and recommendations after consideration of all the material 
submitted to it, including these reports of its staff; the record of oral examina- 
tion of administrative officers; and the briefs, statements, and testimony fur- 
nished by members of the bar and the public. These reports are made available 
in furtherance of this Committee’s desire that the information submitted to it by 
its investigators shall be public. 

The members of the Committee are Dean Acheson, Chairman, of the District 
of Columbia bar, formerly Under Secretary of the Treasury; Francis Biddle, 
Solicitor General of the United States; Ralph F. Fuchs, professor of law, Wash- 
ington University ; Lloyd K. Garrison, dean of the University of Wisconsin School 
of Law; D. Lawrence Groner, chief justice of the Court of Appeals for the Dis- 
trict of Columbia; Henry M. Hart, Jr., professor of law, Harvard University ; 
Carl McFarland, of the District of Columbia bar, formerly Assistant Attorney 
General; James W. Morris, associate justice of the United States District Court 
for the District of Columbia; Harry Shulman, Sterling professor of law, Yale 
University ; E. Blythe Stason, dean of the University of Michigan School of Law: 
and Arthur T. Vanderbilt, of the New Jersey bar, formerly president of the 
American Bar Association. 

Under the heading “Bureau of Valuation,” the monograph states: 

“The act of March 1, 1913, which has become section 19 (a) of the Interstate 
Commerce Act, requires— 

“That the Commission shall, as hereinafter provided, investigate, ascertain, 
and report the value of all the property owned or used by every common carrier 
subject to the provisions of this part. * * * 
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“The Commission was required to ascertain as to all property (1) the original 
eost to date; (2) the cost of reproduction new; (3) the cost of reproduction less 
depreciation; and (4) other values and elements of value, if any. The Com- 
mission has declared— 

“The work of ‘primary valuation’ of these agencies of transport and communi- 
cation may very conservatively be termed the most stupendous appraisal task 
ever undertaken; and developments in the field of law and economics make it 
safe to predict that no appraisal task of comparable magnitude can hereafter 
arise in this or any other nation, even considering the possibility of complete 
nationalization of such system. 

“The staff engaged in valuation work reached its maximum in the years 1917, 
1918, and 1919, when an average of about 1,550 persons were employed. These 
engineers, accountants, appraisers, and lawyers completed their fieldwork on 
valuation of the original list of carriers about 1920. About 200 new or overlooked 
lines were covered in the field during 1927-28. The fieldwork was conducted with 
the cooperation of the carriers, and in the course of the preparation of the first 
preliminary report necessarily there were numerous informal conferences be- 
tween the Commission’s staff and the representatives of the carriers. As a result 
of the fieldwork the Commission issued tentative reports, which in respect of the 
railroads alone numbered about 1,200 and covered 1,825 individual corporations. 
The act requires service of tentative valuations upon the carriers and others, with 
a notice of opportunity to protest within 30 days. The tentative valuations were 
served not only upon the carriers, but also upon all affiliated companies and other 
earriers who have a joint interest, upon State commissions, governors, the Attor- 
ney General of the United States, upon the National Association of Railroad and 
Public Utility Commissioners, and upon all others who may have indicated an 
interest. Protests have been filed by about 60 percent of the companies, but in 
terms of miles of main line, about 200,000 miles protested out of a total of about 
250,000 miles. Some protests are withdrawn before hearing, but probably more 
than 99 percent of them result in hearings. Although the protest must be filed 
within 30 days, a considerably longer time is given for preparation for hearing, 
the average being, perhaps, in excess of 3 months. During most of the period 
from 1922 until 1933 the Commission had a staff of about 40 examiners and 40 
trial attorneys who participated in the hearings. The attorneys who represented 
the Commission often were necessarily advocates (particularly when recapture of 
excess income under section 15a of the act was involved) in support of the tenta- 
tive valuations which the Commission had made preceding the hearing. 

“Some of the hearings were very cumbersome and Jong. For example, the 
Great Northern Railway hearing lasted 137 days, the record filled 12,518 pages, 
and there were 462 exhibits. It soon became clear that the hearing method was 
not well adapted to the resolution of the disputes that arose in connection with 
valuations. The Commission accordingly gradually devised a system which is 
of considerable significance from a procedural standpoint. When a hearing 
was called in a large case, the hearing was almost immediately adjourned, pend- 
ing what were denominated formal conferences. Generally three separnte 
formal conferences were held in each case in which such conference procedure 
was authorized of record—one for engineers, one for accountants. and one for 
land appraisers. Invitations were extended to the States to participate in the 
conferences, and they did so in some instances. As a result of experience the 
Commission prohibited all lawyers from attending any of these conferences. 
No attorney, either for a carrier or for the Commission, was permitted to at- 
tend any conference. It was found that the accountants or the engineers of 
the land appraisers representing the respective interests and representing the 
Commission could come to an agreement with much greater facility without 
the assistance of legal talent. Of course, these groups had contact with their 
legal staffs outside the conference room, and lawyers were called in to draft 
stipulations. Each of the three conference groups had for their goal the form- 
ulation of stipulations. Stipulations came to be known as class 1, class 2, and 
class 3 stipulations. A class 1 stipulation is one in which the parties come to 
a complete agreement on both facts and principles. A class 2 stipulation is 
one in which the parties agree on the facts, but disagree with respect to the 
nature of their differences on the controlling principles. A class 3 stipulation 
is one in which no agreement is reached on either the facts or the principles, 
but in which the parties clarify the specific issues on which they disagree. The 
examiner or the presiding officer at the hearing never participated in any of 
the conferences. The stipulations were regarded as agreements between the 
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earriers and the Bureau of Valuation. The Commission was not formally a party 
to a stipulation and when the final decision was made the Commission was 
always considered free to depart from any stipulation, although in practice 
this was seldom necessary. The stipulations were introduced as a part of the 
record and the testimony and written evidence were then limited to the issucs 
as delineated by the stipulations. This system of prehearing conferences is 
regarded as an overwhelming success; in fact, it is thought by some to be.the 
device which saved the valuation project from complete failure. 

“Intermediate reports of examiners were not issued in the valuation cases. 
After the close of the hearing, the parties were given opportunity to file briefs 
and reply briefs. In their briefs they could request oral argument; requests 
were invariably granted. Oral argument was usually held before a division 
of the Commission, although in some instances oral arguments were heard by 
the entire Commission. The first draft of the final report was prepared by the 
examiner and reviewed by the reviewing section in the Bureau of Valuation, 
known as the Valuation Board of Review. 

“The primary valuations of the railroad were substantially completed by 
1933. The Commission is currently finishing the valuation of oil pipelines. The 
fieldwork in pipeline valuation began in 1935 and was completed in about a 
year. In its annual report for 1939 the Commission reported that out of 52 
pipeline companies owning 93,036 miles of pipeline, 44 companies owning 77,516 
miles of pipeline had been served with tentative valuations. Of the 44 com- 
panies final valuation reports had been completed for 35, covering 49,734 miles 
of pipeline. The entire project is now substantially completed. The staff of the 
Bureau of Valuation has now been reduced to 189 persons. A single exs miner 
remains and the last trial attorney has been transferred to the Burean of Law. 

“The Commission is required by the act to ‘keep itself informed with respect 
to all new construction, extensions, improvements, retirements, or other changes 
in the condition, quantity, use, and classification of the property of all common 
carriers as to which original valuations have been made and the cost of all 
additions and betterments thereto and of all changes in the investments therein’ 
which have occurred since basic valuations were established, and to have in- 
formation available ‘at all times’ that will enable the Commission to revise and 
change its previous inventories, classifications, and valuations. The carriers 
annually file reports which keep the valuations current. These reports are 
policed and checked by the field force of the Bureau, but in connection with 
this work there are no hearings or other proceedings that might be regarded 
as adjudications.” 


Mr. Dow. You can have anything from among my notes here. I 
have got other data that I would like to submit to this committee, but 
you may have it all. 

The CrarrmMan. You can submit whatever you wish, Mr. Dow. 

Mr. Streman. Mr. Chairman, I would like at this time also to offer 
for the record a series of documents, correspondence primarily, which 
were obtained from Mr. Dow’s files, and should like to ask your per- 
mission to submit to Mr. Dow a series of questions which he can sub- 
mit the answers to at a later time. 

(The correspondenc e referred to appears on p. 1027.) 

The Cuarrman. Is that agreeable, Mr. Dow ? 

Mr. Dow. Absolutely agreeable. The only disappointment. about 
it is when they take my files they don’t keep them. I don’t have any 
gift for throwing things away. 

The CHarrman. Do you want these papers back that you submit? 

Mr. Dow. I gave them copies of 

The CHarrman. They are only copies. We are not taking your 
files. 

Mr. Dow. That is why I said I was sorry because I want to get rid 
of them. 1 

The Cuarrman. The only thing we are going to return is that state- 
ment of yours before the TNEC. 

Mr. Dow. I have 2 or 3 others here. 
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, on CuairMAN. Do you want to put that in the record now or 
ater 

Mr. Dow. I think it ought to go in consecutively and I will be glad 
to have it. I will be glad to arrange here 

The CHarrman. You can put any additional data in you want 
in the record. Just submit it to counsel and they will arrange it. 
They have their order to put it in the record for you. 

Is that agreeable ? 

Mr. Dow. Thank you very much. That is a great courtesy. 

The Cuarrman. I beg your pardon? 

Mr. Dow. It is a great courtesy and I appreciate it. 

The Carman. We will have that done. Thank you very much, 
Mr. Dow. And I will assure you that we will read with great inter- 
est the additional data that you submit. 

Mr. Dow. Thank you. 

Now, Mr. Chairman, I am going to hand you—one of the papers 
that I am going to put in the record I have shown to Mr. Harkins. 
It is new. It is the 1955 values of the pipelines, of all the facts, so far 
found by the Commission. 

Mr. Stnemay. It is in the record. 

The Cuarrman. That is being put in the record. 

Mr. Dow. You included this? 

Mr. Stneman. Yes, sir. 

Mr. Dow. I certainly appreciate your giving me all this time. 

(Subsequently, Mr. Dow supplied the following :) 





THE INTERSTATE COMMERCE COMMISSION’S UNDERESTIMATION OF VALUES 


These 1955 elements of value found by the Commission, as well as all of 
the values found for pipelines since 1934, have been consistently underestimated 
in many respects. 

For example: 

(1) Cost of reproduction new: Period prices rather than annual prices 
have been used. In the past 10 years, period prices have been from 5 to 20 
percent below actual annual costs. As illustrations, there are attached some of 
the factors used in finding 1947 and 1956 period prices, and a tabulation of the 
costs of reproduction for 11 pipelines for 1955 which the Interstate Commerce 
Commission in a period of rising costs found to be less than the original cost of 
the same properties. 

(2) “Present value” of lands found by the Commission. The Commission 
determines the value of most lands by using the prices of adjacent agricultural 
lands. The Commission has conceded that values arrived at in this manner may 
be below actual cost. The valuation decisions of the Commission show that they 
usually are below cost, in many cases by substantial amounts. 

(3) “Present value” of rights-of-way: This estimate is based on the actual 
cost of these rights less the amortized portion. In arriving at this estimate, no 
consideration is given to the actual appreciation. 

(4) The amount estimated for cash working capital: If a comparison shows 
the receipt of cash earned in connection with services performed lagged behind 
the payments to be made on account of performing such service, cash working 
capital is allowed to cover the average number of days’ payments by which col- 
lections of revenues lagged behind payments of expense assignable to those rev- 
enues, plus 15 days’ payments to provide for a buffer fund of reserve cash on 
hand to take care of variations in relation between cumulated receipts and cum- 
ulated payments due to seasonal or casual influences on traffic or expense. 

The amount of cash on the balance sheet is given consideration only to the 
extent that the ultimate finding of working capital, including material and 
supplies, shall not exceed the sum of the cash and the material and supplies 
on hand at date of valuation. (See Artesian Belt, 84 I. C. C. 481.) 

These, and other underestimates in the values found by the Commission, have 
been the subject of repeated protest by the pipeline companies, without suc- 
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cess. There follows a summary of 130 instances in decisions of the Interstate 
Commerce Commission in which the Commission rejected the pipeline company’s 
contentions. 





VALUATION OF RAILROADS AND PIPELINES BY THE INTERSTATE COMMERCE 
COMMISSION 


The Commission is required by the Transportation Act of 1940 to fix rates, 
to prescribe regulations, and to find value for ratemaking purposes, “to the end 
of developing, coordinating, and preserving a national transportation system 
* * * adequate to meet the needs of the commerce of the United States * * * 
and of the national defense.—National Transportation Policy” (54 Stat. 899). 

Section 15 a (2) of the Interstate Commerce Act provides: 

(2) In the exercise of its power to prescribe just and reasonable rates the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed ; to the need, in the public interest, of adequate and efficient rail- 
way transportation service at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management to provide such service.” [Em- 
phasis supplied. ] 

The Interstate Commerce Commission, charged with the obligation of devel- 
oping and preserving a national transportation system adequate to the needs 
of commerce and the national defense, is confronted with two strikingly different 
situations in the exercise of its ratemaking power : 

Railroads.—The repeated petitions for rate increases, in the aggregate, by 
geographical regions, by an old system of transportation, frequently in financial 
distress due to rising costs and loss of traffic, which, through competition from 
other types of carriers—carriers offering greater service at less cost—can but 
lose traffic by rate increases, yet must meet the competition, or raise its rates, 
or go broke. 

Pipelines.—The appeal for valuation for ratemaking purposes by young and 
growing individual transportation companies whose relative economy, whose 
efficiency, whose rate reductions in the face of rising prices, and whose improved 
Service and constant growth have combined to increase their volume of traffic 
by 265 percent treble their investment in 16 years. 

In both cases, in finding value as a rate base, reproduction cost is a factor 
to be considered if the properties are such that a sensible person would reproduce 
them. 

The Commission has given its reason for not using the reproduction costs of 
the railroads. 

In Ee parte 175, a railroad rate case (284 I. C. C. 589, at p. 608), the Com- 
mission said: “No prudent man would consider reproducing the properties on 
the basis of the extremely high reproduction costs estimated.” 

The choice of words closely followed the language of the Supreme Court in 
Market Street Railway v. Railroad Commission (324 U. S. 548, 65 S. Ct., 770, at 
p. 778): “* * * no responsible person would think of reproducing the present 
plant, consisting in substantial part of cable cars and obsolete equipment.” 

Again, at page 779, the Supreme Court said: 

“Without analyzing rate cases in detail, it may be safely generalized that 
the due-process clause never has been held by this court to require a commission 
to fix rates on the present reproduction value of something no one would pres- 
ently want to reproduce * * *” 

The railroads have expressly disclaimed the use of reproduction cost as a base. 
See Bz parte 175 (284 I. C. C. 589, at p. 608) ; Baw parte 206 (300 I. C. C. 633, at 
p. 654). 

The Commission, in 1938, made the distinction between railroads and pipelines 
clear in its annual report to Congress, at page 5: 


“THE RAILROAD PROBLEM 


“* * * many railroad lines in the past were improvidently planned and pro- 
jected, and some of them should never have been built.” 

And at pages 17, 18, the Commission, referring to the financial distress of 
many of the carriers said, ‘““‘The one exception has been the pipelines.” 

The railroads are valued in the aggregate because the question of value is 
raised in general railroad rate increase cases, covering large geographical areas. 
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Pipelines have been valued individually because they have never asked for a 
general rate increase. In fact, no pipeline has asked the Commission for author- 
ity to increase its rates. 

Value is found for ratemaking purposes. When railroad rate increases are 
asked, the Commission has felt it necessary to take into consideration, among 
other factors, the loss of railroad traffic stemming from the competition of 
pipelines and other carriers. In its decision in Hae parte 206, the Commission 
pointed out that in 1939, of the volume of intercity freight traffic, both public 
and private, the railroads carried 62.4 percent of the total ton-miles while the 
pipelines carried 10.2 percent. In 1955 the railroad percentage of ton-miles had 
dropped to 49.5 (a decrease of 20 percent), while that of the pipelines had in- 
creased to 15.9 (an increase of over 50 percent). These are proportional per- 
centages. Actually the pipelines’ traffic increased 265 percent. Furthermore, 
the Commission referred to a series of railroad general rate increase cases, 
June 20, 1946, to February 4, 1957, in which it estimated that on a cumulated 
basis the railroads were granted increases in rates amounting to 98.2 percent. 
Ex parte 206 (300 I. C. C. 633, at pp. 663, 667). 

Reproduction cost is not found practicable for use as a base in railroad rate- 
making. The Commission said in Ha parte 175 (284 I. C, C. 589, at p. 608) : 

“In fairness, to bring about the end result of a reasonable return and reasonable 
rates which it would be possible to charge, the manner of estimation of value 
shown in our former report * on further hearing should be employed again as the 
measure of value for the purposes of this proceeding at this stage.” [Emphasis 
supplied. ] 

A further contrast between railroads and pipelines, in revenues per ton-mile, 
is attached. 


“THE COOPERATION REQUIRED BY THE LAW” 
(See p. 37) 


The Interstate Commerce Commission's statement with reference to 
CONFERENCES WITH ITS BUREAU OF VALUATION 


In Chicago, Milwaukee & St. Paul Ry. Co. (44 Val. Rep. 441, 447 (1933) ), the 
Commission said: 

“The stipulations were not the act of the attorneys of record, but of experts 
on both sides of special skill in the various phases of valuation appraisals, 
designated by the parties for this purpose. And the agreements were arrived 
at by further studies of data and exchange of information and opinion calculated 
to discover the errors in the position of the one side or the other which resulted 
in the original disagreement. Thus, where the stipulations are the only relevant 
matter, we are spared the necessity of determining disputed facts from con- 
flicting testimony through the prior admissions of error by the experts relied 
upon either by the carriers or the Bureau. 

“We hold, accordingly, that conferences of experts prior to the issuance of our 
final report, in a proper case, are appropriate to the legislative purpose of the 
valuation act, and within our power to authorize and act upon pursuant to para- 
graph (c) of section 19a; and that a finding based on the results of such con- 
ferences, which does not fail to give to all the evidence offered for the record the 
consideration to which it is justly entitled, is not in contravention of the statu- 
tory requirement for a hearing.” 

However, agreements reached at such conferences (even stipulations) are not 
binding on the Commission. Northwestern Terminal Railway Co. ( (1929) 29 Val. 
Rep. 182, affirming 135 I. C. C. 482) : Western Pacific Railway Co. ( (1929) 29 Val. 
Rep. 239, 265), and many prior decisions: 

Winston Salem Southbound Ry. Co. (751. C. C. 187): 

Kansas City Southern Ry. Co. (75 1. C. C. 223, 226) ; and 

Atlanta B. € A. R. R. Co. (751. C. C. 645, 661). 


VALUATION DATA IS “OPEN TO PUBLIC INSPECTION” 


All pipeline valuation reports, from the earliest to the most recent, have con- 
tained a reference similar to the following, from one of the most recent: Te#as- 





1 This refers to the so-called Ex parte 175 method in which reproduction cost is rejected. 
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New Mewvico Pipe Line Co. Valuation (Docket No. 1293 (1956 report) ), decided 
October 10, 1957 : 

“The details respecting the figures here reported are on file in the valuation 
records of the Commission, open to public inspection, and subject to the direction 
of Congress. These details are referred to for greater particularity as to the 
matters herein stated.” 


DEFINITIONS 


“Guide service lives,’ Atlantic Pipe Line Co. (47 Val. Rep. 541, at p. 590) : 

“The physical lives which were agreed upon” to be “used as a guide in determin- 
ing physical lives to be applied to the inventory of particular carriers.” 

“Physical life is defined as the period in years between the time of installa- 
tion and the time of retirement, due solely to physical deterioration, wear, tear, 
rot, rust, decay, and the action of the elements. In determining physical life 
allowance is made for observed obsolescence, which can be seen by the eye in a 
field inspection. No allowance is made for the functional factors of depreciation 
which limit the service life, such as unobserved obsolescence, inadequacy, deple- 
tion, and decline and exhaustion of the traffic which the property was designed 
to transport.” 

“Period unit prices” and a “normal price,” from Atlantic Pipe Line Co. (47 
Val. Rep. 541, at p. 592) : 

“Period unit prices are applied as of the date of valuation. The attempt is not 
to determine the exact price of a particular article on that date, for that price 
may have been abnormally high or low, but rather to ascertain what may be 
termed a normal price. For this purpose, primary consideration is given to the 
range of prices during the years immediately prior and subsequent to the date 
of valuation, and secondary consideration to prices during the years somewhat 
farther removed.” 

And from Ajax Pipe Line Corp. (50 Val. Rep. 1, at p. 30) : 

“Period unit prices as of December 31, 1947, have been applied. The attempt 
is not to determine the exact price of a particular article on that date, for that 
price may have been abnormally high or low, but rather to ascertain what may be 
termed a normal price. The prices are based on investigation of prices over 
a period of many years giving appropriate consideration to the usual transitory 
nature of inflated prices occurring because of labor, material, and food shortages 
during the war or postwar period. The price level used as of December 31, 1947, 
in accordance with past practice, is a long-term forecast and contemplates ‘tun- 
neling through’ the war and postwar price peaks.” 

“Period prices’ and “unit period prices,’ from Atlantic Pipe Line Co., at 
page 593: 

“An agreement has been reached on the major elements of cost for the years 
1929 to 1936, inclusive, and as to period prices, as of December 31, 1934. These 
prices have been used as a guide in determining the period prices which we 
have applied to the units of property. These unit period prices have been 
applied as of the date of valuation.” 

From Ajax Pipe Line Corp., at page 31: 

“All of the data above referred to have been considered in conference by our 
representatives and the working committee of the American Petroleum Institute. 
An agreement had previously been reached on the major elements of cost for the 
years 1929 to 1936, inclusive, and as to period prices as of December 31, 1934. 
This cooperative phase of the work was continued and annual guide prices agreed 
on for each of the succeeding years 1937 to 1947, inclusive. In a like manner 
agreements as to guide period prices as of December 31, 1947, was reached. These 
prices have been used as a guide in determining the period prices which we 
have applied to the units of property. These unit period prices have been 
applied as of the date of valuation.” 

“Period prices,’ as opposed to spot or “Yearly prices,’ Empire Pipeline Co. 
(48 Val. Rep. 582, 592) : 

“The determination of the correct period price involves a study of prices cur- 
rent during a period of years, including the year of valuation, and looks to the 
future as well as the past. In this respect it conforms to the holding of the 
Supreme Court of the United States in McCardle v. Indianapolis Water Co, (272 
U. S. 400), that ‘* * * in determining present value, consideration must be given 
to prices and wages prevailing at the time of the investigation, and in the light 
of all the circumstances there must be an honest and intelligent forecast as to 
probable price and wage levels during a reasonable period in the immediate 
future.’ 
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“A spot price, on the other hand, reflects the conditions as of a single date or, 
at most, of a single year, and may be abnormally high or abnormally low as 
measured by the general level of prices in the immediate past and the probable 
future level. 

“We are firmly convinced that for the purpose of estimating the cost of re- 
production of common-carrier property, to be considered as one of the elements 
to be taken into account in the ascertainment of the ratemaking value of the 
property, period prices afford a far more satisfactory basis than spot prices.” 

“Yearly prices,’ “Normal yearly prices,’ “Annual guide prices” are actual 
costs, shown “as an average for all pipeline carriers,’ in the compilation of 
Annual Guide Prices and Indexes. 

(See 1956 pipeline construction indexes, Engineering Section, Bureau of Ac- 
counts, Cost Finding, and Valuation. See also “Spot prices,” described in Em- 
pire Pipeline Co. (above).) 


PETROLEUM TRANSPORTATION 


TESTIMONY OF FayetTe B. Dow BrErorE THE TEMPORARY NATIONAL ECONOMIC 
COMMITTEE, CONGRESS OF THE UNITED STATES, 76TH CONGRESS, OCTOBER 4, 
1939 
Acting Chairman Witi1AmMs. Do you solemnly swear that the testimony you 

are about to give in the matter now pending is to be the truth, the whole truth, 

and nothing but the truth, so help you God? 

Mr. Dow. I do. 

Acting Chairman WriiriraMs. Mr. Dow, will you proceed and give your name 
to the committee and for the record, and your background and experience and 
connection ? 

Mr. Dow. Mr. Chairman, my name is Fayette B. Dow. I reside in Washing- 
ton, D. C., and am engaged in the general practice of law. I am a graduate of 
Amherst College and of the law school of Columbia University. I was a mem- 
ber of the faculty of Columbia University for 5 years, and practiced law in New 
York for a few years. I came to Washington and entered the service of the 
Interstate Commerce Commission as one of its attorneys and examiners. Dur- 
ing that period my work consisted, in part, of the hearing of rate cases in various 
sections of the country, the preparation of reports for the Commission, and mat- 
ters of that kind. When I resigned from that position I opened an office in Wash- 
ington and have been practicing here since. 

I am chairman of the general committee on railroad transportation of the 
American Petroleum Institute and have been for a considerable period of years. 
I am chairman of its committee on pipeline accounting regulations. That is 
a committee which has cooperated with the Interstate Commerce Commission 
in the revision and simplification of pipeline carrier accounts. 

I am a member of its committee on pipeline valuation. 

I am not a transportation authority; I am not a rate expert. I know enough 
about the subject to know that it is an exceedingly complex one and that it has 
been growing very much more complex in recent years. 

For the last 10 or 15 years I have not participated before the Commission in 
rate cases involving petroleum, for the reason that I have clients that are com- 
petitively interested in those controversies, and when that situation occurs they 
have gotten their own attorneys and fought it out. I have, however, kept my 
hand in in practice before the Interstate Commerce Commission in this pe- 
riod. For more than 20 years I have been counsel for the International Apple 
Association, an association of growers of apples and other fruits and vegetables 
in various sections of the United States, and I suppose I have participated, in 
that period, in perhaps 40 cases before the Commission involving rates on those 
commodities. 

Acting Chairman WirttAMs. Have you a summarized copy of your statement 
which you can file with the committee, Mr. Dow? 

Mr. Dow. I have tried to brief it somewhat. The statement which I prepared 
was a very long one. All I propose to do is to bring to your attention some of 
the considerations which I think are of first importance. If I were to discuss 
the subject at length I’d spend far more time than your committee would be 
willing to have me take and I don’t want to do that. 

Acting Chairman Wrur1AMs. That was the reason I asked you, not that we 
want to curtail you at all in your statement, but following the practice we have 
adopted here, your written statement will be filed for the record and you may 
make such comments on it now as you see fit. 
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(Mr. Dow’s prepared statement was marked “Exhibit No. 1189” and is in- 
eluded in the appendix on p. 8583.) 


PIPELINE BATES AND EARNINGS 


Mr. Dow. Thank you, Mr. Chairman. I had no intention of reading my pre- 
pared statement, and before I get into the subject at all, it may be that I can 
clarify some matters which have developed in the course of the hearings up 
to this time. We had some discussion, you remember, a few days ago on the 
profits of the pipeline companies. Various figures have been put into the record 
on that subject. Then there was some discussion of the subject of the base, 
the proper base on which to compute the earnings of pipe-line companies. There 
was some discussion to the effect that original cost should be taken, and I heard 
a member of the committee seem to indicate that in his judgment, it should be 
depreciated cost. 

Now, for the purpose of clarifying those considerations, I have prepared some 
material which I would like to submit to the committee. I spoke to Mr. Cox 
about it yesterday on the day before and told him that the material was en- 
tirely from the records of the Interstate Commerce Commission, that I thought 
it would be helpful to the committee to have it, and he is in accord with the 
procedure which I am taking in placing it before your committee at this time. 
The Interstate Commerce Commission has three very important pipe-line pro- 
ceedings which are pending, and one is the valuation of pipe lines. That valua- 
tion proceeding is almost 80 percent completed; more than 50,000 miles out 
of the 96,000 miles of pipe lines reporting to the Commission have been finally 
valued, and another 25,000 miles, let’s say, have been tentatively valued, so 
that we are in position to get this morning a fairly good impression of the 
values which the Commission has found, and their relation to original cost 
and to depreciated cost. 

I have set up on the first page of the material which I am handing to you 
that information.’ The first column shows original cost as of the valuation 
date, that is, December 31, 1934. To that cost is added, of course, the improve- 
ments and betterments to the lines since that time. 

The next column shows the depreciated costs appearing on the books of the 
pipeline companies, and the third column shows the final value. The fourth 
column shows the percentage relation of value to original cost. And then for 
the companies which have been tentatively valued at the bottom, the same 
information is shown. 

Rates will be made, as I understand it, upon the value for rate making pur- 
poses as found by the Commission, not upon original cost or depreciated cost. 
In that determination of value for rate-making purposes, the Commission is 
required under the act to consider original cost, reproduction new, and repro- 
duction new less depreciation. It has considered those facts in reaching these 
values, and in a moment I will indicate to you the actual earnings of the pipe- 
line companies on those values. That, I think, will give us a clearer picture 
than anyone that we have had. But, before I do that, I want to call your atten- 
tion to the second page, which is Exhibit No. 2 of ICC Docket No. 26570. 

(Senator O’Mahoney resumed the Chair.) 

Mr. Dow (continuing). I am going to refer to that proceeding later on. Ina 
word at this time, it involves an investigation by the Interstate Commerce Com- 
mission into all pipeline rates and practices involving substantially all of the lines 
operating east of the Rocky Mountains. 

Now, that happens to be one of the exhibits in this case, an exhibit of the Humble 
Pipeline Co., which shows the reductions which have been made in pipeline rates 
in very recent years. It is typical of other exhibits filed in the case and all that 
you need to look at in that exhibit to get the purpose of it, as far as I am con- 
cerned, is the extreme righthand column which shows the percentages of reduc- 
tions that have taken place between September 18, 1933, and October 26, 1938. 

Dr. Lupin. Mr. Dow, these rates I notice are all within the State of Texas? 

Mr. Dow. The rates within the State of Texas are local rates, and are also filed 
with the Interstate Commerce Commission where the oil moves coastwise beyond 
the Texas ports. 

Dr. Lupin. Would a chart showing rates for longer hauls, let’s say from mid- 
continent to the Chicago area, show equally large decreases? 


1 “Exhibit No. 1190,” appendix. 
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Mr. Dow. The percentages might not be as large but they have been very sub- 
stantial, and that information is available if this committee wants it. It is all on 
file with the Interstate Commerce Commission, and is being considered by the 
Commission in that case which, like the valuation proceedings, is in its final stages. 

The CHAIRMAN. In this case, Mr. Dow, every instance shows a substantial 
decrease. I am referring to this Exhibit No. 22, the last column. 

Dr. Lupin. Were you aware there are three pages to it, Senator? 

The CHAIRMAN. I see; I beg your pardon. 

Mr. Dow. There are three pages to that exhibit. The mimeographed page at 
the bottom is a still different statement. 

(The tables referred to were market “Exhibit No. 1190” and are included in 
the appendix on p. 8611.) 

Excuse me, Mr. Chairman. Did you havea question? 

The CHAIRMAN. Yes; I am trying to determine whether or not these figures 
show a uniform decrease. 

Mr. Dow. Well, they are not uniform in percentages. 

The CHAIRMAN. I didn’t mean uniform in rate, but the impression I got from 
the first page was that there was a decrease in every instance. Mr. Lubin cor- 
rected me by calling attention to the second page, and I am looking for an increase 
on the second page. Is there one? 

Mr. Dow. There are some rates there that do not show a change. There are 
others that show reductions. There are no increases that I have observed 
offhand. 

The CHAIRMAN. There are several blanks here, one of which is “No rate 
shown,” “No rates in effect,” “‘No rates in effect.”” What I am getting at, Mr. 
Dow, is this. 

I was looking at the wrong exhibit. The papers that were handed to me were 
not properly assembled. Nevertheless, what I am trying to determine is whether 
the trend of decrease indicated by this exhibit for the intrastate rates, within 
the State of Texas, is also to be found in interstate rates. 

Mr. Dow. In some, yes; in all, no. 

The CHAIRMAN. The preponderance here is of a decrease. What would be the 
case with respect to interstate rates? 

Mr. Dow. They were not increased, if that is what you mean. The decreases 
are very substantial in most of the rates, and the exhibits filed with the Commis- 
sion so show. 

The CHAIRMAN. In interstate rates? 

Mr. Dow. In interstate rates. 

Mr. O’CoNNELL. Are figures available for interstate rates in the same form 
that these are made available to us? I wondered if you had any particular 
reason for confining your statistics on this point to intrastate rates. 

Mr. Dow. These are rates filed with the Interstate Commerce Commission, all 
of them, and they are all involved in docket 26570 because they are made 
applicable to shipments going beyond the State of Texas. 

Mr. O’CoNNELL. But, I take it, there must be many other rates which are 
equally available to the Interstate Commerce Commission involving interstate 
shipments, but we can’t draw any direct inference from these figures as to what 
the trend of rates in interstate traffic has been. 

Mr. Dow. I will be very glad, if you would like to have me, to file a set of all 
of the exhibits showing these rate reductions. What I wanted to do was simply 
to indicate this: This is the important point, that there are no recent statistics 
of earnings which are representative of the present situation, because of these 
substantial rate reductions. 

Mr. O’ConneLL. This schedule doesn’t relate to earnings, does it? 

Mr. Dow. It doesn’t relate to earnings; no. I am coming to earnings in a 
moment. It does indicate, however, the substantial rate reductions which have 
taken place. 

Mr. O'CONNELL. In these areas? 

Mr. Dow. In these areas. 

Mr. O'CONNELL. What I wanted to know is how much of an inference we can 
draw from these limited figures as to the overall trend in these rates. 

Mr. Dow. I think you can, whether drawn from this particular sheet or not. 
I should be glad to testify that the reductions have been quite substantial. What 
the facts as a whole in that case appear to indicate is that the reductions have 
approximated 35 percent for the carriers as a whole. That was the recom- 
mendation of the examiner in his first proposed report, in docket 26570, and the 
reductions which have been made in the last, in very recent periods, approximate 
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that figure. They range from 14 or 15 percent to 45 or 50 percent on individual 
movements. 

Mr. O’CoNNELL. Are you speaking of the country as a whole? 

Mr. Dow. I am speaking of the country east of the Rocky Mountains. Sub- 
stantially all of the pipeline companies are respondents in that proceeding. 
There are few exceptions. 

Mr. O’ConNELL. What you are testifying to now is something that cannot be 
directly drawn from the statistics we have before us; isn’t that correct? 

Mr. Dow. That is true. 

Mr. O’ConNELL. I merely wanted to develop what broad inference could be 
drawn from these figures, and it seemed to me the figures were of such limited 
character that it would be dangerous to draw too broad an inference from them. 

Mr. Dow. They are limited in character, and I shall supplement them by my 
own testimony to the effect that on the average the reductions as indicated in 
that case approximate the 35-percent reduction which was he recommendation 
of the examiner in his first report in docket 26570. 

Mr. AVILDSEN. When was that report issued ? 

Mr. Dow. That report was issued prior to the reopening of the investigation. 
When that report was issued, the pipeline companies petitioned the Interstate 
Commerce Commission to reopen the investigation, which the Commission did. 
This is an investigation instituted by the Commission on its own motion, and the 
Commission reopened the investigation and sent out new questionnaires. 

Mr. AVILDSEN. What date, what year? 

Mr. Dow. Well, my impression is that it was °36 or ’37, I am not sure which; 
but the Commission asked for new questionnaires showing the earnings of each 
of the pipeline companies, and then there was a second hearing before the Com- 
mission in which that information was made available. 

Mr. Berquist. Those were instituted in June or July of 35, were they not? 

Mr. Dow. The original investigation, yes; but I am talking about the reopned 
proceeding. 

Now, the dates, as I recall it, are stated in my original statement. 

The CHAIRMAN. Mr. Dow, I am really sorry to have interrupted the continuity 
of your statement by this question, but it still isn’t clear to me, may Isay? The 
docket number before the Interstate Commerce Commission means nothing to 
me. Here is an exhibit before us which purports to show a comparison of the 
rates for both gathering and trunk lines within the State of Texas, owned by the 
Humble Pipe Line Co., between September 18, 1933, and October 26, 1938. It 
shows a substantial decrease. Now, the simple question that I am asking and 
the simple conclusion that I want, irrespective of exhibits, is whether or not there 
has been a similar reduction in the interstate rates? 

Mr. Dow. These are rates filed with the Interstate Commerce Commission, and 
they are rates made for interstate transportation, inasmuch as they apply on 
oil that is moved through the pipelines under these rates, and then it moves 
coastwise. 

The CHAIRMAN. Take the first one, “Panhandle Area to Houston & Texas City.” 
There is a specific rate. It is an intrastate rate. When the oil gets to Texas 
City and moves beyond there is another rate, is there not? 

Mr. Dow. Water transportation beyond Texas City. 

The CHAIRMAN. It terminates there? 

Mr. Dow. So far as the pipeline movement; yes. 

The CHAIRMAN. | am referring now to the rates on pipelines which extend 
beyond the boundaries of a State. 

Mr. AvILDSEN. If you will look down this list here you will see “Lea County; 
N. Mex., Area, to Houston & Texas City,” about the eighth item down. There is 
an interstate rate. I think that that answers your questions, doesn’t it? Down 
below that is another, “Lea County, N. Mex., to Corpus Christi.” 

The CHAIRMAN. That is an interstate rate. 

I am not talking about any specific pipeline. I am talking about pipelines 
in general and pipeline rates in general. With the exception of the two cases to 
which reference has now been made, this exhibit is entirely an exhibit dealing 
with rates on intrastate shipment of oil in pipelines. Is that not correct? 

Mr. Dow. That is correct. 

The CHAIRMAN. And the exhibit shows a substantial decrease? 

Mr. Dow. That is right. 

The CHATRMAN. Now what is the fact with respect to the rates on interstate 
Pipelines? Have they also decreased ? 
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Mr. Dow. They have, and I have here before me a copy of each one of the 
exhibits 

The CHAIRMAN (interposing). That may all be. 

Mr. Dow. Filed by each one of the carriers. I didn’t want to burden the 
record here. I have them all here, every one, and they show very substantial 
reductions. 

The CuarrMAN. That is what I wanted to get. Then the fact is, you are telling 
the committee that substantial reductions of rates have been made on interstate 
pipelines, as well as on these intrastate. 

Mr. Dow. Exactly so. I am sorry to have been so stupid that I didn’t get the 
point earlier. I thought I had made myself clear, but apparently I didn’t. 

The CHAIRMAN. I was absent from the room when you started. 

Mr. Dow. Mr. Chairman, my reason for filing this exhibit is not to present 
the detail of a case which I think is in competent hands; not at all. My reason 
is this, to show you that the figures of earnings of the pipelines which have been 
offered in this testimony have no validity with reference to the present situation. 
That is my purpose. 

Now, if I may do it, I want to give you four computations from these figures. 

Mr. Snyper. At that point, Mr. Dow, aren’t you confusing investment for earn- 
ings purposes and investment costs for ratemaking purposes? Couldn’t you 
explain to the committee how you are switching from one base to the other? You 
are talking about investment for ratemaking purposes in your thesis, aren’t you? 

Mr. Dow. I am talking about the value found by the Commission for rate- 
making purposes, which will be the base when this case is concluded, on which 
reasonable rates will be found. 

Mr. Snyper. And in previous discussions before this committee there were no 
valuations by the Interstate Commerce Commission. 

Mr. Dow. That is correct. 

Mr. Snyper. And the best record obtainable was used. 

Mr. Dow. I am not criticizing anybody at all on that point. 

Now, may I make these four statements with reference to pipeline earnings 
so as to show what the purpose of this preliminary testimony is. It is no part 
of the statement which I intended to make, but I hoped I could clarify the situa- 
tion somewhat for the committee. 

First, to the final value found by the Commission as of December 31, 1934, 
must be added the subsequent net additions to the property. 

Second, if the final value of all lines when completed should bear the same 
ratio to depreciated investment as is found in the case of the values shown on 
this sheet 1 now before you, which cover over 80 percent of the mileage, then 
the operating income for 1938 was 16.1 percent of value, and the net income 13.6 
percent. 

Third, due to the rate reductions which have been made, the operating revenues 
for 1938 were 8.2 percent less than in 1937, and after deducting expenses and 
taxes the pipeline operating income in 1938 was 14 percent less than in 1937. 

Fourth, for the first 6 months of 1939 there was a further drop in pipeline- 
transportation revenue of 9.5 percent from the revenue for the corresponding 
period of 1938. The effect of this drop in revenue after deducting expenses and 
taxes upon operating income is not vet available. 

Mr. SHAUGHNESSY. Are those figures before or after depreciation? 

Mr. Dow. Which figures, sir? 

Mr. SHAUGHNESSY. Your figures on revenue and drop in revenue. 

Mr. Dow. The figures which I give you are after depreciation, taken in the 
current year. 

Dr. Lusrn. In other words, transportation revenues having declined 9.5 per- 
cent during the first half of this year as compared with the first half of last year, 
the ratio of that income to value is the ratio to the value after depreciation or 
before? In other words, was depreciation during that year equal to 9.5 percent? 

Mr. Dow. As to 1939, this year, the first 6 months of this year, the only figures 
we have are operating revenue. We do not have expenses or depreciation, be- 
cause they are not available. 

Dr. Lusrn. In other words, it is theoretically possible that they made more 
money this year than last year despite the fact that the revenues fell 9.5 percent, 
because depreciation may have been in excess of that amount. 

Mr. Dow. Just a moment. On the last page that I have just shown yon are 
shown the number of barrels transported in the first 6 months of 1939 and the 
first 6 months of 1938, and they were about the same, in 1939, 543,104,000; in 
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1938, 545,490,000, so that the traffic was practically at a level. Have I answered 
your question? I don’t think I understood it, Doctor, but have I answered it? 

Dr. Lupin. No. In other words, you carried the same amount of traffic in a 
pipeline which, because of depreciation, isn’t of value equal to what it was the 
year before, so the fact that your gross has come down doesn’t necessarily mean 
that the net has come down. 

Mr. Dow. It doesn’t mean that the net will come down in the same amount; 
that is true. I have no means yet of knowing how much the net income of these 
carriers for the first 6 months of 1939 will be under 1938 ,but for 1938 under 1937 
the figures are as stated, and, of course, your depreciation rate was determined 
by the Interstate Commerce Commission ; it is determined by the Treasury for 
tax purposes. They don’t quite agree. Perhaps you wouldn’t expect them to, 
but they are figures that are officially determined. 

Mr. Berquist. I take it, Mr. Dow, you have reference to the investment and 
income and rate-of-return figures that were introduced here earlier in the week 
which showed that for the year 1938 the rate of return on investment, on a 
depreciated basis, was 28.4 percent. 

Mr. Dow. On depreciated investment. 

Mr. Berquist. May I ask this question: Do you consider that improper, to 
indicate a rate of return on a depreciated basis as shown in that table? 

Mr. Dow. Well 

Mr. Berquist (interposing). Let me ask you another question: Was not the 
difference between the depreciated investment and the original investment, or 
hasn’t that been, a return of capital? 

Mr. Dow. Yes; but that isn’t the question. The question is what you have 
done with your depreciation. If to your depreciation reserve has been charged 
your renewals and replacements, and your depreciation reserve is in the property, 
then you are entitled to earn on what the property is. Dr. Lubin would agree, 
would you not, Dr. Lubin? 

Mr. Berquist. This relates to return on the investments actually made in dol- 
lars by the pipeline companies. Now, obviously, if they have been depreciated, 
the extent to which they have been depreciated represents a return of capital, 
so that you don’t get returns on that which have been made on depreciation; 
obviously you couldn’t expect that. 

The CHAIRMAN. Let me suggest that we really haven’t given the witness an 
opportunity to develop his case. 

Mr. Dow. I don’t know; this may be a better case than any I had planned to 
develop. 

The CHAIRMAN, That may well be, but it is not very continuous. Suppose 
you proceed, Mr. Dow, with your statement and then I think the members of the 
committee will just hold themselves aloof for awhile. 

Mr. Dow. Thank you very much. It was merely for the purpose of setting at 
rest what is an academic question, namely, do you earn on orignial cost or do 
you earn on depreciated cost, that I gave you the values, the actual values as 
found by the duly constituted authority. I thought that was of some service. 
I think Mr. Berquist’s thesis of eliminating the depreciation, even though that 
depreciation is in the property, is so manifestly unsound that after thinking it 
over he wouldn’t continue it. 

However, in preparing my statement, Mr. Chairman, on petroleum transporta- 
tion, I tried to be informative. I tried to get together all the material which I 
could find on the subject, and then I tried to select from that the facual data 
with respect to oil transportation that would indicate to this committee what the 
oil industry does when it transports petroleum, either by ship or by pipeline, by 
railroad or by truck. 

I tried to state those facts, and I have stated those facts, quite regardless of 
their implications. I didn’t care, personally, where they led us so long as I 
could find them and so long as I could answer the question which you submitted 
to us on transportation, namely, what are the trends in the last 10 years from 
rail transportation to private transportation by pipeline, by truck, by water, 
and what are the reasons for those trends, and have the savings been passed 
on to the consumer? That was the question which was submitted, but it was 
one of a number of questions which presented themselves in gathering this data 
together. What I did was this: I first went back to the earliest days and I have 
written a short history of petroleum transportation. Then I have gathered the 
factual data, and then I have indicated the investigations which have been made 
of petroleum transportation and those which are now underway and put those 
in the book. 
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The second thing that I want to call your attention to is this, and that is that 
you are getting a picture of petroleum transportation in the midst of a transpor- 
tation revolution. That means that any picture you take of it today may be 
invalid tomorrow. I heard some things said, parenthetically, about the Great 
Lakes Pipeline Co. yesterday that weren’t true. They were true in June. They 
were not true in July nor August nor September, and they won't be true in 
November and December. I will come back to that later. 

But the Interstate Commerce Commission in its latest annual report said this: 

“Whether it realizes it or not, the country has in fact experienced a trans- 
portation revolution in a very short period of time.” 

And may I read just a few paragraphs from Chairman Eastman’s statement 
on that subject, a recent address. The Chairman said: 

“Until 1920 or thereabouts, the railroads dominated the transportation scene 
and transportation problems were very largely railroad problems. But the 
scene has shifted, and very greatly. You now have the extraordinary develop- 
ment of competing forms of transportation by highway, by water, by air, and 
underneath the ground, a development which is continuing with accelerating 
rapidity. It has changed our transportation problems in important respects 
very radically and we have all had to stop and take note. In view of the 
great growth of competition and the frequent oversupply of facilities, the 
market for transportation has become distinctly a buyers’ market. There 
has in the past been a tendency, I am afraid to regard it as a sellers’ market 
in which those served had to take what was offered at whatever price was 
set, and this tendency was strengthened by public regulation. Until very 
recently, may apparently believed that the only thing which set a limit to 
railroad earnings was the Interstate Commerce Commission.” 

And then he goes on to describe how, with the carriers themselves failing to 
appreciate what was going on, these competing forms of transportation, water, 
air, highway, pipeline were battling the old railroads that had had a monopoly 
only a few years ago, and that we were indeed in the midst of a transportation 
revolution. 

Now, Mr. Chairman, at the end of my statement I quoted from a study made 
by railroad authorities on this subject. I quoted it for one purpose, and that 
was this: You asked me what the trends were away from the rails. Well, there 
is another question that is related to it, and that is when the trend is away from 
the rails, does it go to some other form of transportation, or have changes in 
industry, industry location, reduced the total transportation requirement? 

The statement which I quoted was addressed to that subject, the railroad study. 
The purpose of it as prepared for the railroads was to show that to some extent 
the relocations of industry going on over the country had resulted in a less total 
demand for transportation than had existed a few years ago. 


DECENTRALIZATION OF INDUSTRY 


Mr. Dow. Well, I got to reading it over after listening to the testimony 
about that case out in the Midcontinent field, and from the standpoint of the 
issues presented there that railroad statement is much more interesting with 
respect to the purpose for which I originally presented it, because what it 
shows is this: It shows that what has been going on is not only a transporta- 
tion of goods, but a transportation of industry itself from one place to another. 

Senator Kina. By that you mean there has been decentralization? 

Mr. Dow. Decentralization. I will come to the examples in a moment, but 
what has been happening is that all of these industries have been struggling 
to reduce their costs. One of their high costs has been transportation and 
when they haven’t been able to do it any other way, they have moved from 
one place to another. For example, Connecticut at one time had all the busi- 
ness of heavy machine tools. Today it has only a part of it. Machine tools 
are being made in the cities of the East Central States nearer the points of 
‘distribution. 

If you look through that study, some industries want to locate where their 
raw material is. Other industries want to locate in the centers of distribu- 
tion. The statement is made here—Mr. Mapes may be familiar with it—that 
the, furniture industry of Grand Rapids has been moving to the Piedmont sec- 
tion in Virginia because the hardwoods having been exhausted, partly at least, 
in that territory, that industry wants to be located at the source of the raw 
material. 
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The CHAIRMAN, Senator King asked you if you meant—— 

Mr. Dow (interposing). I answered him, sir. 

The CHAIRMAN. But he asked you if you meant decentralization and you said 
“ks 

Mr. Dow. Well, that is a word, decentralization. 

The CHAIRMAN. If I asked you if the general tendency of all industry has 
been to centralize, what would be your answer? For example, in this particular 
hearing, we have had the testimony of witnesses who have said that independent 
refineries, nonintegrated refineries, have been closing down and that refineries 
have been moving from the sources of production to the centralized markets. 

Mr. Dow. That is right; I heard that testimony. 

The CHARMAN. Is it correct? 

Mr. Dow. I heard that testimony, sir. I think there has been a tendency 
to locate refineries, and I think there has been a shift of business in connection 
with that problem of whether the refinery is better located on top of the crude 
or in the consuming market. 

The CHaArrRMAN. So I am just asking, are you ready to make the conclusion 
that we have decentralization? 

Mr. Dow. I think decentralization is going on in some industries, but this 
whole subject, Senator, is so baffling, I don’t want to be asked to generalize. 
I simply don’t know. It is in a state of flux, it is revolution and I can’t give 
you a general answer. 

The CHAIRMAN. That is exactly the point. It was a general question and 
a general answer, and I wanted to be sure whether or not you meant that. 

Mr. Dow. This very study was entitled “Decentralization of Industry” and 
therefore I said “Yes” to Senator King because it was the shortest way out of 
what might have been an argument over what you mean by words which get 
us into a lot of trouble. 

Senator Kine. I had in mind in the use of the word “decentralization” what I 
conceive to be the trend of your observation, namely, that industry generally— 
that is, the manufacturing industry—was being decentralized. I had in mind 
the change from Connecticut and from some of the New England States to the 
South, and the furniture business from Grand Rapids to West Virginia and 
Virginia, and the various changes which are taking place in the manufacturing 
business. It seemed to me from my observations, and what little reading I have 
done of the matter, that there was a tendency toward the decentralization of 
some of these large manufacturing plants. 

Mr. Dow. I think that is unquestionably true, and this study shows it. There 
are probably 30 commodities referred to in those 2 pages. If I didn’t think that 
it would bore the committee to death, I would read the two pages because it is an 
exceedingly interesting brief statement of what is happening, not in the trans- 
portation of goods so much as in the removal of industries themselves. 

We referred to furniture which wants to be where the hardwood is, then there 
is a statement about automobiles. The automobile industry found that it would 
reduce its transportation costs by transporting parts to assembly plants. 

The CHAIRMAN. Mr. Dow, I am very sorry to interrupt you. That buzzer is 
the rolleall of the Senate and the debate on the so-called neutrality bill is about 
to open. Senator King and I both feel that we want and ought to be present, but 
nevertheless we want to hear you, and I hesitate to have this go on in our 
absence. I want to have the rest of the committee bear with me in my desire to 
hear you. It may be that at 2:15 we can proceed and make the arrangements. 

Mr. Dow. Senator, I feel very much complimented in your statement that you 
want to hear me, but there is a battle on in the oil industry also and I don’t 
know whether there is any neutrality there or not. I do know that I have been 
waiting to testify for an entire week and I would like to get through it, if I can, 
and if you are just considering the information that you might get from listening 
to me, I don’t think it would be worthwhile to shorten the hearing. I would like 
to go on and get it behind me. 

The CHAIRMAN, I don’t want to shorten the hearing. I was just going to 
suggest a recess from now until 2: 15 and then take it up. 

Mr. AvVILDSEN. I think you ought to be here, Mr. Chairman, when we talk about 
pipelines, and so on, because it is of such great importance. 

The CHAIRMAN. It is a matter of great interest. 

Mr. Dow. I haven't planned to get to pipelines for 15 minutes or so, but I am 
going to get to it. 

Mr. AVILDSEN. I think the suggestion of the chairman is good. 

Mr. Dow. It is perfectly agreeable with me. 











1062 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


The CHAIRMAN. You don’t mind letting it go over until 2:15? It is an imposi- 
tion on you, I know. 

Mr. Dow. It isn’t an imposition at all. I want to relieve you from listen- 
ing to it. 

The CHAIRMAN. The committee will stand in recess until 2:15. 

(Whereupon, at 12: 05 p. m., a recess was taken until 2:15 p. m. of the same 
day.) 

AFTERNOON SESSION 


(Whereupon, at 2:25 p. m., the hearing was resumed, upon the expiration of 
the recess. ) 

The CHAIRMAN. The committee will come to order, please. 

Mr. Dow, you may proceed. 


TESTIMONY OF FAYETTE B. Dow, ATTORNEY, WASHINGTON, D. C.—Resumed 


Mr. Dow. Mr. Chairman, I realize the continued possibility of intruding 
on the time of the committee by unduly prolonging this opening statement, 
which ought to be a brief résumé. I am going to try to curb myself and make 
it as short as possible. 

When we adjourned I was just concluding the discussion of those shifts in 
industry which are taking place, the point being that we are in the course 
of not only a transportation revolution but in process of shifting industries from 
one place to another for the purpose of finding cost structures under which 
they can live and get their fair share of the business: Furniture from Grand 
Rapids going to Virginia; steel plants being scattered over the United States; 
rubber being manufactured in California—I mean rubber tires—instead of being 
shipped from Akron, the raw material going through the Panama Canal; and 
the list which is attached to my statement is a long one, indicating that some 
industries find themselves better situated if they are close to their raw ma- 
terial, others if they are in the consuming markets. 

I like the analogy of the automobile companies, which have found it cheaper 
to move their parts to assembly plants in numerous States, assemble the 
automobiles, and then the completed machines have short driveaways. 

A barrel of crude is in a sense a lot of parts. When the oil industry moves 
it through a pipeline to a refinery they take it apart, and it has its shorter 
hauls. It is the same thing except that the automotive industry puts the parts 
together; the oil industry takes the entire barrel and separates it into the 
factions which the public wants. 

That process is going on in every industry. We have only one additional 
element in the oil industry so far as I can see, and that is that we have four 
transportation agencies instead of three. The others have the railroads and 
the water and the trucks, and we have those plus the pipeline. 

I am going to turn now very briefly to the only question which I was asked 
to answer, a question which came from the Chairman of the TNEC. This is 
the question : 

“The trend of the past 10 years from movement of petroleum products by rail- 
road to transportation by privately owned pipelines, tankers, and trucks, and 
the reasons therefor. Are the economies resulting from the use of such private 
transportation facilities passed on to the public?” 

If I may refer for just a moment, and I will come back to it if you want me 
to, to the second part of that question first, I would like to refer to a state- 
ment made by Mr. Shatford on page 39 of his prepared statement : 

“That the construction and use of these crude-oil and gasoline carriers has 
resulted in lower cost to consumers is indisputable. Commonsense and experi- 
ence indicate this, and the record discloses it.” 

Coming back for the moment to the trends, on page 46 of my statement, if the 
members of the committee care to follow it, I have set up in parallel columns for 
the 10-year period covered by the question—— 

Mr. AVILDSEN (interposing). Excuse me; what page would that be in the 
mimeographed one? 

Mr. Dow. Have you a different one? 

Mr. AVILDSEN. Yes; we haven’t got 46 pages here; there are 41 pages alto- 
gether. 

Mr. Dow. I am sorry; I haven’t seen your edition, but if you will hand me @ 
copy of it I will start you where I am starting. 
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The trends, page 24.2 I don’t like yours as well as I like mine, because in 
mine the table takes an entire page, and it is a little easier to follow. 

But the table sets up in parallel columns the experience of the carriers with 
reference to all carload freight and with reference to refined petroleum products 
expressed in carload tons originated. 

What it shows is that between 1926 and 1988, the total tons originated by the 
railroads dropped from 1,297,000,000 to 757,000,000, the ratio of 19388 to 1926 
being 58 percent. 

In the other column it is shown that refined petroleum products tonnage was 
about the same in 1926 and in 1988—48 million and a fraction tons. 

The right-hand column shows that the percentage relation of petroleum 
products to all traffic rose somewhat in that period. 

Now, of course, there was a very substantial increase in production of petro- 
leum products as well as other commodities between 1926 and 1938. A little 
later on, I refer to a study made by the Interstate Commerce Commission, which 
takes into account the factor of production, the Commission contrasting the 
years 1928 with 1937. I will come to that in a moment, but I don’t want you 
to feel that I have overlooked the question of increase in potential traffic. 
What the table seems to indicate is that the railroads held the tonnage of that 
period, but have not participated in the increased potential production of the 
later years. 

On page 25 is a table which studies this question by commodity groups’* and 
it shows that the railroads lost substantial ground with respect to tonnage be- 
tween 1926 and 1938 in all of the six classifications which the Interstate Com- 
merce Commission uses. 

If we turn to the next table,® which is turning from tonnage to revenue, we 
get a picture which is substantially the same. In 1938 the railroads earned 63 
percent gross revenue from freight traffic of the earlier year, 68 percent from 
petroleum products. The percentage relation of the earlier year in petroleum 
was 7.5 percent, which had risen somewhat to 8.1. 

The loss by the railroads in carload freight revenue from petroleum products 
in 1938 as compared with 1928 was approximately the same or considerably less 
than in all the major freight classifications: products of agriculture, 28 percent ; 
animals and products, 34 percent; products of mines, 40 percent; products of 
forests, 52 percent; manufacturers and miscellaneous, 34 percent. 

My statement says that it is undoubtedly true that in recent years pipelines, 
ships, and tank trucks have substantially improved their relative position as 
compared with the railroads for the transportation of petroleum products. As to 
crude oil, pipelines more than 50 years ago became the established carriers for 
land routes. It is only when new pools are found that a raliroad, if fortunately 
located with respect to the pool, can obtain a substantial amount of crude-oil 
shipments, and then only until a pipeline has been extended to the pool. 

The next table is an interesting one, because it will show you how crude-oil 
refineries.* 

Taking the year at the bottom, 1938, it shows that approximately 75 percent 
reached refineries by pipeline, 22%4 percent by boats, and the remainder, 2.6 
percent, either by rail or tank truck. 

The next table® shows the gains made by the crude-oil and gasoline pipelines. 
This table does not go back as far as the previous tables because the Interstate 
Commerce Commission’s figures do not go back for these pipeline transportations 
as far as they do for the rails. It shows that, as to crude oil, the pipelines 
increased their volume from 489,000,000 in 1931 to 794,000,000 in 1938, and that 
the gasoline pipelines which were new at that time increased their volume from 
15,000,000 barrels and a fraction to 65. 

Now, on page 30 of my statement® is a study by the Interstate Commerce 
Commission, and that study is based on the assumption that the railroads 
might have transported in 1937 the same proportion of total production that 
they transported in 1928, and on the assumption that they had retained the 
same proportion of the business that they had in 1928, the table shows the net 
losses which the Commission's study ascribes to various kinds of traffic, a total 


* Appendix. 
3 Appendix. 
* Appendix. 
5 Annendix. 
® Appendix. 
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of 160,000,000 net tons, carload and 1. e 1., widely distributed throughout all of 
the classifications, ranging from a low of 9,000,000 tons for animals and products 
to 54 millions and a fraction in the manufacturing groups. 

And then with reference to the survey, these are the facts: whatever they 
indicate to anyone, I make this statement. The very large net losses in all 
commodity groups are stated here so that no one will gain the impression that 
the trend of the past 10 years for movement of petroleum products by railroad to 
other means of transportation is unique so far as the oil industry is concerned. 
On the contrary, the fact is that the railroads have held their oil traffic 
remarkably well as compared with other commodities. At most the trend indi- 
cates the oil industry’s participation, and on no disproportionate seale, in the 
revolution which has been taking place in transportation during that period. 

So mueh for the study of the trends requested by the committee. 


RAPID PROGRESS OF TRUCKING AS MEANS OF PETROLEUM TRANSPORTATION 


Mr. Dow. Now, as I said at the opening, certain data are quite complete, espe- 
cially with reference to railroad transportation. The Commission has been 
gathering those figures for a considerable period of years. On the other hand, 
the Commission has only recently received from Congress the authority to regu- 
late trucks, contract and common carriers, and, therefore, the data over at the 
Commission with reference to trucks are very fragmentary and unsatisfactory. 
I have searched everywhere for the material which we ought to have to make 
this study complete, and it isn’t available anywhere, I am sure. If it had been, 
I would have put it here. 

But there are some data, although fragmentary, which are quite indicative, 
and I was quite amazed at the results. 

Those data, which I will submit to you, have led me to reach the conclusion 
that of all these competitive means of transportation the gasoline truck is making 
the most rapid progress. Some figures over at the Interstate Commerce Com- 
mission files which I gathered show this, and I was very much interested in it, 
because comparatively few common and contract carriers transported last year 
one-third as much gasoline as all the gasoline pipelines, with one-twelfth of the 
investment. That is important, because, if you are interested in the small enter- 
prise, the truck has made something possible to many that I think no other vehicle 
of transportation has made possible. And I am going to ask my assistant to 
hand you a table which is in my statement,’ and yet I have given the sources 
somewhat more in detail. 

This table, entitled “Inshipments of Petroleum Products by Method of Trans- 
portation, Nebraska, 1935-1938,” shows for the last 4 years the relative tonnage 
by railroad and by truck into the State of Nebraska of petroleum products, and 
also pipeline in the case of gasoline. I would like to have you study it with me 
just a moment. I am not going to intrude figures too much on your attention. 

Gasoline is at the top. In 1935 the rails took 48 percent and a half of the total 
into the State; the next year 43; the next year 39.5; and the next year 34. 

The motors, the gasoline truck, carried 28% percent in 1935; 36 percent in 
1936; 38% percent in 1937; and 42 percent in 19388. 

In kerosene the rails dropped from 53 percent in the first vear to 26 percent 
in the last. The truck rose from 48 percent to 74, and in the distillates the 
showing is a loss by the rails from 73 percent of the tonnage in the first year 
down to 44 percent, while the tank trucks’ gallonage increased from 27 percent 
of the total to 56. 

The CHAIRMAN. Do you want us to assume that the increased percentage of 
transportation by truck as indicated on this table measures an increase of inde- 
pendent transportation? 

Mr. Dow. I don’t want you to assume anything that I don’t know as an actual 
fact; but my impression, a very strong impression, is that that inference is 
correct. May I complete the answer? It is this: Over in the History of Petro- 
leum Transportation appears the statement that in one day, in 1862, 6,000 wagons 
drawn by horses passed over a bridge in Titusville, each wagon carrying five or 
six barrels of oil from the wells on Oil Creek over to a railroad for transporta- 
tion to other destinations. 

(The table referred to was marked “Exhibit No. 1191” and is included in the 
appendix. ) 


7 Exhibit No. 1191, appendix. 
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And I am told that today at Salina, Kans., there is a loaded truck of gasoline 
moving through that city every 3 minutes during the 24 hours, to points in western 
Kansas, Nebraska, as far as the foothills of the Rocky Mountains, and up into 
North Dakota, distances ranging from comparatively short distances into western 
Nebraska up to 700 miles. 

I wouldn’t be surprised if the wheel had come full circle with reference to 
transportation of petroleum in a considerable portion of the country. I can’t 
be final about this, I don’t want to be final about anything. We are in a revolu- 
tion of transportation. I have just learned enough about the subject not to be 
sure about any trend, but my impression is that that vehicle is making more rapid 
progress than any other. . 

And now for the Great Lakes Pipeline I am authorized to make the statement 
that in August of this year, the number of barrels of gasoline carried through 
the line was 7 percent less than in August last year; that in September this year 
their business was 12 percent less than in September last year; and that the 
best calculations that the line can make are that in October the business will 
be 21 percent less, and in the following month, 26 percent less. So when a 
witness appears here and says that the reason a line can’t haul for others, and 
so on, is because it is full, well, the information that was true yesterday perhaps 
isn’t true today, and one doesn’t know what will be true tomorrow. That busi- 
ness, I am told, has gone to competitors which reached the destination territory 
at a lower price, aided, no doubt, by these other forms of transportation. 

The CHAIRMAN. To get back to my question, Have you any idea what proportion 
of these trucks which are evidently supplanting the railroad, if not the pipeline, 
in the transportation of certain petroleum products, are owned by small enter- 
prise and what proportion are owned by the integrated companies? 

Mr. Dow. Well, I wish I knew but if my general information is correct, these 
trucks are being supplied by the small independent refineries, western Kansas, 
western Oklahoma, and owned by jobbers in Nebraska, dealers that come down 
with their trucks and get it filled and take it back. 

The CHAIRMAN. Don’t all the oil companies, irrespective of whether they 
are integrated or nonintegrated, turn to the truck as a more economical way or 
mode of transportation ? 

Mr. Dow. Do they all turn to that? 

The CHAIRMAN. Don’t they all? Don’t all the companies participate in this 
increase of motor transportation ? 

Mr. Dow. I think they do. 

The CHAIRMAN. I would think so. My own experience on the road, and I drive 
backward and forward across the country by automobile, is that I see the roads 
just filled with the trucks of the big integrated companies. 

Mr. Dow. Well, I don’t question that those trucks are on the road in large 
numbers. 

The CHAIRMAN. The only point I am making is 

Mr. Dow. (Interposing.) The extent to which they predominate the situation 
I don’t know either. 

The CHAIRMAN. There is nothing in these figures, then, to justify the infer- 
ence that the increasing percentage of transportation by truck is a measure of 
increasing independent private enterprise. 

Mr. Dow. Well, certainly the figures don’t prove it. 

Mr. SNYDER. Senator, here is a fact that might throw some light on the situa- 
tion. On page 316 of the record, Table 58—A,° there is a compilation of gasoline 
sales for the State of Nebraska for the year 1938, taken from the answers to the 
questionnaire sent out by this committee. It shows that 10 major companies 
sold 63.2 percent of the gasoline in Nebraska in 1938. That is a total of the 
gasoline consumed according to the State tax figures. We do not have the 1937 
figures to give you a trend, but it was 63 percent. 

The CHAIRMAN, That really is something irrelevant, too, because it is quite 
possible that the gasoline sold by the major companies might indeed be trans- 
ported by private truck, though it is not likely. I mean the mere fact that they 
have a large percentage doesn’t deal with this particular question of trans- 
portation. 

Mr. Snyper. He gave the inference that it was independent competition that 
was Operating the trucks, small refiners in Kansas. Wasn’t that your point? 

Mr. Dow. No; I am not making the point. I was making the point that the 
truck is a very rapidly developing vehicle of transportation, the most rapid, I 


* The table appears in Hearings, Part 14—A, p. 7814. 
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think, of any of the forms. That is all that I have asked the committee to 
accept. I was asked the question as to whose business was in these trucks and 
I was frank enough to say that I don’t know, but if I had to guess I would 
guess what you gave, that those trucks in the main are being supplied from the 
small refineries in Kansas and western Oklahoma. 

Mr. Snyper. You mean the 37 percent of the consumption there comes from 
the independent refineries in Kansas and Oklahoma? 

Mr. Dow. Well, I would assume that—I don’t know that the whole 37 percent, 
I don’t know the business of Nebraska well enough, I couldn’t say where the 
business of any State comes from, but my information is that from that terri- 
tory to a certain extent in Oklahoma, to a certain extent in Kansas, these trucks 
are moving a great deal of gasoline for the account of the small distributors. 


PIPELINE TRANSPORTATION 


The CHAIRMAN. I wonder if I might ask you a few questions to specify the 
points that are developing in my Own mind with respect to it. I recognize you 
as being very well acquainted with this question of the pipelines and the use of 
pipelines for the distribution or the transportation of oil. What in your mind 
are, first, the controversial issues involved in the question of pipeline transpor- 
tation; what are the noncontroversial issues involved? In other words, what 
are the items upon which we can all agree and what are the items upon which 
there may be some dispute? Let me propound that double-edged question to you 
first and maybe I will go into some others. 

Mr. Dow. That, Senator, is a question that 1s indeed double-edged. It has per- 
haps more than two edges. I should be very glad to answer it as best I can. 

I think the question was a very subtle suggestion to me that I get off this 
subject of trucks and get on to the real subject of pipelines, and if it was, then 
there we are and let’s leave the rails and the water and trucks behind and approach 
it. What are the uncontested facts first and then what are the contested facts, 
what are the arguments, and so on? 

When I began a study of this subject and began to read what had been written 
on it I found my mind in a great deal of confusion. It took me a long time 
to get under the surface. In the first place the oil industry, like other industries, 
uses words that sometimes make it difficult for us to think. You mention “major” 
and “independent” and then everybody takes sides just instinctively. There are 
other phrases like the word that has been used here, “subsidies,” and so on; 
there are words that I have found in the literatures of pipeline and pipeline 
divorcement that confuse us. I had to pry my way through hostilities. I 
found that with some apparently the issue of pipeline divorcement had become an 
emotional vehicle to express opposition to certain types of companies that owned 
pipelines. 

I had to try to work my way through that. 

I have set down, Senator, a few facts about pipelines that I think nobody 
disputes at all. I will read them into the record. This was an effort to find 
out the answer to this question: Is there anything, after all, that people agree 
on about pipelines and that nobody has disputed? Then let’s find out what the 
other material is that is controversial. 

(1) Pipelines have been built by private capital, without land grants or 
other public financial aids, and have been operated without governmenta 
subsidies. 

(2) The capital that has bene raised to build pipelines has been actually and 
economically spent in pipeline construction. There has been no promotion of 
petroleum pipelines for the purpose of speculation in securities or otherwise. 

(3) Pipelines have been rapidly and, as new producing fields have been dis- 
covered, have been promptly extended to those fields. The new construction has 
kept the pipelines adequate in capacity to transport the steadily increasing public 
requirements for petroleum. 

(4) Pipelines have everywhere brought the crude-oil market to the producer’s 
well. He may sell his oil where it is produced, and is not compelled to provide 
transportation facilities or arrange for the transportation of his oil nor to seek 
a buyer at the location where it will be refined, however close or distant. 

(5) Methods of pipeline construction, operation, and maintenance have been 
steadily improved by research and experience, resulting in speedier installation, 
lower original cost per mile of line, and, apart from such varying factors as labor 
and materia) expense, lower operating costs per barrel of oil transported. 

(6) Pipelines have materially reduced transportation costs and are, in fact, 
the lowest-cost agency for land transportation of petroleum. 
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(7) The transportation service rendered by the pipelines has been efficient, 
dependable, and safe. 

(8) With one minor exception, there have been no bankruptcies or receiver- 
ships or reorganizations of affiliated pipeline companies, due to unsuccessful 
operations or otherwise, and in consequence no substantial losses to savings 
institutions or private investors. 

Then, I quote from the latest report of the Interstate Commerce Commission 
this very brief statement [reading] : 

“The bankruptcy of a large number of the railroad companies has attracted 
much attention, but the fact is that the same malady has afflicted motor car- 
riers, particularly those engaged in the carriage of property, certainly to as 
great an extent. Their general financial condition has been most distressing, 
and this has also been true of water carriers and air carriers in general. The 
one exception has been the pipelines, whose efficiency and low operating costs, 
together with favorable business affiliations, have made them very prosperous.” 

Now, those facts, so far as I know, in the literature of the subject have not 
been disputed. 

The CHAIRMAN. What was No. 3? 

Mr. Dow. No. 3 was that the “Pipelines have been rapidly built and, as new 
producing fields have been discovered, have been promptly extended to those 
fields. The new construction has kept the pipelines adequate in capacity to 
transport the steadily increasing public requirements for petroleum.” 

Now, I go on in the story to say that, based on the Commission’s statement, 
pipelines therefore appear to be the only form of regulated transportation which 
have met the tests both of service and of solvency. 

The CHAIRMAN. You say they have been efficient and prosperous. 

Mr. Dow. That is right. 

The CHAIRMAN, Who have been the principal beneficiaries of the efficiency 
and prosperity of the pipelines? 

Mr. Dow. I think that the pipelines have served their owners, and where they 
have been used by others, have served them. When you say principal bene- 
ficiaries, then you come to the question of what a pipeline is, and may I address 
myself to that question now in order to see if we can get under this subject 
somewhat. 

I want to give you this setting for it. During the World War the production 
of Pennsylvania crude oil was low and everybody wanted it; the large companies 
wanted it and the small companies wanted it. The State in 1918 produced a little 
over 7,000,000 barrels. Incidentally, last year it produced somewhat over 17,000,- 
000 barrels. But in 1918 that crude was hard to get because petroleum products 
were in great demand, and the small refiners in Pennsylvania had difficulty in 
getting enough crude oil to run their stills. Now they didn’t forget that experi- 
ence. The result today is this: In the Bradford area there are three independent 
refineries, small plants. Each has its own pipeline. At Warren there is a re- 
finery served by its pipeline. The same is true at Oil City. The same is true at 
Titusville and at Butler. What that means is this, that those refining companies 
which in 1918 were buying their crude oil by buying credit balances or by buying 
through brokers or purchasing agencies, have established direct relations with the 
producers. They have been paying the producers, as they say in the oil 
country, on the barrel head twice a month. 

What that means in turn is that when the shortage comes again, which I think 
every refiner has in the back of his mind, that they have done all they could do 
to assure themselves a crude oil supply. 

I am not relating that situation in order to show that small companies own 
pipelines, not at all; that isn’t the point. The point is that a pipeline renders 
a service which is greater than that of transportation. A crude-oil pipeline is 
primarily an access by a refining company to a market, and it is a market to the 
producer. If you get that conception of it, then you understand why when 
divorcement bills are introduced here, no independent refiner comes down to advo- 
cate them, but independent refiners who know that they need their pipelines 
come down to oppose them. It is because the crude-oil pipeline renders a 
service that is greater and different from that of mere transportation. 

The CHAIRMAN. You have answered part of my question. Now let’s get to 
the other part. Out of your broad experience, what are the controversial issues 
affecting pipelines? 

Mr. Dow. May I state the situation from the producer’s side first and then 
come to that? 
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I have stated the attitude of the refiner, large or small, toward a crude-oil 
pipeline, and I can illustrate it from the large pipelines as well as from the small 
ones. Suppose this table were out somewhere in the great stretches of the West 
and now let’s leave out major and independent because then we start taking 
sides again and we are going to lose the trend of our story. Everybody likes the 
word “wildeatter,” so let’s assume that a wildecatter brings in a well out there 
on this stretch represented by that pile of papers. Suppose he has a choice of 
two types of pipeline. Suppose he has a choice of two types of pipeline, the one an 
affiliated pipe line, the other a mere carrier, which will he choose? The answer 
is clear. The first brings him two things—transportation and a market. The 
second would bring him transportation only. Now divorce the first pipeline: he 
still has transportation. Does he have a market? He is not certain about that, 
and that is the reason why when the divorcement bills are introduced in Wash- 
—— the vast army of independent producers are not down here advocating 
them. 

Let us illustrate that another way instead of my little story of the wildcatter 
who brings in the well out in the midst of nowhere. I like to treat this subject 
specifically. I like to name names. There is no reason why one shouldn’t so far 
as I know. 

The Standard Oil Company of Indiana has a pipeline system called the Stan- 
olind Pipeline Co., which gathers crude oil in the northern half of Texas and 
Oklahoma and Kansas and brings it to Chicago, to the Chicago area. And some- 
body, let’s say, divorces that pipeline, and then the Illinois fields come in. Is 
there any reason why the Standard of Indiana should continue to buy in small 
wells in north Texas and in Oklahoma and pay the transportation charges when 
oil has come in at its very door? Certainly not. And the producer knows it. 

But so long as the Indiana company has that investment in that pipeline it 
is committed, and so long as it is committed the producer has its market. But 
when the Standard Oil Co. of Ohio, whose interest in pipelines was relatively 
minor, found the opportunity to buy crude oil in the Illinois fields adjacent to 
its refineries, it stopped buying in Oklahoma and Kansas and began to purchase 
its crude nearby, where its total laid down costs were cheaper. 

Now the producer knows that. He knows that a pipeline isn’t built for the 
purpose of transportation only. He knows that it brings with it a buyer. 

The CHAIRMAN. Well, then, should a pipeline be regarded as a plant facility 
or as a common earrier? 

Mr. Dow. Senator, I sometimes think that the name “plant facility’ was 
invented by someone who wanted to make it just as hard as possible to under- 
stand what a pipeline is. I have never liked it because “plant” to me is some- 
thing that you can build a fence around. 

The CHAIRMAN. I might interpose here, Mr. Dow, that this committee has 
been criticized in some of the public prints because some of those persons who 
have heen at one time or another associated with it seem to devote little attention 
to the use of words, the so-called science of semantics. I am very glad to note 
that you are adopting that practice. 

Mr. Dow. Well, if you will read my story on the subject you will find that the 
words “plant facility” bother me because I think they are inadequate, but I will 
tell yon what the refinery means. When he thinks of a erude-oil pineline, as 
those Bradford refiners do, as a means of establishing a relationship with a pro- 
ducer which will endure in times of shortage, as it endures fairly well in times 
of better supply, then he thinks of it as a plant facility. What he means when 
he uses the words “plant facility” is that it is an access to crude oil for his 
plant. 

Now, on top of that type of an institution the law imposes the common-carrier 
status. There is no use of our arguing the matter, it is settled, it was settled by 
congressional action and approved by the Supreme Court of the United States, 
and wisely settled. What it does is to give the producer not only a market but 
transportation, so that if he wants to he can say to the buyer, “Well, I am sorry, 
but IT don’t care to sell to you. You. Mr. Pipeline, take this oil somewhere else.” 

Naturally it is to his advantage. What he needs is this: He needs the certainty 
that the rate is reasonable and fair, and nobody can defend any other, and that 
the practices give him access to markets as well as a market at his well, and if 
he has both, if he has a market at his well and a market somewhere else, it seems 
to me that that svstem is about a sound a system as you could develop. 

Now, after going through the subject, it wasn’t asked by the committee of me 
but T have written out my views on the issue of pipeline divorcement. I was 
saying, Mr. Chairman, that although your committee did not ask anyone in the 
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questions which you submitted to discuss pipeline divorcement, 1 have written 
out my views on the subject, and what I am going to do is this. I am going to 
turn them over to Mr, Snyder and Mr. Cox and the others and ask them to read 
them over at their convenience, if the attorneys in the case have any convenience, 
and if they feel that what I have written is a temperate discussion and is any 
real contribution to the subject, then I would like to have it made a part of the 
record. It is not very long. 

I reached the conclusion, if I may state it in one sentence, that the divorce- 
ment of pipelines would leave the present grievances unsatisfied and would 
create some new ones of importance. 

The CHAIRMAN. Well, let me say, Mr. Dow, that there are no attorneys in the 
case, because there is no case, because there is no case here. Pipeline divorce- 
ment is before the House Committee on the Judiciary, as I understand it. A bill 
was introduced to that effect. There is another bill pending over in the House 
known as the Cole bill. Both of these deal with phases of the petroleum in- 
dustry. This committee is not so much concerned in questions of that kind, 
pipeline divorcement or no pipeline divorcement, or the sort of controls that 
are set up in the Cole bill. This committee was concerned rather in the effect 
upon competition, the effect on unemployment, of the industrial system as rep- 
resented in the petroleum industry, so there is no case here and you are not in 
amy sense speaking for a defendant. I want that clearly understood. 

Mr. Dow. I understand that, but if that means that this committee is not 
going to consider that question in its report, then I will stop talking about it and 
withdraw my request. 

The CHAIRMAN. We will consider all of this, but I wanted to correct the im- 
pression that you seemed to have. We will be very glad to examine that 
statement. 

Mr. Dow. I heard my good friend Karl Crowley come here and advocate pipe- 
line divorcement.” I don’t think Karl has thought it through and I am sorry 
that he didn’t go to the Interstate Commerce Commission when he had a fine 
opportunity and state for his clients their grievances against pipelines, and in 
that connection, before I forget it, one of the members of the committee asked 
Mr. Walsh why he didn’t bring a case, and he said, because it would cost twenty- 
five or thirty thousand dollars to do it.” 

Now let’s come clean on that one. Let’s come clean on that one! I acquit 
Mr. Walsh of any intentional desire to mislead anyone, but the Interstate Com- 
merce Commission is making this investigation of pipelines on its own motion. 
It is making the investigation through its agents and accountants. It is making 
the record. And it sets the hearing down on published notice so that anybody 
else who wants to add to its record may come in and state their grievances 
against pipelines. And nobody came. 

The record which the Commission is going to base its decision on is a record 
which takes into account these earnings, valuations, the discussion of minimum 
tenders and all that sort of thing, but none of these people who had any grievances 
against pipelines appeared to state those grievances at a time where it wouldn’t 
have cost them anything, much less twenty-five or thirty thousand dollars. 

And furthermore, if it should be an individual case they had in mind to bring 
before the Interstate Commerce Commission, I can indicate to them attorneys 
who are graduates of the Commission who would be very glad to present a case 
and who could do it most intelligently for considerably less than the sum of 
money that he indicated. 

Mr. O’CONNELL. In an individual case before the Interstate Commerce Com- 
mission is all you really need a lawyer? 

Mr. Dow. No; of course not. You need to prepare exhibits, the kind that 
I cited here, showing rate reductions, comparisons of rates, and all that sort 
of thing. That would constitute perhaps half the cost. Then you have an at- 
torney, and you have some traveling expenses, and for the sum of, well, if 
you want to state a figure, I have tried a lot of cases for people engaged in 
the fruit and vegetable industry who, goodness knows, have very little money, 
and three or four of five thousand dollars will present a very good case. You 
certainly don’t need twenty-five or thirty thousand dollars, especially in a case 
where the Commission itself is making the record. 

Mr. O’ConNELL. I was talking about an individual case, where a man would 
come in and petition and make a rate case before the Interstate Commerce 

®°H. R. 7372, 76th Cong., 1st sess. 

0 Testimony of both gentlemen appears in hearings, pt. 14. 
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Commission, and conceivably carry it to the courts, which I take it is entirely 
possible. Isn’t it possible that Mr. Walsh’s estimate as to how much could 
reasonably be spent in that type of situation was not so far out of line? 

Mr. Dow. I should say it is way out of line, even on your theory. 

Mr. O’CoNNELL. I have no theory. 

Mr. Dow. Based at least on my experience, I mean your theory of going 
to the courts. As a matter of fact, 1 case out of 168 goes to the courts. The 
Commission’s facts can’t be reviewed by the courts, and if it hasn’t made some 
mistake of law, when you get a decision by the Commission you have got a 
decision. And, furthermore, the suggestion here that people don’t go to the 
Commission and tell the story because they don’t dare is equally silly. 

Mr. O’ConneELL. I don’t recall that anyone suggested that. 

Mr. Dow. Well, there was one question brought out by counsel that is re- 
membered here that a man would hesitate to make a complaint. He might go 
to a Government agency and complain, but he would hesitate to make a com- 
plaint openly. I can’t see why a person who would come here and make a com- 
plaint before the committee would hesitate to make a complaint anywhere. 

The CHAIRMAN. Of course, these are rather trivial details. Let’s get back to 
these, the controversial issues, now, as you see them, frankly. How does it 
shape up in your mind? You have given us, now, the phases of pipeline 
transportation concerning which you believe there is no dispute. Now, what 
about the phases in which there is dispute? 

Mr. Dow. Well, let me quote it this way: What I have said is that if pipe- 
lines were divorced, the grievances would remain unsatisfied and some new 
ones of important character would be created. I can answer your question by 
going down some of the grievances that have been made and asking the ques- 
tion whether a change of ownership would make any difference. I think I 
eould approach it that way. Let’s assume that the pipelines have been divorced 
and the commodities clause has been applied. Now, it is said that rates are 
unreasonable and earnings are too high. That question remains. That has got 
to be fought out before the Interstate Commerce Commission, which must de- 
termine what is a fair return upon the value of the property devoted to public 
use. That question survives any question of ownership of the pipelines. 
Then it is said that minimum tenders have been made unreasonably high in 
order to prevent the use of outsiders of pipelines- That question remains and 
that question must be fought out to determine what is a reasonable minimum 
tender. That question, incidentally, is squarely before the Commission in the 
pending investigation. In that connection I think that I should read to the 
commitee the Commission’s order in that investigation, so that the committee 
will definitely know what the scope of it is. It is very brief. 

“Tt is further ordered that the issues in the investigation herein shall compre- 
hend the legality and lawfulness of each and all rates, charges, rules, regula- 
tions, and practices of each of the respondents herein so far as such rates, 
charges, rules, regulations, and practices affect, or may affect, interstate trans- 
portation of crude petroleum or crude petroleum oil by pipe line with a view of 
prescribing such just and reasonable rates, rules, or regulations as may appear 
to be necessary.” 

You couldn’t ask for an investigation broader in scope; it is an investigation 
which comprehends all of the practices. 

I want to say one other thing, and I hope it will be taken in the kindly way in 
which IT intend it. I have listened to some testimony here which I can’t say that 
I resented, because I don’t resent very much, but I didn’t like the implications 
that the Interstate Commerce Commission is not competent to deal with that 
field of public service which has been committed to it by Congress. Now the 
Interstate Commerce Commission is not represented on this committee—Federal 
Trade is, Justice is. If I would suggest to either of those agencies that they 
could not deal with an issue which came before them they would very soon show 
me. If I said that to Mr. Snyder, I would get a subpena, and I might need an 
ambulance, I don’t know, but he wouldn’t stand for it. Now I am not in the 
employ of the Interstate—— 

The CHAIRMAN (interposing). Of course, Mr. Dow, there is nobody on this 
committee who is casting any reflections on the I. C. C., and I really don’t believe 
the I. C. C. needs any defense here. Now let’s be quite frank about that. This is 
free, open assembly. 

Mr. Dow. Of course it is. 

The CHAIRMAN. Witnesses can come befcre the committee and make state- 
ments. We listen to all the statements with a great deal of patience and toler- 
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ance, but I wouldn’t want the idea to get out from your statement that there was 
any real need for defending the Commerce Commission from anything that 
transpired before this committee, because actually I don’t think there is any 
necessity for such defense. 

Mr. Dow. I don’t need your reassurance, Mr. Chairman. I am glad to have it. 
I am the only graduate of the Commission, so far as I know, in the room. I know 
its processes, and I know its competence. I know that it can deal with these 
issues in this investigation, and it has three important proceedings pending: 
The valuation of all the pipe lines; this investigation which comprehends all of 
the rates, practices of any kind for the crude-oil pipe lines east of the Rocky 
Mountains; and it has before it also the so-called Rail Shippers’ case which 
brings into issue the rail rates from the Midcontinent field and which alleges the 
illegality of the rates on crude oil by pipeline to the refineries in the centers and 
also alleges the illegality of the gasoline pipeline rates. 

The CHAIRMAN. Now, accepting that statement and accepting your quotation 
just presented to this committee from the Interstate Commerce Commission, on 
page 20 of your mimeographed statement [reading]: “The one exception has 
been—this is the Interstate Commerce Commission speaking by your quotation: 
“The one exception has been the pipelines whose efficiency and low operating 
costs, together with favorable business affiliations, have made them very pros- 
perous.” 

Mr. Dow. That is the statement of the Commission. 

The CHAIRMAN. And it has has your full approval? 

Mr. Dow. It has my full approval and from it I infer when taking into account 
the other carriers that what the Commission is saying is that the pipelines are the 
only carriers regulated by it which have met both’ of those tests of service and 
solvency. 

The CHAIRMAN. Now we have got that premise laid down by you, quoted from 
the Interstate Commerce Commission. 

Mr. Dow. That is right. 


EFFECT OF PIPELINE TRANSPORTATION ON COMPETITION IN THE INDUSTRY 


The CHAIRMAN. So I ask you, then, what is the effect of this very efficient and 
very prosperous system of oil transportation upon competition in the oil industry? 

Mr. Dow. Well, the pipelines have unquestionably reduced transportation costs, 
and over the years are unquestionably responsible for the fact that a very con- 
siderable part of those savings have been passed on to the public. Now if what 
you want to know is how they have affected the Midcontinent refiner, if crude goes 
down to Chicago by a pipeline and he has to ship by rail, that sort of thing, where 
he is on another form of transportation, if that is what you want to know, that is 
a question which presents very great difficulty. What Mr. Shatford did in pre- 
senting that material was that he very frankly stated——™ 

The CHAIRMAN (interposing). I am not thinking of anything that Mr. Shatford 
presented. 

Mr. Dow. I am going to get right on the subject that you are on. Excuse 
me for wanting to say just this one thing. I am going to get right toit. On page 
56 of Mr. Shatford’s statement appears this acknowledgment: Mr. J. F. Law- 
rence of Tulsa, Okla., has made somewhat exhaustive studies of this discrimina- 
tory situation and in this discussion many basic figures, rates quoted, and so 
forth, have been borrowed from his material. 

Now Mr. Lawrence is the attorney for the rail shippers and is going to present 
that material at the hearing at Dallas, Tex., less than 3 weeks from now, at which 
the issues discussed by Mr. Shatford will be presented and determined. 

It is a difficult situation that that competition presents. Personally I go 
along with Mr. Shatford in his feeling that the rails made a mistake of judgment 
in 1927 when those shippers came to them and said that unless they got lower 
rail rates they would have to build a gasoline pipeline, in not granting their 
request. I think that it was a mistake of judgment then and my impression is 
they have made a mistake of judgment since in not meeting that competition. 
It is very easy, of course, to say that the other fellow is wrong. I could give 
you the railroad side of the picture if you wanted me to go into it. The rails 
have been meeting the truck competition inch by inch instead of mile by mile. 

Think of this situation. Mr. Pew goes to the railroads in eastern territory 
with his figures, and so on, and he says, “I want to build a pipeline to Syracuse 





1 Mr. Shatford’s testimony appears, supra, p. 8147, et seq. 
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from Marcus Hook where my refinery is.’ He wanted, of course, incidentally, 
to give my home country of western New York the great blessings of Blue Sunoco, 
which has been accomplished, but he wanted to get that rate and he said in 
his testimony that he said to the rail executives: “Unless you reduce that rate 
to Syracuse I am going to build a gasoline pipeline.” They didn’t reduce the 
rate. He built his line. I don’t know what rate he asked them, but it must 
have been, we will say, 40 percent lower than the rail rate, because that would 
somewhere near approximate the difference in cost. But what the rails were 
confrented with was this: If they reduced that rate to Syracuse under the 
fourth section of the Interstate Commerce Act, that reduced rate would be 
earried back to all intermediate points until the Syracuse rate was reached as 
a maximum. They immediately would have created a discrimination against 
Rochester as competing localities and between jobbers and dealers in the two 
communities, which would have forced down the Rochester rate and that rate 
would have been carried back on the line through Elmira in through Pennsylvania. 
That left a necessary readjustment at Buffalo, and when Buffalo was readjusted 
it meant a readjustment at Jamestown and Jamestown would bring down the 
irie rate, and so through western Pennsylvania. Then Philadelphia has an 
established relationship with New York and Baltimore, and once you touch the 
Philadelphia rate you reduce those, and gasoline carries with it not only gasoline 
but other commodities like kerosene, similarly rated, and what Mr. Pew was 
really asking those executives to do was to cut every rate in trunkline territory 
when they made that one cut. 

The CHAIRMAN. I wasn’t referring to competition between the pipelines and 
the railroads. I am referring to competition—— 

Mr. Dow (interposing). That is one phase of it. 

The CHAIRMAN. In the petroleum industry. Isn’t it a matter of fact that the 
affiliations of pipelines of which the Interstate Commerce Commission spoke in 
this quotation which you have cited to this committee have become the principal 
link in the integration which has developed in recent years in the petroleum 
industry? There is no question of guilt involved in that, but isn’t that the 
actual fact that confronts us? 

Mr. Dow. Certainly 

The CHAIRMAN (interposing). So I ask you 

Mr. Dow (interposing). Just a moment, I hadn’t finished. Certainly the right 
to build and own a pipeline in addition to a refinery and get your crude oil sup- 
ply is a step toward integration. 

The CHAIRMAN. And nobody questions the right to do it. 

Mr. Dow. All right, and I would think it absolutely sound and I could point 
to you among the small enterprises those most successful and they would be 
integrated themselves. Integration is one of those things like major and inde- 
pendent. 

The CHAIRMAN. There is no guilt involved in what I say. 

Mr. Dow. I know there is no guilt. 

The CHAIRMAN. I want to get that out of your mind. You do seem to have 
the feeling you are here on the defense. You are not. 

Mr. Dow. I am on the offense on this subject, sir. 

The CHAIRMAN. Allright, tell us what the offense is, please. 

Mr. Dow. I will tell you what it is. I am approaching this subject of divorce- 
ment and my thesis is this. 

The CHAIRMAN. My question has not to do with divorcement; my question 
to you was, what was the effect of this condition which you have described in the 
words of the Interstate Commerce Commission upon competition in the petroleum 
industry ? 

Mr. Dow. I will tell you. It has done more to create competition in the 
petroleum industry than any other single thing. 

The CHAIRMAN. Now we are getting somewhere. Let’s develop that. 

Mr. Dow. I will assume, Mr. Chairman, the most difficult case that you can 
make against pipelines, the most plausible case, I mean, and that is this: The 
Standard Oil Co. in 1911 was a monopoly. It is stated that the ownership and 
control of pipelines had been an important means of building up that monopoly, 
and it had 85 percent of the business. Now there is your case. Ergo, says 
somebody, doesn’t that mean that the building and ownership of pipelines inher- 
ently indicate monopoly? Nothing of the kind. I will tell you why. 

Suppose the commodities clause that had been passed by Congress applied to 
pipelines the very day that the Supreme Court handed down that decision; and 
suppose Mr. Berquist, over here, who thinks that pipelines would be a good 
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investment, had purchased them. Now, he owns the pipelines. Let’s see what 
that situation would have been. Where were those pipelines? They ran from 
the then existing oil fields to the Standard Oil plants, did they not? And nobody 
else had any. That is our premise, isn’t it? 

All right; a new field is brought in and the refining company goes to Mr. 
Berquist and says, ‘We would like to have you extend your pipeline to that 
field.” And he says to himself, ‘‘Well, how can I lose doing that? They have 
85 percent of the business at their refinery and they have tremendous assets.” 
And, of course, he would extend his pipeline. 

Those pipelines would have been extended to new fields, but how about the 
fellows that were out in the oil country that nobody had heard of them that 
were on their way up to compete with the old Standard Oil? Would they, with 
their hands tied and unable to build and operate pipelines, have produced 
the competition that they have produced with the freedom to build and operate? 
Certainly not, and you know it can’t be true, because instantly 

‘The CHAIRMAN. Of course, there wasn’t anybody coming up to compete with 
the old Standard Oil Trust until the Supreme Court issued the dissolution of it. 

Mr. Dow. Ah, but that is when I started. That was in 1911, when I started. 
That case began in 1906. My premise is this: That the right to build and 
operate a pipeline, the freedom to do it, is the freedom to complete; and I can’t 
believe that these companies which have grown up and which have taken more 
and more of the Standard Oil Co.’s 85 percent could possibly have come up if 
their hands had been tied by a commodities clause. The pipelines were where they 
were. 

Now, here, Mr. Chairman, is one thing which strikes me as significant, and 
when I have said this I am going to stop. In all the literature on pipeline di- 
vorcement the most singular thing to me is that one fact has not been under- 
stood. Pipeline divorcement does not tear up the pipeline. It leaves it just 
where it is. All right, pass your commodities clause, today, divorce your pipe- 
line, let Mr. Berquist buy the gasoline line from Mr. Pew, then what have you 
done? The gasoline line is there, is it not? It still runs from Marcus Hook to 
Syracuse, does it not? The Sun Oil Co. still has the right to compel it to trans- 
port, based on a fair return on its value, does it not? And haven’t you tied the 
hands of any competitor from building another and meeting that competition? 

All right, let’s go back a step. Assume that it had never been built and assume 
that nobody has a right to build a pipeline and operate it himself, that some 
carrier has to do it; and assume that Mr. Snyder—I don’t want to put him in 
an unwelcome position ; for a minute I will assume that he is president of a large 
oil company, a major company, that he has a 50,000-barrel plant, that he has an 
established business. Let’s make that assumption. And let’s assume that I have 
a 5,000-barrel plant and a small business. 

Each of us goes to Mr. Berquist who is in the pipeline carrier business and 
says to Mr. Berquist, “*We would like to have you build us a pipeline. We haven't 
the right to build it.” 

Mr. Berquist says, “Certainly, I will be glad to consider that. Here are some 
questions that I want you to answer. First, where do you want this pipeline to 
go?” 

And you tell him: 

“Second. what will be its traffic over each of the next 15 years, and your reasons 
for assuming that traffic. 

“Third, what will be a reasonable rate to handle that traffic, and if it goes 
over another line, what will be a reasonable division of the rate?’ 

With that he gets his gross income assured. Then he estimates the cost of 
building the line and the cost of operating it. Which of us, Mr. Snyder or T, 
would get the pipeline? He has an established business. If anyone can assure 
traffic for the future, he can. I have got a small enterprise, and Mr. Berquist 
would come to me and say, if he were frank, “Well, I am not sure, Mr. Dow, that 
your plant is going to be in business 15 years from now.” 

Well, if I want to build a pipeline for myself, it isn’t because I am going to be 
in business 15 years from now; it is because I want to be in business 15 years 
from now. It is a means of competition. 

Those conditions haven't been gone into in any of the literature on this subject. 
Perhaps they don’t answer your question, Mr. Chairman. 

The CHAIRMAN. They express your point of view. Do you wish me to under- 
stand that the present system of pipeline ownership is much more beneficial to 
the small independent producer or refiner than would be an independent pipeline 
system? 
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Mr. Dow. Assuming reasonable rates and fair practices, there can’t be a doubt, 
not a single doubt. 

The CHAIRMAN. So that in your opinion the present system is by all odds 
better for the small independent producer or the small independent refiner than 
this other system of which you speak, the divorcement system ? 

Mr. Dow. I don’t have a question about it. Neither do the great run of small 
producers or independent refiners, because they understand that situation. What 
did Marion Travis say, do you remember his testimony? He came here and he 
had one point after another he wanted to make, and on the subject of pipeline 
divorcement he said, “That is not the answer.” He said, “I don’t want to go into 
a lot of debate. That isn’t the answer.” The answer to him was confiscatory 
taxation. Of course, what he meant was to cut down their profits so they would 
be reasonable, and of course a reasonable profit is the contemplation of the law. 
Nobody can defend anything else and nobody should defend any unfair practices. 
If these pipelines are not being operated so that they are fair to various types of 
enterprises, then nobody can hold a brief for them. Surely I don’t. 

The CHAIRMAN. You have heard it said that this very prosperous condition of 
the pipe lines which you brought out through the Interstate Commerce Commis- 
sion’s report gives the integrated company which owns a pipe line an advantage 
over the nonintegrated company. What about that? That it enables the inte- 
grated company to assume leases in the distribution of gasoline, for example. 

Mr. Dow. I think this: I think we would all have to take the same position, 
that on the assumption of reasonable rates and reasonable returns there isn’t 
any discrimination. I don’t agree with Mr. Ballinger on that point. I think I 
could demonstrate it to him if he were here. Where profits are unduly large, 
there might be some phases of that which one couldn’t defend. I don’t know 
where those profits go. 

The CHAIRMAN. I have heard it said, not by Mr. Ballinger or anybody con- 
nected with this committee, but my prominent gentlemen in the petroleum indus- 
try—as a matter of fact, I think I heard this said at a meeting of the National 
Petroleum Association at Atlantic City—that the large companies compete with 
one another at a great loss for gallonage. 

Mr. Dow. You mean in their marketing departments? 

The CHAIRMAN. Yes. 

Mr. Dow. Well, Senator, I am not a migraine addict and I don’t want to get 
into any more headaches than this transportation situation is necessarily involv- 
ing. I don’t want to discuss marketing unless you feel that I ought to. I am 
not familiar with it at all. 

The CHAIRMAN. Let us assume that this was the statement of the head of a 
very large refining company, that the big companies compete with one another 
for gallonage and sell their gasoline at a loss. Now I am asking, is there any 
basis for the charge or the statement which has been made here to this com- 
mittee that the ability to operate a very prosperous pipeline enables the compan- 
ies affiliated with that prosperous pipeline to sell at a loss? 

Mr. Dow. I think we ought to observe this, that the gross income of an affiliated 
pipeline is an expense to the oil company which pays for the transportation. The 
injustice in the situation doesn’t lie there, because what is gross income to an 
affiliated pipeline is manifestly expense to the same company. I don’t think it 
indicates a real profit. The injustice of the situation, if the rates are unreason- 
able, is to the unrelated shipper. Now he has got to be taken care of on the basis 
of a reasonable rate. 

Mr. SHavuGuNessy. That brings up one point that I was interested in Mr. Dow. 
This morning you showed us a schedule of cuts from the rates charged by the 
Humble line. Those cuts took place between 1933 and 1938. Now during that 
period, hasn’t the volume of independent oil moving by pipeline more or less 
diminished? 

Mr. Dow. Well, I don’t know. 

Mr. SHAUGHNESSY. I was thinking of testimony before this committee. Mr. 
DeGolyer said that the major companies are acquiring considerable more inde- 
pendent properties. 

Mr. Dow. You mean producing properties ? 

Mr. SHAUGHNESSY. Producing properties. 

Mr. Dow. I am not familiar with that phase of it. It may be so. I will take 
your statement for it. 

Mr. SHAUGHNESSY. And then Colonel Thompson said that the amount per day 
of independent oil produced is necessarily less under proration. Those are both 
considerations I think that should be borne in mind. If cuts can be made volun- 
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tarily before the rates are examined, they are things that should be considered 
in the whole picture between major and independent. 

Mr. Dow. May I have the question read? 

(The reporter read the question. ) 

Mr. Dow. “If cuts can be made.” I don’t follow you. 

Mr. SHAUGHNESSY. If you have a fixed platform, can you reduce your rates 
only when it will benefit the major company, or when it will benefit the major 
company more? 

Mr. Dow. Of course, thinking of rates in terms of transportation, my own 
notion of them is that if fixed on a proper level, they wouldn’t be subject to change 
based on the question of whom they favored. One of the explanations of the 
pipe-line earnings has been, of course, the stability of rates themselves. Once you 
file a rate down here at the Interstate Commerce Commission, that rate has to be 
charged. Oil can be a dollar a barrel, or 10 cents; the other divisions of the oil 
industry can be operated at a loss because of fluctuating prices, but your price 
remains down at the Interstate Commerce Commisison for transportation until 
you have changed it. That is one of the explanations of pipeline earnings, plus 
increasing volume. That would be inevitably so. 

Mr. SHAUGHNESSY. Would you put the present reduction of rates up purely to 
increasing volume? Have they been due to increasing volume? 

Mr. Dow. I can’t tell you what considerations were taken into account. Doubt- 
less competition between lines had something to do with it. I wouldn’t be at all 
surprised if the situation disclosed by the examiner’s report had an influence. 
Iam not in a position to say. 

Mr. O’CoNnNELL. Mr. Dow, a few moments ago when you were assuming a 
situation in which pipelines would be conducted by people other than integrated 
companies, you made the statement, as I understand it, that the distinction 
between the present way of financing their construction and operation and the 
hypothetical way was that the companies who built the pipeline did it in order to 
be in business. 

Mr. Dow. That is correct; that is exactly correct. 

Mr. O’CoNNELL. Would it not follow from that that by virtue of the ownership 
of pipelines the company owning a pipeline enjoys a competitive advantage over 
a nonintegrated company? 

Mr. Dow. I would say without any hesitation that if A has a cheaper form of 
transportation than B, he has the benefit of what he has developed in the way 
of a lower transportation cost. Now that doesn’t mean that the situation 
resulting is uneconomic or uncompetitive or unlawful. 

Mr. O’CoNNELL. No; that is right. I merely asked you whether or not a com- 
pany owning its transportation system would not enjoy a competitive advantage 
over a nonintegrated company. I didn’t indicate that it was illegal or unsound. 

Mr. Dow. I understand, and I freely say that if I tomorrow, running an oil 
company, find a better means of getting my oil to market, that I have the benefit 
of that better means. 

Mr. O’ConNELL. Do you mean that the answer to my question is “yes,” that the 
company owning the transportation system does enjoy an advantage over a non- 
integrated company? The answer is “yes” or “no” and it is a relatively simple 
answer. 

Mr. Dow. It is simple and I am not trying to evade it at all. The answer is 
“ves,” if you will not imply anything that is uncompetitive or uneconomic or 
unlawful in the situation. 

Mr. O'CONNELL. My question didn’t imply anything at all. It was just to elicit 
the fact. 

One more question which has to do with your discussion a little while ago of 
plant facilities as to which I wasn’t entirely clear. You apparently don’t like the 
use of the word, but at one point it seemed to me you indicated that the plant- 
facility angle was in the nature of an advantage to the independent refiners who 
had an opportunity to use the pipelines. Do I misinterpret you there? 

Mr. Dow. 1 meant this, that most independent refiners own crude-oil pipelines, 
and that to them the crude-oil pipeline is an access to the crude oil, and that 
that is what he means when he says plant facility. 

Mr. O’CoNNELL. Of course, I may be wrong, but the only one I heard use the 
phrase “plant facility” was Mr. Pew, who was explaining that in his view, the 
pipelines were a plant facility to the integrated companies. You are not entirely 
in accord with that view? 

Mr. Dow. You mean to the integrated companies exclusively ? 
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Mr. O’ConneELL. As I understand Mr. Pew—you may not have heard his 
testimony and I may have misunderstood it—I understood him to take the view 
insofar as his company and the other large integrated companies were concerned, 
a pipeline was in the nature of a plant facility. He compared it with the assem- 
bly line in an automobile factory, as you may remember. 

Mr. Dow. I remember that. 

Mr. O’ConNELL. You differ somewhat with his view ? 

Mr. Dow. If he meant that a pipeline is a plant facility to a large company 
and not toa small company, I certainly do differ with him. 

Mr. O’ConNELL. I take it you think that it represents a plant facility to both 
the large and small company. 

Mr. Dow. Of course, because it renders a service which to the company is 
greater than that of transportation. It is its assurance, so far as it can have it, 
of an oil supply. 

Mr. O’CoNNELL. In your opinion, is there anything inconsistent with the view 
that it is a plant facility and the view that it is a common carrier? 

Mr. Dow. I think that the word “inconsistent” bothers me. I see no reason 
why if the rates are reasonable that the same carrier should not perform the 
service for an outside plant as for a company plant. 

Mr. O'CONNELL. Let me put it this way. Do you think it proper that as a 
matter of legislative policy, the pipelines should be operated as common carriers? 

Mr. Dow. Operated as common carriers? 

Mr. O'CONNELL. Should be required by law to operate as common carriers 
under the jurisdiction of the Interstate Commerce Commission. Do you think 
that is a proper concept of the way they should be operated ? 

Mr. Dow. I think that the act making them common carriers, all things con- 
sidered, was a sound thing todo. There are a number of reasons for that. Now, 
if you mean that they are not being operated as common carriers now, that is 
another question. 

Mr. O'CONNELL. I was discussing purely the theory. 

Mr. Dow. After all, it is a closed issue. Congress has done it, the Supreme 
Court has approved it, and it is unthinkable to my mind that that should be 
repealed. 

Mr. O'CONNELL. Well, possibly. It hadn’t occurred to me that there was any- 
thing inevitable about the continuance of legislation if it happened to be mis- 
taken in purpose. The fact that the Congress has made pipelines common car- 
riers doesn’t seem to me to necessarily prove that that was the way they should 
have been, and should be operated. 

Mr. Dow. I don’t think it proves it, but I think it is a closed one. I can’t 
conceive of that step being retracted. 

Mr. O'CONNELL. In your opinion, they should be continued ? 

Mr. Dow. I certainly think so. 

Mr. O’CoNNELL. And you don’t see anything inconsistent between the view 
that they are common carriers and that they are plant facilities? Frankly, it 
seemed to me there was a little inconsistency. 

Mr. Dow. There is an inconsistency, yes; I understand what you mean. You 
might put it this way: A pipeline is not a natural-born common carrier in the 
sense that we generally consider the term. It is a carrier in a single industry, 
it carries one commodity in one direction, it doesn’t necessarily build up a coun- 
try as a carrier does; it doesn’t have a variety of shippers, and so on. You earry 
over from what we think of as a common carrier into this field and the pipeline 
doesn’t meet the tests that we ordinarily think of. But we have applied it and 
I think it is sound. 

Mr. O'CONNELL. If it doesn’t meet the ordinary tests of what a common carrier 
is, it is a little difficult for me to see how the public interest is necessarily served 
by having it operated or having it regulated as a common carrier. 

Mr. Dow. I mean this, that it doesn’t carry passengers and it doesnt’ carry 
more than one type of freight, and it is in many respects so different from the 
average common carrier: I don’t mean to say it doesn’t meet its tests: it doesn’t 
meet the tests we generally apply to a lot of common carriers. That is, of course, 
obvious. 

Mr. O’CoNNELL. But at least the Congress thought that the public interest was 
sufficiently concerned so that it should be put in the same category as regulated 
by public authority. 

Mr. Dow. That is right, and I have read very carefully the debates in Con- 
gress that took place when an amendment was proposed to apply the commodities 
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clause to pipelines, and there was very clear recognition of the fact that a pipe- 
line, the right to build and operate a pipeline, was a means of competition, and 
that if that means were denied, those that had the pipelines at that time would 
have a control which they wouldn't have if a person were autorized to build 
and operate his own pipelines. 

It is quite clearly stated in the debates and it seems to me it was obviously 
sound. 

Mr. Snyper. Mr. Dow, I have prepared a few questions on your statement, 
following the statement in order. 

Mr. Dow. Which edition do you have? 

Mr. Snyper. I have the mimeographed edition of the committee. 

Page 6, paragraph 5, and appendix A show freight revenues of railroads for 
movement of petroleum products have been higher than for movements of all 
other commodities. From that do you think that such figures give some weight 
to the suggestion of Mr. Shatford that the railroads could afford to reduce their 
rail rates on long hauls of gasoline to help equalize the claim of disadvantage 
which the independent refiner experiences from his competitors using gasoline 
pipelines? 

Mr. Dow. I think it is very clear that the gasoline rates have yielded very 
generous earnings to the railroads. I think that came about for this reason: 
When oil was first transported, it was transported in barrels in box cars and 

vas rated fifth class. Then came along the tank car, which doubled the load 
from 28,000 to well over sixty in some instances, depending upon the size of the 
car. 

The railroads continued to apply fifth-class rates. They did not give the 
shippers the benefit of the heavier loading, and I have always felt that there 
was pretty generous margin in the petroleum rate structure. I said in answer 
to the other question, I think the railroads were wrong 

Mr. Snyper (interposing). I recall that. 

Mr. Dow (continuing). before the gasoline pipeline was built and I think 
they were wrong since. What I intended to point out with reference to Mr. 
Pew’s pipeline was this: He probably didn’t realize, perhaps he did, that he was 
asking not only for a cut in Syracuse but for a cut in every rate in trnnkline 
territory, and that is a serious thing. I know just enough about this not to 
impugn motives and all that sort of thing. They exercise their judgment. 

Mr. Snyper. On page 7, first paragraph,” you discuss the private ownership of 
tank cars and the I. C. C. regulations regarding the operation of them. 

Mr. Dow. Yes, sir. 

Mr. Snyper. Do these regulations obligate the railroad, the car owner, or the 
shipper, to bear the substantial expense of detailed safety regulations? Who 
bears that expense? 

Mr. Dow. The classification states that the railroads do not hold themselves 
out to furnish tank cars. We fought that up, our Pennsylvania group did, to 
the Supreme Court of the United States, and got licked, and the oil industry fur- 
nishes its own cars and its own terminals now. The railroads pay the shippers 
a cent and a half a mile, loaded and empty. Every once in a while we get into a 
battle with the railroads. It is my job to fight it out for the tank-car owners 
and it is the railroads’ job to fight it out for themselves, and I represent the 
little fellow as well as the big fellow. <A cent and a half doesn’t compensate the 
tank-car owner for the cost of furnishing a tank car. The Commission has found 
that it is about 60 percent of the cost of tank-car ownership. 

Mr. Snyper. This cent and a half is supposed to put the tank car on the same 
basis as the freight car, which the railroad owns and operates itself. That is 
the idea ? 

Mr. Dow. I will put it this way. I don’t differ from you very much. It is sup- 
posed to compensate a shipper for performing what is a carrier’s duty, namely 
to furnish the ear. 

Mr. Snyper. Do you think these expenses, including the cent and a half, are 
sufficient to cause the railroads to get increased rates for gasoline and other 
petroleum products? Is there enough to bring about the increase? 

Mr. Dow. The expenses—what expenses ? 

Mr. Snyper. Safety expenses and other detailed regulations which the Inter- 
state Commerce Commission insists on. 

Mr. Dow. When you get into a rate case with the railroads you are in a battle 
and you state the facts that are favorable. If you represent the shippers the rail- 
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roads present the other side. You point out your heavy loading and they point 
out the hazard that goes with an inflammable liquid, and all that. There are a 
lot of considerations that go into a rate case and it would take a long time to go 
into them all, 

Mr. Snyper. On page 8, paragraph 6, you speak of the 10 percent of trunk pipe- 
line mileage owned and operated by the eight companies which were formerly 
part of the so-called Standard Oil Trust. Can you tell us whether there are any 
distinctive differences in operation between this 10 percent of the mileage owned 
and operated by the eight companies and the 90 percent of the mileage which is 
considered by you as being plant facilities of the integrated oil companies? 

Mr. Dow. Differences in the operation? 

Mr. Snyper. Yes. 

Mr. Dow. Well, one of the obvious differences is the fact that the pipeline 
which is owned by an oil company is extended to new fields because the oil 
company wants access to crude. 

Mr. Snyper. Let me ask you a few questions along that line. Probably I can 
clear that up. Do these eight companies’ pipelines have terminals at more than 
one refinery ? 

Mr. Dow. Well, they are, generally speaking, where they were in 1911, in the 
East, serving the refineries there. 

Mr. Snyper. Are they integrated companies or small independents? 

Mr. Dow. Do you mean, are the refineries? 

Mr. Snyper. Yes. 

Mr. Dow. Both. 

Mr. Snyper. You are speaking of the small independents in the western 
Pennsylvania area? 

Mr. Dow. And in Ohio and in that general area where those old lines are 


located. 
Mr. Snyper. Are the eight companies affiliated with crude-oil purchasing 
companies ? 


Mr. Dow. Not that I know of. I should be quite certain that they are not. 

Mr. Snyper. Do you know what proportion of the crude-oil pipeline runs of 
the eight companies goes to the large integrated companies as distinct from the 
small independents? 

Mr. Dow. Do you mean in the entire territory that they serve? 

Mr. Snyper. Yes; as an overall picture. 

Mr. Dow. No; I don’t know that. 

Mr. Snyper. Do you know, just as a matter of information, if the Interstate 
Commerce Commission has any statistics on that subject? Do they get indi- 
vidual deliveries by pipelines? 

Mr. Dow. I doubt it; but if they do I will be glad to get it and put it in the 
record or furnish it to you. I wouldn’t hink that they kept separate and reported 
to the Interstate Commerce Commission the deliveries for refinery A and refinery 
B, and so on. 

Mr. Snyper. I thought it might be a point of information we might want to 
look into later. 

Mr. Dow. I will look into it myself and furnish it to you if it is available and 
save you the trouble.” 

Mr. Snyper. Thank you. On page 8, in regard to tankers, you state that none 
of the 364 ships operate as common carriers. Has there ever been any serious 
effort on the part of anyone to make them common carriers? 

Mr. Dow. Well, ships in general are not common-carrier vehicles. I mean, 
usually they operate to carry the owner’s goods or they are chartered for voyages, 
and so on. 

Mr. SNypER. Have any attempts been made to include oil tankers in the ship- 
ping conferences as provided by section 15 of the Shipping Act in 1916 on the 
approval of the Shipping Board and recently the United States Maritime 
Commission ? 

Mr. Dow. I can’t answer that. I don’t know, but I will get the information 
for you. 

Mr. Snyper. I thought probably you knew it. 

Mr. Dow. I don’t know it. 

Mr. Snyper. I have a thought there I was going to ask you, whether they had 
neglected to go into the conferences because one of the provisions of the Ship- 


183Mr. Dow subsequently informed the committee that the Interstate Commerce Com- 
mission does not receive information as to individual deliveries by pipe lines although 
statistics for total deliveries are on file with the Commission. 
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ping Act is that they can declare themselves as common carriers. Have you 
studied that at all? 

Mr. Dow. I should say that common carriage in connection with a tanker is a 
more or less impossible situation. You carry your own oil or you charter a boat 
to carry it. I can’t conceive of a tanker stopping here and there and taking on in 
bulk small quantities of oil. It isn’t adapted to that. If it were packaged goods 
that would be another thing. 

Mr. Snyper. You don’t think it could operate like a gasoline pipeline, for 
instance? 

Mr. Dow. I doubt it. 

Mr. Snyper. I just wanted your opinion. 

At page 13 in your summary of facts, is it fair for me to conclude from your 
paper that gasoline pipelines, irrespective of who owns or operates them, are 
merely a link in the transportation from the refinery to the ultimate market? 

Mr. Dow. Well, they are a means of reducing transportation costs from a 
refinery to a market. 

Mr. Snyper. Doesn’t some of that same gasoline arriving at the pipeline 
terminal in all probability move on further in tank cars and tank trucks? 

Mr. Dow. Unquestionably. 

Mr. Snyper. To the ultimate point of distribution? 

Mr. Dow. Unquestionably, and the rates are filed to provide for that exact 
movement. Of course, there isn’t very much business immediately around a 
terminal, It has to move by truck or tank ear beyond. 

Mr. Snyper. At page 14, in the middle of the page, you speak of gasoline pipe- 
line continuing transportation of oil from the well to the consumer. Am T 
correct in assuming that you subscribe to the theory that the greater part of 
petroleum and its products are in one continuous stream in interstate commerce 
to the ultimate consumer? 

Mr. Dow. No: I don’t want to get involved in that theory of law which has 
jurisdiction over the so-called stream of commerce. I didn’t have that in mind. 
As a matter of fact, the petroleum movement is a continuous movement through a 
pipeline. 

Mr. Snyper. Well, I wanted to get your opinion because I didn’t want somebody 
to misquote you. 

Mr. Dow. Yes; I don’t want you to misunderstand me and quote me later on 
it, either. 

Mr. Snyper. In discussing the advantages on page 13 of a lower cost of pipe- 
line transportation, to what extent are these lower costs available to so-called 
independent refiners? 

Mr. Dow. I haven't had an opportunity, sir, to make a survey for the country 
as a whole, but I have here and hand you and to the committee, inasmuch as 
you have asked for it, a statement of the names and locations of independent 
refineries in Wichita Falls, Tex., area, and it also shows the names of their 
pipeline connections. It is summarized on page 2 at the bottom of the page by 
the statement that there are 31 independent refineries there, 19 of those inde- 
pendent refineries own and operate their own pipeline facilities, 9 independent 
refineries are connected with pipelines of major companies. I have a similar 
survey as to the Corpus Christi area. That shows that there are 18 independent 
refineries in that area, 8 independent refineries have their own pipeline facili- 
ties, 7 independent refineries are connected with pipelines of major oil com- 
panies. What that means is that these small refineries, Wichita Falls and 
Corpus Christi, some of them provide their own transportation exclusively, get 
their crude through their own lines entirely, and others from the major com- 
panies’ pipelines, and some from both. You will find if you look through that 
carefully that some of the refineries are connected both with their own pipe- 
lines and with major company pipelines. 

I should like to offer for the record two tables, entitled, respectively, “Inde- 
pendent Refineries in Wichita Falls, Texas Area,” and “Independent Refineries 
in Corpus Christi, Texas Area.” 

The CHAIRMAN. They may be admitted. 

(The tables referred to were marked “Exhibit No. 1192” and are inclu led 
in the appendix on p. 8616.) 

Mr. Snyper. Take it in the Wichita Falls area. Nineteen independent refin- 
eries operate their own pipelines and facilities. Aren’t they mostly small 
gathering lines? 

Mr. Dow. Well, the chances are—I am not familiar enough with that area 
to give you the mileage, but the chances are—that those refineries are located 
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right there in the producing field, and that the lines are relatively short. What 
relatively means I don’t know. 

Mr. Snyper. At page 14 of your statement—I am quoting from it—you say, 
“An oil refinery without an assured source of crude oil for both present and 
future requirements is in a hazardous position.” Are many refineries in that 
position, and in what class are they? 

Mr. Dow. Well, what I had in mind was this when I made that statement, 
that I think there is in the mind of every executive of a small company, or a 
large company, the question of where he is going to get his crude oil 5, 10, 15 
years from then. Right now my impression is that under existing conditions 
the worry is not a serious one. But if, for example, I were operating a refinery 
in Pennsylvania, I would have in mind the question of my crude oil supply 5 
years or 10 years from now, and if I felt that direct contacts with producers 
by pipeline were important to secure it, I certainly would want a pipeline 
to do it. 

Mr. Snyper. On page 15, at the middle of the page, you state that that “Pipe- 
lines lack a variety of shippers and receivers, and are unlike most common 
carriers.” Now, have the pipeline operators in the past encouraged a widening 
of the clientele for their business? 

Mr. Dow. What I meant by this, “a variety of shippers and receivers,” I was 
thinking of a railroad which has shippers of hundreds of types of commodities, 
which a pipeline can’t have. 

The second part of your question, have they encouraged business, I think is a 
pertinent question. It might well be true that in years in the past they haven't. 
Under today’s conditions I would say that a refiner wouldn’t have any difficulty 
in getting pipeline service from an affiliated pipeline. Certainly he is entitled 
to it as a matter of law, and if it is refused it is a violation of law. All he has to 
do is to send it to your department, because the refusal to perform a service 
contemplated by your tariffs is in violation of the law. 

He has three remedies. He goes to you; you prosecute. He has a suit for 
damages, and he can go to the Commission and have a discrimination declared. 

Mr. Snyper. Well, are the pipelines functioning so they can give him this 
service without considerable change in their operations, for instance building 
of terminals? 

Mr. Dow. I think, Mr. Snyder, that that question of terminal is one of those 
questions which probably has led to more misunderstanding and more uninten- 
tional misrepresentation to congressional committees than any other. Let me 
tell you what the situation is. 

Suppose that package of papers over there is a lease somewhere in Texas 
producing 200 barrels a day. Now, normally that lease will have storage for 
2 or 3 days’ production, 3 days’ production we will say, and normally the crude 
oil would be run in the line say every other day. Now there is nothing in the 
wide world which would prevent me from taking to the Texas Empire Pipeline 
Co. a tender of 10,000 barrels for an interstate shipment north. That is their 
tender. That is the amount of their minimum tender. 

I take the tender to them of 10,000 barrels. I buy those 200 barrels a day 
and run it into the Texas Co.’s pipeline, and when the quantity run, even though 
only 200 barrels a day and taking the full 50 days gets to 10,000 barrels, they 
move the oil. In other words, I can run my oil into their line, a small quantity 
at a time, and pay no storage charge whatever for it, and then when my quantity 
is made up, they will deliver it. 

In the Fast the tariffs provide for 59 days of that kind of performance before 
storage charges begin. 

Now suppose I were to go to a railroad and say to the warehouseman, “Here 
are four crates of furniture. You hold these and I will bring four tomorrow 
and then you hold those. The next day I will bring four, and when that gets to 
be a carload, I want you to ship it at the carload rate.” 

He would say, “Now, mister, you take those right back to your plant and you 
provide your own storage, and when you get a carload let me know, and we will 
put a car out on the team track, or if you provide it yourself with a private 
siding, we will switch a car over.” 

Studying the terminals situation from the standpoint of the point of origin 
the railroads do not render a service that is comparable in any respect to the 
pipeline service. 

Now at destination the situation is different. Do you want me to go into it 
or not? 
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Mr. Snyper. I would like to ask you a question right there. Is this service 
given to the producer at the producer’s end without any contract between the 
owners of the integrated company owning the pipeline and the well owner? 
Is that service of free storage at the producing end available to any shipper? 

Mr. Dow. It is available to me. There is nothing in the wide world which 
will prevent me from going down and buying those 200 barrels a day. The 
Texas Empire Pipeline will run them into the line. I tender them the 10,000 
barrels, and when the 10,000 are made up they will move them, no storage 
charge whatever. 

Mr. SnyvER. How about the other end now, that you wanted to mention? 

Mr. Dow. At the other end ofthe line the tariffs generally provide for immedi- 
ate removal by the consignee into his own tanks. That is in conformity uni- 
formly with the railroad practice, and has been upheld as a rendering of all 
that is embraced in the transportation service. I can cite you cases if you 
want them, but I want to say this, that under section 1 of the act to regulate 
commerce storage is made a part of transportation. That has been held to mean 
storage that is incident to transportation itself. It does not mean the storage 
that a warehouseman renders, it doesn’t mean storage for the purpose of specu- 
lation for an increase in price, and therefore the universal rule is that at 
destination you must take delivery when the oil is tendered for delivery. 

Mr. Snyper. Normally that storage is the tank form of storage for the refiner 
at his refinery? 

Mr. Dow. That is correct. 

Mr. Snyper. I would like to explore this position of the independent refiner 
to avail himself of gasoline pipe-line facilities. Am I correct in stating that 
the minimum tender for gasoline pipe-line movement is 50,000 barrels? 

Mr. Dow. I am not sure, I will take your word for it, if you have examined the 
tariffs. I have a study of minimum tenders, but I think they are crude oil 
tenders. I looked it up since you became interested in it and I know the 
crude-oil tender situation. I am not sure about that. 

Mr. Snyper. Take Great Lakes or Phillips, either one. 

Mr. Dow. I will assume it for the purpose of your question. I don’t know 
whether it is fifty thousand or twenty-five or what. 

Mr. Snyper. How many days’ operation would it require the average inde- 
pendent refiner to accumulate that amount of gasoline? 

Mr. Dow. It would depend on what the output of his plant is. The only answer 
to this minimum tender business is that it is a matter in which the minimum 
tender must be reasonable under the law, and you have recourse to the Commis- 
sion if it isn’t. 

Mr. Snyper. I am not going to explore whether it is reasonable or not. I 
want to see what the facts are. 

Generally independent refiners sell in tank-car lots, two tank cars to Jones 
and one tank car to Smith and three tank cars to someone else in a large 
marketing area. Now these men are located miles apart. Let’s assume he has 
the 50,000 barrels at his refinery to ship in a slug to the gasoline pipe line. 
What facilities would he be compelled to build and operate and use at the other 
end of the pipe line before he could divide it down into small enough quantities 
to supply his customers, because I assume very few refiners have a customer 
taking 50,000 barrels at one sale. 

Mr. Dow. Well, if you follow the recognized law of the land in connection with 
transportation, your consignee would take delivery at the end of the line into 
his tanks. He would have to furnish a tank which would take the quantity that 
he offered. That would be following the law of the land, and the same thing 
is true in connection with a railroad shipment. You can’t ship a tank car to a 
consignee who hasn’t a private siding. 

Mr. Snyper. Yes; but that is only 200 barrels against 50,000. 

Mr. Dow. I appreciate that. I appreciate that the quantities make quite a 
ane The only thing I can say is, they must be reasonable as a matter 
of law. 

Mr. Berquist. There is probably not an individual jobber in the country that 
can take a 50,000-barrel lot at one time, is there? 

Mr. Dow. I don’t know. I can’t answer that. 

Mr. Berquist. There are not many, in any event. 

Mr. Dow. I wouldn’t have any hesitation in saying that if that 50,000 barrels 
is unreasonable there is a fairly simple way of reducing it. 

Mr. Berquist. Putting it another way, you spoke a while ago of the Great 
Lakes pipeline having lost 6 percent less in July and 11 in August, and so on. 
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That would mean that they would have some additional capacity, would it not, 
in which they could carry some gasoline? 

Mr. Dow. That is my inference, and possibly quite a bit more. 

Mr. Berquist. Let me ask this, then: How do the rates on the Great Lakes 
pipeline, say, from group 3 to Chicago, compare with rail rates? 

Mr. Dow. Those rates were originally published and are still made. 

Mr. Berquist. Still the same rates? 

Mr. Dow. I don’t say they are the same; no. They originally were. They 
are made on the theory of equalizing the all-rail shipment, say, from Tulsa to 
ultimate destination. In other words, if gasoline moves by pipeline to St. Louis, 
and then moves by rail from St. Louis to destination in Illinois, then a propor- 
tional rate must be published in the tariff which, added to the rate from St. Louis 
to that destination in Illinois, will equal the all-rail rate from group 3 to the 
same destination. That is the theory under which they have been published. 

Mr. Berquist. Then there would be, on that basis, no incentive for him to ship 
by pipeline at all. He would put his gasoline on tank cars and ship it that way 
to destination. He wvuuld have nothing to gain by shipping by pipeline if it were 
available to him. 

Mr. Dow. If he were willing to accépt that as a reasonable rate. 

Mr. Berquist. It would be the same thing. Doesn’t it amount to the same 
thing, if you ship by gasoline pipeline as by all-rail tank car? Wouldn’t it come 
out the same? 

Mr. Dow. It would come out the same. I was trying to answer your question 
in this way. His costs would be the same provided he were willing to accept 
that as a reasonable rate and I not contest its reasonableness. 

Mr. Berquist. Well, let’s take the rates as they are. 

Mr. Dow. They are equal; yes. That is the theory under which they have 
been made. 

Mr. Berquist. So even though the line were available to him there would be 
slack that appears to be offered by the decline in the volume carried by the 
reat Lakes pipeline. 

Mr. Dow. He would have an equal transportation cost whichever way he 
shipped, if I understand the facts correctly. 

Mr. Berguist. So even though the line were available to him there would be 
no advantage to ship that way. 

Mr. Dow. If he were willing to accept the pipeline rate as a reasonable rate; 
if he isn’t he has his recourse to have it changed. 

Mr. Berquist. Do you imply by that that the rate might not be reasonable? 

Mr. Dow. I don’t imply anything. I say that if he is a shipper over a pipeline 
that files a tariff with the Interstate Commerce Commission, he has the same 
right to go in and contest the reasonableness of that rate that all of us have in 
connecion with the railroad shippers. 

Mr. SNypER. Have there been any protest to the Interstate Commerce Com- 
mission in regard to the amount of minimum tenders of gasoline which have 
determined what the test of reasonableness is? 

Mr. Dow. The Commission has rendered a decision in the Brundred case. I 
have forgotten what the minimum tender was. That was a crude-oil case, not 
a gasoline ease, involving shipments in the Mid-Continental field to three des- 
tinations in western Pennsylvania. The complainants alleged that the existing 
minimum tender was unreasonable. My impression is that it may have been— 
well, I won't guess, but the Commission reduced it to 10,000 barrels. 

Mr. Snyper. Well, from the standpoint of the shipper who would avail him- 
self of the gasoline pipeline, doesn’t it appear offhand that the 50,000-barrel 
minimum is unreasonable as far as he is concerned? 

Mr. Dow. You say doesn’t it appear that it is unreasonable. How can I 
express an opinion on that? The minimum tender has a purpose. It is a trans- 
portation purpose. In it are involved qualities and operating conditions. Each 
one of those has to be taken up and analyzed. I can’t pass on it. 

Mr. Snyper. The gasoline pipelines put slugs in to divide the different qual- 
ities of gasoline, the different shippers’ gasoline. Between the slugs is it neces- 
sary to have 50,000 barrels? 

Mr. Dow. I don’t know. 

Mr. Snyper. You don’t know anything about their operation, then? 

Mr. Dow. I can’t pass on it because it would probably take considerable time 
to inquire into the conditions surrounding the physical transportation of the oil 
and determine whether it is reasonable. I couldn’t pass on it, I don’t know. I 
know this: I know that on the Eureka line in West Virginia there is no mini- 
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mum tender. Why should there be? There is one quality of oil and the quan- 
tity is so small as to involve no transportation difficulties. The only difficulty 
is to get enough to transport. There is no minimum. 

Mr. Snyper. You are talking about crude oil? 

Mr. Dow. Yes. 

Mr. Snyper. I was talking about gasoline pipelines. 

Mr. Dow. I understand. I am just pointing out the fact that these conditions 
differ very widely. 

Mr. Snyper. You discuss, and have mentioned here several times, the hazards 
of building pipelines and have noted the development of the Illinois field to the 
disadvantage of certain existing pipeline companies transporting from Mid- 
Continent to the Great Lakes region. Haven’t any situations in the past ever 
approximated this situation developed by the discovery of the Illinois field? 

Mr. Dow. You mean is that unique? 

Mr. Snyper. Is that unique? 

Mr. Dow. I should Say not. I should say that there is an area in north Texas 
that everybody built into expecting the production to be large, and it disap- 
pointed everyone, and a considerable amount of that pipe has been moved. 

Mr. Snyper. Then, on the other hand, how is it there have been no bank 
receiverships or reorganizations or abandonments? I believe the evidence shows 
there is only one pipeline abandoned in their history. I believe Mr. Pew men- 
tioned that. Wouldn’t it be the normal thing, if these shippers leave the field, 
that somebody would go into receivership? 

Mr. Dow. The reason is this: The important thing in connection with a pipeline 
is volume; volume, the assurance of traffic. Now, what the ownership of a pipe- 
line means to the pipeline is that it knows it is going to have business, and that 
is the thing that keeps the pipeline out of receivership—it is plenty of business. 

Mr. SNYDER. Well, have all the pipelines built received this continuing business 
and been assured of this continuing business over the years? 

Mr. Dow. No; I would say not. Of course, a pipeline company may have 
lines here and lines there and lines there, and they may take up some pipe and 
move it somewhere else, as fields play out, without involving receiverships. 

Mr. Synper. Then, are you probably attaching too much importance upon this 
Illinois field effect? Probably those pipelines will shift somewhere else, like they 
have done in the past, and go right on without receivership. 

Mr. Dow. I don’t know what will happen. I don’t know what will furnish 
those pipelines traffic. If, for example, that Illinois field spreads and grows 
and the 20 independent refineries that are now there become 50, it will change 
the whole picture. I don’t know what will happen. I can’t guess. That is one 
thing about the oil industry that you can’t do successfully. 

Mr. Berquist. You cited the case of the Great Lakes Pipeline earlier in your 
testimony, indicating the high degree of risk involved in pipeline transportation. 

Mr. Dow. Which pipeline? 

Mr. Berquist. The Great Lakes. You mentioned the loss of their traffic during 
July, August; I think you said it would be 26 percent less in November than last 
November. 

Mr. Dow. I wasn’t citing that as great risk at all. I was citing that to show 
that these things change when we don’t expect them to change, and it doesn’t 
mean, because a company has a gasoline pipeline which seems to be all right 
today, that it is going to be fortunately situated tomorrow. Mr. Pew doubts the 
wisdom of his gasoline pipeline all the way from Marcus Hook way on up into 
Ohio, and the reason he doubts the wisdom of it is because of this large crude 
supply nearby. He has a Toledo refinery. He wonders why he should ship 
crude from the middle of Texas down to the Gulf, transport it around to Marcus 
Hook, and put the gasoline out into Ohio when he has a Toledo refinery that is 
not far from the new fields. That is his point. 

Mr. Berquist. In that connection, just to make the record clear on that risk 
element, let’s look at the Great Lakes pipeline. In 1937 its net income was 
$5,088,000, and its investment in carrier property $23,759,000. In 1938 its net 
income was $4,552,000, and its net income in 1935 was $4,459,000, and in 19— 
there was another one here; well, for 5 years it has been averaging about 20 
percent of its total investment, so it has about paid out in income and also in 
dividends the total investment of the pipeline. It has substantially paid out 
in its short life already, has it not? 

Mr. Dow. Well, if the figures show it, it has. I hadn’t figured it from that 
standpoint. I didn’t know whether this was a question or a statement. Wither 
one is all right with me. 
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Mr. Bergquist. They are I. C. C. figures and I got from that the indication that 
the risk involved the pipeline and I wanted to raise whether you thought that 
was an undue risk in terms of what earnings it had paid for the proceeding years. 

Mr. Dow. Did you take a look at the Ajax line, with 60 percent less traffic 
this year than last and 71 percent less income? I don’t think either of us can 
prove things much from individual cases. I think the pipeline business is not 
as good a business as you think it is unless you have got an assurance of traffic, and 
then it is a swell business. 

Mr. Berquist. I will reserve my question on the overall picture until a little 
later. 

Mr. Snyper. On page 16 of your statement, you state that pipelines do not 
control the production of a field or requirements of refineries which it serves. 
I believe I have heard and read considerable of the term “pipeline proration.” 
Do you have anything to say on that subject? 

Mr. Dow. Subject to correction if I am wrong, the term “pipeline proration” 
is a misnomer. The pipeline isn’t doing the prorating. What happens is, as I 
understand it, that the buyer of the oil, unable to take the entire output because 
he doesn’t need it, can’t use it, buys so much here and so much there from the 
individual refineries, and that is furnished to the line. Now the expression “pipe- 
line proration’” has ascribed apparently to the pipeline company a responsibility 
which is a responsibility of the buying company. 

There is one situation where a pipeline would prorate, and that is where a 
field produced more than the pipeline company could actually handle. Under 
those circumstances it would have to divide its capacity fairly among those 
from which it purchased. 

Mr. Snyper. Is there not a distinction between ratably taken oil offered to 
them and the so-called pipeline proration? As a matter of fact, those lines which 
prorate it, prorate it because of the fact that their owners didn’t want to buy any 
more crude, but if they had been operating as common carriers the only time 
they would have taken it ratably or prorated it would have been when they were 
_— up and couldn’t accommodate any more as distinct from having a demand 

r it. 

Mr. Dow. That is a little complicated question, but it comes down to this. 
The producer on the lease, if he has a market, can tender his oil, but if the 
market is the buying company which can’t take any more, then that is all the 
market he has. 

Mr. Snyper. In other words, the common carrier operation is gaged by the 
pipeline company by its owner’s demand for crude oil. 

Mr. Dow. The carrier’s traffic is gaged by the amount of shipments offered by 
its shippers everywhere, on railroads or anywhere else. 

Mr. Snyper. Suppose that same producer who might have been refused 
some percentage of what he offered, went out and found a refiner at some other 
point and offered that difference to the same pipeline company. Would it have 
been hauled for him? 

Mr. Dow. As a matter of transportation there is no question about it in the 
world. If it weren’t it would be a clear violation of the law. 

Mr. SNYDER. On pages 24, 25, and 26, you have included a number of tables 
which you have mentioned at length in your discussions. Have you taken into 
account at all in those tables the relative quantities of the various commodities 
available for transportation by railroads? 

Mr. Dow. Not in that table, sir, but if you look at the table which follows it 
you find tons originated of various commodities and if you look at the Com- 
mission’s study that I referred to it deals with potential railroad traffic based on 
the theory that the railroads might have gotten in 1937 the same proportion of 
total production of each group of commodities that they got in 1928. It is there. 
All that I could find is there. 

Mr. Snyper. The last table you are referring to is the one on page 30. 

Mr. Dow. That is right. 

Mr. Snyper. Now in comparison, how much more should the petroleum ship- 
ments be? 

Mr. Dow. I give the figures. They are there at the top of page 31. On the 
assumption of the same relative proportion of traffic to production as prevailed 
in 1928, the Commission’s estimate of the net loss in refined petroleum products 
is 19,808,000 tons. In the figures for the products of mines there is a seperate 
estimate for net loss in crude oil which is 6,018,000 tons, and there is :'n esti- 
mated gain of 1,344,000 tons in asphalt. 
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Mr. Snyper. A considerable part of that prospective increase which the rail- 
roads didn’t get is reflected by the quantities shipped by pipelines in the table 
at the top of page 28 of your statement. 

Mr. Dow. Some of it is there, undoubtedly. 

Mr. Snyper. Where do you think the rest of it might be, trucks, tankers? 

Mr. Dow. Well, I think that the rail traffic has been invaded by all the other 
means of transportation, in what proportion I am not sure. I agree with you 
in your thesis, if I understand it, that this loss of rail tonnage of petroleum 
products is serious and that it is exemplified in the Midcontinent field. 

Mr. Snyper. On pages 33 and 34, you conclude that much of the $800,000,000 
saving to the public in petroleum products in 1987 over 1928 was attributable 
to the passing on of savings effected in the transportation branch of the indus- 
try. Have you considered any of the other factors effecting savings? For 
instance, the reduction of retail marketing costs following adoption of the Iowa 
plan. I will take one at a time. 

Mr. Dow. Well, the build-up of that is just this. We know the figure of total 
savings to the American public by reduction of prices between those 2 years, 
66 cents a barrel, $800,000,000. That is to say, had the public bought the quan- 
tity of oil that they bought in the later year at the price which prevailed in the 
earlier year, they would have had to pay $800,000,000 more. Your problem is 
how to allocate that saving to the American public to the various factors that 
are responsible for it. I say that nobody can do it with strict accuracy. I have 
given you the best analysis without a final figure, the best analysis that I can 
make, and I have taken the producing department and refining and marketing 
and reached the conclusion that a very substantial proportion of it is due to the 
passing on to the public of the savings in transportation costs, and I quoted 
from Mr. Shatford. He said the facts show it, and nobody doubts it. 

Mr. Snyper. Some of the other factors might include, might they not, for 
instance, the one I did mention, retail-marketing costs being reduced, sec- 
ondly 

Mr. Dow (interposing). I say that is accountable for some; I so say in my 
paper. 

Mr. Snyper. The advancement of refining technology producing much more 
gasoline per barrel of crude than previously. 

Mr. Dow. I credit the refinery department with 25 cents a barrel, as I 
remember. 

Mr. Snyper. Lower interest rates on borrowed money is another factor in ’28 
over 37? 

Mr. Dow. It might be a factor. 

Mr. Snyper. And the increased volume of the complete through-put due to the 
use of products which were formerly not in great public demand—fuel oils and 
those other products. 

Mr. Dow. When weren’t they in public demand ? 

Mr. SNyYpDER. Well, I think the figures show they increased from ’28 through 
to ’37 at considerable rates. 

Mr. Dow. There is an economy, yes, in larger through-put. How much I 
don’t know. 

Mr. Snyper. And in refining costs they absorb more of the refining cost than 
they did in the previous year. 

Mr. Dow. I have tried to make a fair estimate of that part of the 800,000,000 
which I think the oil industry should be generously credited for having saved 
the public, with that part which is attributable to transportation. I admit that 
nobody can do it within a small figure. 

P Mr. Snyper. I thought probably you were too generous to the transportation 
ranch. 

Mr. Dow. You know I was discussing transportation. Perhaps I am a little 
prejudiced. 

Mr. Snyper. I have no further questions. 

Mr. Berquist. Mr. Chairman, as you know, the question has been raised a 
number of times about the earnings of pipeline companies and it has been stated 
that these high earnings, or abnormally high earnings, have been used for com- 
petitive purposes in other branches of the industry, mainly market. You have 
asked that question several times, and we have heard a great many witnesses 
say something about it. 

There were introduced some figures and a table and chart taken from the 
Interstate Commerce Commission records on investment income of pipeline com- 
panies which I believe Mr. Dow does not agree with, and I would like to be 
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enlightened on the thing and have the committee enlightened. I have a copy 
of the chart. 

The CHAIRMAN. Can you submit it to Mr. Dow? 

Mr. Berquist. I would like to show it to Mr. Dow. It shows it on the pages 
on which the rates of return are published by the Interstate Commerce Com- 
mission, and maybe we can get whether the rates of return are proper or not. 
Maybe we are all wrong; maybe we are using the wrong sets of figures. It would 
be worth clarifying in any event, it seems to me, whether or not the average rate 
of return is 14 percent or whether it is 28 percent. It makes quite a bit of differ- 
ence in this general topic which we have been discussing. 

The CHAIRMAN. Mr. Dow will probably have some comment to make on the 
table. 

Mr. Dow. This is the point. He has figures on investment, original cost, depre- 
ciated cost. I have figures which I set up for you on the value of the properties 
that the Commission has filed. Those won’t be the same. The Commission found 
the values for enough of the lines to indicate to me about what relation to origi- 
nal cost and depreciated cost would be the ultimate value for ratemaking pur- 
poses. 

So I used those figures, because I thought they threw some additional light. 
But I am not questioning his figures on original cost or depreciated cost. I don’t 
want to argue with him again about this depreciated-cost business. I think he is 
all wrong about it. 

Mr. Bergquist. Supposing I would like to argue a little bit about it. Isn’t it 
true that the depreciations that has been allowed have been deducted from each 
year’s income? Hasn’t that been charged to each year’s annual income? And 
hasn’t reserve been set aside for this depreciation account? Is there anything 
improper in showing that that is the rate of return upon net investment after de- 
preciation, if the income shown is the income after depreciation also? 

Mr. Dow. I will tell you what I will do with you. I will undertake to submit 
to you a statement which will show that on your theory, in which you take out 
deprecation and base your return on a depreciated investment, that is, you get 
toward the end of the life of the property with very little left. If you subtract 
your depreciation reserve, you would have a rate of return which would make 
the returns of the Great Lakes Pipeline Co. look sick, they would be so small. 
Can’t you see that? 

Mr. Berquist. I am not talking about rate making; I am talking about rate 
of return. 

Mr. Dow. I am talking about rate of return, too. Take your investment, 20 
years. You charge, of course, your expenses to operating expense. And then 
you charge, say, 5 percent depreciation, and you take that out. 

Mr. Berquist. That’s right. 

Mr. Dow. You can see that, coming right down, can’t you? 

Mr. Berquist. And that is a return of capital ; isn’t it? 

Mr. Dow. Return where? 

Mr. Berquist. It goes into your depreciation account ; doesn’t it? 

Mr. Dow. You don’t throw it into the lake. You put it back into the property ; 
don’t you? 

Mr. Bereuist. Now if you put it back into the property it doesn’t continue in 
the depreciation account ; does it? 

Mr. Dow. You charge these renewals to your depreciation reserve; don’t you? 

The CHAIRMAN May I interrupt the debate just a moment? The value of the 
pipeline for ratemaking purposes is quite distinct from the value of the pipeline 
for purposes of computing the actual income of a pipeline ; is it not? 

Mr. Dow. I think you have stated it with substantial accuracy. The value 
that the Commission finds may not be original cost, it may not be depreciated 
cost. They are required under the law to consider original cost, the cost of 
reproducing it now, and the cost of reproducing it now less the observed physical 
depreciation of the property. 

The CHAIRMAN. But as the time passes and depreciation is set up against the 
original cost, if the rates continue to be at a normal level the profits would 
gradually tend to increase, would they not, unless the value for ratemakirg 
purposes were to increase? So that actually you both agree upon this matter. 
It just emphasizes a fact which is recognized with respect to most utilities. that 
for the purposes of making rates the companies usually have a much higher 
value than they have for the purposes of taxation. That is the common experi- 
ence of most assessors, I think. And I suspect that there is no difference here. 
Isn’t that what you are both saying? 
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Mr. Bereuist. I will agree with you, Mr. Senator. 

Mr. Dow. Well, I haven’t any opinion to express on that. It may be so in 
the case of the pipelines, and it may not. I don’t know. 

The CHAIRMAN Are there any other questions? 

Mr. Dow, we are very grateful to you for an interesting afternoon. I think 
it was almost as good as the baseball game." 

Mr. Dow. I hope it comes out better than the ball game came out. 

The CHAIRMAN. The witnesses tomorrow will be Mr. Robert E. Wilson, of the 
Pan American Petroleum & Transport Co., Mr. Sidney A. Swensrud, Vice Presi- 
dent of the Standard Oil Co., of Ohio, and Mr. Eugene L. Orvis, of Jersey City, 
N. J. That is to say, we hope they will be called upon. 

(The witness, Mr. Dow, was excused. ) 

The CHAIRMAN. The committee will stand in recess until 10:15. 

(Whereupon, at 4:55 p. m., a recess was taken until 10:15 a. m., Thursday, 
October 5, 1939.) 
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INTRODUCTION 


Petroleum is unique in that it employs in large volume all of the important 
facilities of transportation—railroads, ships, pipelines, and trucks. 

Petroleum, except for such byproducts as greases, wax, and asphalt, is liquid 
in form and it therefore adapts itself to any agency capable of moving a liquid 
from one place to another. It can be loaded into a container and carried on 
wheels or in a water-borne vessel, or it can be pumped through pipes. What- 
ever the vehicle—tank car, ship, pipeline, or tank truck—the loading and 
unloading are done by pumping, a fact which greatly reduces transportation 
costs because the process is mechanical, rapid, and continuous until completion. 
It greatly reduces the idle time of the vehicle. The tank car or tank truck is 
loaded or unloaded in a few minutes, the tank ship in a few hours. They are 
then. ready for the next trip. Thus petroleum, whether as crude oil on its way 
to the manufacturing plant or as gasoline from the plant into the avenues of 
distribution, is virtually in continuous movement and has attained the economies 
of. that continuity. The pipeline movement is in fact continuous. 

It may be said also that modern petroleum transportation is unique in that 
it has not been furnished primarily by outside agenices whose business is trans- 
portation itself. Had the industry waited for professional transporters to solve 
its transportation problems, to invent, devise, create the improvements needed 
to meet rapidly changing demands of a rapidly growing industry, it is clear that 


“These hearings were held during the 1939 World Series baseball championship games. 
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the present efficiency would not have been attained. Anyone who studies oil 
industry transportation finds as the first outstanding fact that the industry, 
from the very beginning, has created and supplied a very large part of its own 
transportation. He finds also that the transportation so provided has been 
remarkably efficient, both in service and economy, and that it has contributed 
a substantial part toward the progressively lower prices at which petroleum 
products have been made available to the public. If anyone should question 
whether it is in the interest of the public and of the industry as a whole for the 
industry to continue to supply a substantial part of its own transportation, an 
understanding of the facts set out in the following chapters is essential in 
arriving at an intelligent answer. 


ORIGINS OF PETROLEUM TRANSPORTATION 


The effort of men to invent and put to use better and cheaper transportation 
methods has been a struggle from the earliest days of recorded history and has 
made possible much of civilization’s progress. But despite their beneficent 
results, new developments in transportation have usually met with resistance 
from the older facilities whose proprietors feared new competition, which, in 
some instances, threatened to take away a large share of their business, in 
others, to make the older facilities obsolete, 

The pioneer oil well was drilled by Col. Drake on Oil Creek near Titusville, 
Pennsylvania, in 1859. At that time there had been about three decades of 
railroad building but a railroad had not reached Titusville. The nearest rail- 
road stations to Titusville and the oil region were Corry, Union Mills and 
Garland about twenty to twenty-five miles to the north. The first commercial 
container for oil was the barrel and there were two ways of getting barrels of 
oil on their way to market. One was by flat boats floated down Oil Creek to 
the Allegany River at Oil City when the water was high enough, or when “pond 
freshets” were created by damming up the branch streams and letting the water 
go at a prearranged time. The other was by wagons drawn by horses, for 
which the average load was five or six barrels. A graphic story of these early 
efforts to transport oil to market is told in “The Birth of the Oil Industry” 
by Paul H. Giddens who has obtained much of his material from old newspaper 
files, records and letters. From his narrative many of the facts stated in this 
chapter are taken. 

He says that prior to 1862 about 6,000 teams were regularly engaged in 
hauling oil from the wells on Oil Creek to Corry, Union Mills and Garland. The 
Titusville Morning Herald for July 20, 1865, said that more than 2,000 teams by 
actual count passed over Franklin Street Bridge in Titusville in one day. It 
was not uncommon to see a solid line of teams a mile or more in length on the 
roads leading to the railroad shipping station. 

The charge for hauling depended upon the distance, the condition of the roads 
and the time of year. Early in 1862 there are records of teamsters receiving 
$2.50 to $3.00 per barrel for delivering oil to Meadville and about $2.50 to Corry, 
Union Mills and Garland. In some instances the charge fell below $1.00 a 
barrel, in others, $5.00 a barrel was paid. The producers suffered from these 
charges because flowing wells brought down the price of oil to low figures and 
it cost more to transport a barrel of oil from Oil Creek to Union Mills than 
from Union Mills to New York City, although the freight on a barrel of oil to 
New York City in January, 1862, was $2.40. (id. p. 108) 

The Oil Region Chronology published by the Derrick, for January 23, 1866, 
says: 

“Reno, Oil Creek, and Pithole Railroad Company now have eight miles 
of track laid. * * * The cost per barrel of getting oil from Pithole to 
New York is as follows: Government tax, $1; barrels each, $3.25; teaming 
from Pithole to Titusville, $1.25; freight from Titusville to New York, $3.65; 
cooperage and platform expenses, $1.00; leakage, 25¢; total, $10.40.” 

Some relief from these excessive costs was obtained by the use of flat boats on 
Oil Creek when the water was high enough which was perhaps for six months 
of the year. When the water was low, they resorted to the “pond freshet” a 
device which lumbermen had used for years in rafting their logs down Oil 
Creek. To create the pond freshet there were some 17 saw mills, with dams 
on the principal branches of Oil Creek, some of them as much as 10 miles above 
Titusville. “Through a system of flood gates, the water could be held until a 
sufficient quantity had backed up; then it was let loose, thereby making a stage 
of water below sufficient to float logs down the Creek. After the pond freshet 
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passed, the cuts in the dams were closed, the water collected, and the mills 
resumed sawing until the next one.” (Birth of The Oil Industry p. 103) 

The oil men took up the idea of the pond freshet, purchased the water and 
the use of the dams from the mill Owners and assessed the cost on a per 
barrel basis. The boats were of various sizes, most of them holding from 
700 to 800 barrels and carrying the oil either in bulk or in barrels. When all 
of the dams had been cut, the water which the men had turned loose into one 
stream at one time would cause a rise of 22 to 30 inches above the highest rocks 
that lay in the course of the Creek. 

These transportation conditions, by land and water, were of course too costly 
and hazardous to be long endured. The producers soon experimented with 
short pipelines. 

Opposition immediately developed from the teamsters. A pipeline was laid 
four miles in length that carried about 60 barrels of oil a day. “The haulers 
saw in this a formidable rival to their business and destroyed it.” (‘‘Auto- 
biography of an Oil Company,” p. 16.) But the laying of pipelines persisted. 
In 1862 the Pennsylvania State Legislature passed an act incorporating a com- 
pany to carry oil in pipes or tubes from any point on Oil Creek to the mouth 
of the creek or to any point on the Philadelphia & Erie Railroad. On February 
19th, 1863, less than four years after Col. Drake’s discovery, a two-inch iron 
pipe was being laid from the Tarr Farm to the Humboldt Refinery at Plumer, 
an oil line distance of two and one-half miles. 

The railroads did not concern themselves with the difficulties that oil pro- 
ducers had in getting their oil to the railroad for further transportation, for it 
is, of course, wholly impracticable to build railroad tracks to individual wells 
not only because the wells are too numerous but because most well locations 
are wholly inaccessible to railroads. But when a pipeline was laid from an 
oil field to a refinery, as for example, from Millerstown, Butler Co., Penna., to 
Clairview, near Pittsburgh, a 3-inch line capable of carrying 3,500 barrels of 
oil per day, then a new competitive struggle was started. The line from 
Millerstown crossed under a railroad for which a right-of-way had been secured. 
“Soon after operations had commenced, the railroad. sent an engine to the 
culvert. A hook and chain were fastened to the pipe and the engine started 
up, parting the pipe so that the oil flowed into the fields.” (id. p. 16) That 
immediate problem was solved for the time being by building storage tanks on 
both sides of the railroad right-of-way and hauling the oil by wagon across 
the tracks on a public highway. This was among the first of a series of battles, 
both physical and legal, in which the railroads resisted the intrusion of pipe- 
lines into the business of oil transportation. In the early days pipeline com- 
panies lacked the power of eminent domain and were forced into circuitous 
routes to avoid crossing railroad rights-of-way or properties whose owners 
could be influenced against them. Resistance to a new, more economical, and 
efficient method of transportation is always misguided in purpose and ulti- 
mately futile in results. Even its most modern form—that of placing the serv- 
ices of different modes of transportation under a regulatory commission with 
legislative instructions to preserve each of them from the competitive hurts of 
the others—is unlikely to more than slow down the inevitable consequences of 
a new efficiency in transportation. In any event pipelines once laid were suc- 
cessful from the start and ultimately became the normal means of transporting 
crude oil. 

The Morning Herald, printed at Titusville, said on January 18, 1867, that— 

“In the past year or two there has been a complete revolution in the 
manner of transporting oil and instead of piles of barrels and many teams 
employed, one sees miles of pipelines and great numbers of tank cars.” 

For refined petroleum products the railroads had a sound and growing field. 
Their boxcars, which were convenient for oil in barrels, were standard equip- 
ment for many kinds of commodities and the railroads considered them ade- 
quate for petroleum products. But the requirements of petroleum shippers 
were not static nor was their ingenuity. The most important early product of 
the crude oil was kerosene and for a time the barrel was a commercially use- 
ful and satisfactory container. But barrels were a considerable item of ex- 
pense and, not less important, larger units of shipment were at times desirable. 
As early as 1865 an oil buyer mounted two wooden tanks on a flatcar, each 
tank having a capacity of 42 to 45 barrels. The experiment was successful and 
about the same time a private company tried out a boxcar in which three 
wooden tanks had been erected. That did not work well so the company adopted 
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the former type and in 1866 had several hundred cars in operation. (Birth 
of The Oil Industry, pp. 151, 152.) 

“Other shippers quickly resorted to the same method. It became cus- j 
tomary for individuals to furnish the tanks and the railroads the flatcars 
on the condition that they should be constantly employed. Usually they 
placed on each car two 40-barrel tanks, built of clear pine plank and pro- 
vided with closely fitted covers. These were firmly attached side by side 
to the floor. These tank cars became a permanent feature in 1866 and 
hundreds of them came into use. This type was used until the iron boiler 
tank car was adopted by the Empire line and first put into use in February 
1869.” 

From the boiler-shaped iron tank fastened to a flat car the modern tank car i 
has been developed. These tank cars were either built by shippers, or by 
private companies for lease to shippers. In spite of their obvious adaptability 
to petroleum traffic and the growing importance of that traffic, the railroads 
persisted in considering the box car as sufficiently satisfactory, described tank 
ears as “special equipment” which the shippers could provide if they wanted to, 
and declined to provide them. Finally a small Pennsylvania refiner took the 
issue to the Interstate Commerce Commission and sought an order requiring the 
Pennsylvania Railroad to furnish tank cars. Pennsylvania Parafine Works v. 
Pennsylvania Railroad Co., 34 I. ©. C. 179. Proof was offered, among other 
things, that “the cost to the purchaser of oil transported in barrels is from 3% 
to 3% cents per gallon above the cost when transported in tank cars.” (id. 
p. 181.) 

The railroad company opposed the issuance of such an order. It called 
attention to a provision of its charter whereby it is required to permit its 
rails to be used as a public highway for the movement of privately owned 
ears. It described tank cars as essentially “privately owned cars of a special 
description” (id. p. 186), asserted that the requirement of section 1 to furnish 
transportation upon reasonable request was intended to transmute into an 
obligation under federal law the common law obligations of the carrier in this 
regard, and urged that there never was an obligation at the common law “to 
supply a vehicle of a particular form or description when such form or de- 
scription had no reference to the safety of transportation.” (id. p. 187) The 
railroad argued that whatever the economics of the oil business required, its box 
ears were adapted to safe transportation and in consequence nothing in the 
law restricted “its right to choose and select the vehicle of transportation which 
it regards most satisfactory for the conduct of its business.’’ Nevertheless the 
Commission issued the order asked for only to be reversed in the courts, the 
Supreme Court of the United States holding that the Commission had exceeded 
its authority. United States v. Pennsylwania Railroad Co. (1916, 242 U. 8. 250. 
This case is still the law and closed the issue. The oil industry has had no 
other alternative than to supply its own tank cars. The present tank car owner- 
ship represents an original investment of more than $200,000,000. 

In barrels in box cars, or in tank cars furnished by shippers, crude oil was 
transported, in the early days of the oil industry, to the seaboard, thence by 
schooner and sail lighters to the Hast River refineries and overseas. Somewhat 
later pipelines were built to the seaboard and displaced shipments by rail. 
New water carriers were developed. The first tank barges were wooden scows, 
about 100 feet long by 31 feet wide by 8 feet deep and carried crude oil in the 
hulls. The next improvement was the installation of iron tanks inside of ships’ 
wooden hulls, but it was not until 1888 that the first American all steel tanker 
was built. This was a steamer 175 feet long by 30 feet wide by 15 feet moulded 
depth, with four separate cargo tanks having a total capacity of 300,000 gallons. 

The shipment of oil in this type of vessel, in bulk, soon became established, 
supplanting the expensive barrels except in case of special oils. Tank vessels 
became, like tank ears and pipelines, a specialized form of transport, peculiarly 
adapted to and therefore built and owned by the oil industry. 

From this brief statement of the origins of petroleum transportation, it will be 
understood how and why the oil industry came to create and supply so large a 
part of its own transportation, Facing intolerable delays, losses and expense, it 
took the initiative in creating pipeline systems for overland movements of crude 
oil. In this it had to overcome railroad opposition and even in the case of 
movement by railroad of the products of crude oil it was forced to provide its 
own tank cars. Following the established custom of transport over the open 
highways of the sea and rivers it has provided its own ships and for the 
publie roads, its own tank trucks. 
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PRESENT TRANSPORTATION METHODS, FACILITIES, OWNERSHIP, COMPARATIVE COSTS, 
AND INTEGRATION WITH OTHER PETROLEUM OPERATIONS 


A factual statement of the status, in ownership and operation, of oil trans- 
portation facilities is here presented. 


A. Tank cars 


Although lubricants and other special oils, packaged in barrels, drums or cans, 
are shipped by railroad in boxcars or by truck, by far the great preponderance 
of rail movement of gasoline, kerosene, distillates, and fuel oil is in tank cars. 
The larger number of these tank cars hold 8,000 gallons, and thus at 6.6 Ibs. to 
the gallon for gasoline and kerosene and 7.4 lbs. for fuel oil afford the railroads 
a carload weight of 52,800 Ibs. and 59,200 lbs. respectively, as contrasted with 
about 28,000 lbs. for barrels in boxcars. Thus petroleum products are among 
the heavier loading commodities and the revenues per car mile are relatively 
high. 

Tank cars for petroleum service are all privately owned. The railoads do 
not hold themselves out to furnish tank cars. Rule 35 Section 1 of the Consoli- 
dated Classification published by the railroads says: 

“Ratings provided for freight in tank cars do not obligate the carriers to 
furnish tank cars,” 

The privately owned tank cars in petroleum service on December 31, 1938, 
numbered 130,985. In addition the railroads themselves owned 10,964 tank cars 
some of which are supplied to shippers, while others are used for railroad fuel 
or water. 

A mileage allowance of 1% cents per mile, loaded and empty, is paid by the 
railroads to the tank car owners because in furnishing their own cars they are 
rendering a part of the transportation service which it is the duty of the rail- 
roads to provide. This allowance does not fully cover the costs of tank car 
ownership and maintenance. A study which has been made of this subject, cov- 
ering 74,447 cars during a three-year period, shows that to fully cover repairs 
and operating costs directly relating to tank car ownership, depreciation, taxes 
and 6% on the depreciated investment, would require a mileage allowance some- 
what in excess of 24% cents per mile, loaded and empty. This study confirms a 
finding of the Interstate Commerce Commission made in 1981 that “the carriers 
bear only about 60% of the cost of car ownership in connection with the move- 
ment of refined oil in tank cars.” Petroleum Rate Structure Investigation, 171 
I. C. C. 381, at p. 397. 

The Federal Coordinator of Transporttion made some special studies of reve- 
nues received by the railroads from the various classes of traffic. In Appendix 
A is shown, for the petroleum group in the commodity classification, the Coordi- 
nator’s statement of freight revenue per car, per car mile, per ton, per ton mile, 
average length of haul and average load, on Class I railroads in 1932. 

In that Exhibit the figures are shown for the various petroleum products as 
classified and the petroleum group as a whole is compared with corresponding 
statistics for the average of all commodities carried by the railroads. The com- 
parison shows that railroad earnings were favored by the petroleum traffic. For 
example, the average freight revenue per car mile from petroleum is 39 cents as 
against 29 cents from the average of all traffic. Similarly the average freight 
revenue per ton mile from petroleum is 1.399 cents as compared with 1.0308 
cents. The average haul of petroleum is strikingly similar to the average of all 
traffic—347 vs. 352 miles. Within the petroleum group, gasoline shows ton mile 
earnings of 1.5 cents, and car mile earnings of 40 cents, affording an average 
freight revenue per car of $148.86 as compared with $125.55 from all traffic. 

The average revenue per ton, received by the railroads in 1988, for the trans- 
portation of the several petroleum products as classified is shown in Appendix 
B. Here again the comparisons are very favorable to petroleum as a revenue 
producing traffic. 

It should be understood, of course, that petroleum tank cars are subject to 
detailed regulations by the Interstate Commerce Commission with respect to 
original construction, equipment and maintenance, in the interest of safety. 
Not infrequently changes in these requirements are made during the life of the 
cars and compliance therewith must be made, when so ordered, before the cars 
Will be received in interchange. In fact it may be said that with few exceptions 
throughout the distribution of petroleum products, the vehicles in which these 
inflammable liquids are transported and the tanks in which they are stored are 
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subject ‘to safety regulations, federal, state, or municipal. The expense in pro- 
viding safe transportation and handling of petroleum products is substantial 
and with an average of more than three million barrels moving into the chan- 
nels of consumption every day in the year, an outstanding record for safety has 
been attained by the petroleum industry. 


B. Pipelines 


The existing pipeline facilities may be briefly described. There are approxi- 
mately 96,000 miles of interstate pipelines operated by 58 companies which 
reported to the Interstate Commerce Commission as of December 31, 1938. In 
addition there are more than 20,000 miles of intrastate pipelines, which are sub- 
ject to the regulations of state authorities. This pipeline mileage compares with 
approximately 238,000 miles of railroad in the United States. 

A mere recital of the current facts with respect to pipeline mileage and invest- 
ment fails to indicate the growth of pipeline transportation in recent years as 
well as certain other significant trends. 

At the end of 1900 there were only 17,973 miles of interstate pipelines of 
which the trunk line mileage was 6,821 and the gathering line mileage, 11,152. 

In 1910, the corresponding figures were 16,226 and 23,864, a total of 40,090 
miles. 

By the end of 1920 the total interstate pipeline mileage had increased to 
52,993, of which 25,330 were trunk lines and 27,663 gathering lines. It will be 
noted that the ratio of trunk line mileage to total mileage was increasing in 
this period and the explanation is, of course, the fact that oil producing areas 
as they were discovered were more distant from the refining centers. This trend 
steadily continued. 

The next decade showed an increase of approximately 36,000 miles of pipe- 
lines and at the end of 1930 the total mileage was 88,728, of which 45,922 were 
trunk lines and 42,806 gathering lines. 

By the end of 1938 there had been a slight decrease in the total miles of gath- 
ering lines but a substantial increase in trunk line mileage. As of that date the 
total mileage reported to the Interstate Commerce Commission was 95,973, of 
which 57,102 were trunk lines and 38,871 were gathering lines. The tendency in 
recent years has been to locate the trunk line receiving stations closer to the 
tanks on the leases into which oil is moved directly from the wells. 

Pipeline transportation is of course an underground system and only at 
pumping stations or tank farms is there visible evidence of the fact that many 
millions of barrels of petroleum are in constant uninterrupted movement day 
and night. The current production of crude oil is approximately 3,500,000 barrels 
per day and every barrel of this oil is moved for at lease part of its ultimate 
transportation by pipeline. 

In 1938 the interstate pipeline companies reported to the Interstate Commerce 
Commission that they had originated in that year 794,030,762 barrels of crude 
oil and 65,116,820 barrels of refined products. Their figures of total oil trans- 
ported necessarily involve numerous duplications, 

Pipelines mileage, investment and service are not static but are showing 
steady growth year after year. In 1938, 217 new oil pools were discovered and 
to substantially all of these fields pipeline extensions have been made. 

Subject to control of crude oil production by State authorities or the require- 
ments of market demand, the pipelines are transporting daily all of the 
oil which is or can be tendered. The facilities in general are adequate to meet 
promptly and efficiently all existing transportation needs for crude oil and these 
facilities are being currently extended as new production development makes 
it necessary. 

The figures of aggregate investment in pipeline carrier property, for inter- 
state lines, are available only for the year 1919 and succeeding years. At the 
end of 1920, the aggregate investment amounted to $340,323,150 which was more 
than doubled in the following ten years, the investment for 1930 amounting 
to $772,710,908. The aggregate investment at the close of 1938 was $807,657,235. 
To this figure should be added an original investment of approximately $100,- 
000,000 for the intrastate lines. 

All but approximately 10% of the pipeline mileage by trunk lines is owned 
and operated by companies which are affiliated with other companies engaged 
in production and refining of petroleum or both. This relatively small per- 
centage of unaffiliated lines is represented in the main by eight pipeline com- 
‘panies which were at one time subsidiaries of the Standard Oil Company of 
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New Jersey but which were separated by the dissolution decree in the Standard 
Oil case. 
C. Tank vessels 


Tank vessels comprise more than 25% of the oceangoing ships of 2,000 gross 
tons or more in the American merchant marine and more than 30% of their 
tonnage. There are 364 of these tankers, Over 90% of these ships carry 
petroleum. 

The size and relative importance of the American tanker fleet may be more 
graphically indicated in another way. Placing bulk petroleum in one group 
and all other commodities carried by American ships in another group, if pas- 
senger ships are excluded and freight-carrying ships of 2,000 gross tons or more 
are considered, the ships in the American tanker fleet carrying petroleum have 
a gross tonnage equal to more than 50% of the freighters which carry all other 
commodities. 

The fact that 25% of the tanker tonnage of the world is under the American 
flag further indicates the importance of the petroleum fleet. Petroleum tank 
ships would be among the first to be called into service in the event of war. 
Some tank ships, today, are being built according to government specifications 
with a definite view to their use in a national emergency. 

In addition to the 364 tankers of 2,000 gross tons, having carrying capacities 
up to 165,000 barrels of oil, there are about 300 smaller tank ships and motor- 
ized barges and some 1,300 nonpropelled barges of various capacities. ' There 
are, therefore, about 2,000 tank vessels of all types, most of which are in 
petroleum service. 

Tank vessels are thus built to transport various quantities over a wide va- 
riety of routes—on canals, rivers, bays, the Great Lakes, the Gulf of Mexico 
and the oceans. As of June 30, 1938, 1,026 of them were registered, enrolled 
or licensed by the Bureau of Marine Inspection and Navigation of the Depart- 
ment of Commerce. Many more required no documents but received certificates 
of inspection from the Tanker Section of that Bureau: As of May 13, 1939, the 
Tanker Section had inspected or had under inspection 659 tank vessels of all 
types, propelled by motor or steam, and 1,337 nonpropelled tank barges. These 
2,000 vessels have a gross tonnage of 3,428,873. 

On June 30, 1938, 74 American-owned tankers were engaged in foreign trade. 
The other tank vessels were at that time engaged in commerce on the Great 
Lakes, along the Atlantic, Gulf, and Pacific coasts, between the coasts, in harbors 
or on the 17,000 miles of navigable inland waterways. 

This great fleet has been largely built for, and is in the main owned and 
operated by the petroleum industry. More than 80% of the larger petroleum- 
carrying ships are owned by oil companies. The relatively small number not 
so owned are chartered to oil companies or others as they may be required. 

Tank vessels never operate as common carriers. They operate exclusively 
as proprietary or as contract carriers. 

To own and operate a ship has always been the unquestioned right of an 
American merchant and the up-building of a privately owned American mer- 
chant marine has been a matter not only of private but public concern. Amer- 
ican tankers and other oil-carrying vessels have been built in increasing numbers 
to meet the rapidly expanding requirements for oil. Privately owned ships 
have carried American oil over the high seas in foreign trade from the earliest 
days of the industry and it is common knowledge that no other industry has 
been more successful in taking advantage of the improved inland waterways. 
Here, as in the case of pipelines, an efficient transportation system has been 
declared by the industry itself. 


D. Tank trucks 


The motortruck (with its companion vehicles for passengers, the automobile 
and the bus) is not only the newest factor in the transportation evolution now 
underway but it has vigorously restored two of transportation’s earliest char- 
acteristics which were partly obscured in the predominantly railroad era. 
These characteristics are: transportation (1) that is extensively privete and 
(2) in which the owner-operator of the vehicle is not the owner of the road- 
way. It is not generally remembered that the railroad was the first agency of 
transportation in which operation of the vehicle and ownership of the roadway 
were for practical reasons united in the same entity. Transportation has come 
back to the public highways and with it a steadily increasing volume of freight, 
privately transported. A comparison of mileages suggests the possibilities of 
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this trend. Contrasted with 238,000 miles of railroad, 116,000 for pipelines, 
27,000 for inland waterways all of which are over routes that are fixed, are 
more than 3,000,000 miles of public roads in steady process of improvement. 
Over these roads, the motortruck, most flexible of all freight carriers yet 
developed, is capable of carrying property to almost every home and place of 
business, The regulation of common and contract carriers by motor truck is 
comparatively new and statistical reports are very incomplete. As to private 
transportation by motortruck there is still less authoritative information. 
Such facts as are available, however, serve to suggest the rapidly growing 
field of the motortruck as an agency of transportation. 

As of January 1, 1939, there were 911 separate individual or corporate car- 
riers which had on file with the Interstate Commerce Commission specific tariffs 
covering common or contract carriage of petroleum by motor vehicle over inter- 
state routes. How many trucks they operate or what the tonnage carried is not 
known. Numerous other carriers listed petroleum products in general tariffs 
covering a group of commodities. Many petroleum trucks are in intrastate 
service only and their number likewise cannot be ascertained from available 
records. One survey, as of June 1, 1939, covering 159,883 trucks in 127 large 
fleets, shows 47,321 trucks owned by 28 oil companies. It is manifestly an 
incomplete record. Of the total number of trucks included in this survey 86% 
were owned by companies not engaged in transportation for hire. Another 
survey, made from 1929 registrations, is authority for the statement that at 
that time the “oil and gasoline,” industry owned 129,000 trucks, but now many 
of these were oil-carrying trucks was not disclosed. For the calendar year 
1988 the U. S. Bureau of Public Roads reports 4,224,031 State registrations of 
motortrucks and tractor trucks. In addition there were 1,085,422 trailers and 
semitrailers. These trucks and trailers were of all kinds with no separation 
as to those capable of carrying petroleum. It is of interest to note that at the 
close of 1988 the Class I railroads owned 1,721,998 freight cars and the pri- 
vately owned freight cars brought the freight carrying equipment by Class I 
railroads to a total of 2,007,067. The trucks of all kinds thus outnumbered the 
freight cars by more than 2 to 1. 

Although even approximate figures for petroleum trucks are not available it 
is widely knewn throughout the industry that the tonnage of petroleum prod- 
ucts, chiefly gasoline, carried by truck is steadily increasing and that whereas 
in earlier years their radius of movement was confined to local deliveries, 
trucks are now engaged in hauls of substantial length. In fact transportation 
by truck at the present time is undergoing more rapid development than that 
by any other vehicle. The facts show that into one State, in an area where 
trucking has made conspicuous and perhaps unusual gains, the movement by 
truck of gasoline in 1938, amounted to 95,590,000 gallons, 42° of the total 
shipments into the State. In addition 20,260,000 gallons of kerosene and 56,- 
327,000 gallons of distillate were moved into the same state by trucks. These 
amounted to 74% and 56% respectively, of the total inbound movements. 

Another indication of the volume of petroleum movement by tank truck can 
be found in the 1938 Annual Reports of Class I Motor Carriers to the Interstate 
Commerce Commission. Although relatively few.of these carriers reported the 
tonnage of petroleum products carried, the reports of 26 motortruck carriers 
show an aggregate of more than 3,000,000 tons, or approximately 900,000,000 
gallons transported. This was more than one-third of the quantity of refined 
oils originated by interstate gasoline pipelines in that year. It is of interest 
to note here that these 26 motortruck carriers reported an aggregate investment 
of $5,027,842, which was less than one-twelfth of the aggregate investment reported 
by the gasoline pipelines. In other words, motortruck carriers required an 
investment of only one-twelfth of that of the gasoline pipelines to carry one-third 
of the quantity of refined oils transported by those lines. 

Transportation by truck involves comparatively low original investment and 
permits a flexibility that is not attainable by railroads, pipelines, or ships. It 
clearly has not reached the peak of its growth as a competitive method of 
transportation, for gasoline and other motor vehicle taxes are providing steadily 
enlarged and improved systems of highways, some of which, it is clearly indicated, 
will be specially built for truck movements. It is due to the trucks, supplementing 
other methods of transportation and in many instances furnishing all the trans- 
portation involved, that the public has been so conveniently served with petroleum 
products throughout the country even in the remotest localities. 
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. Comparative costs by the several methods of transportation 


The transportation facilities which have been briefly outlined came into use 
mainly for one reason: that each new method was cheaper than its predecessor. 

How much cheaper is a question that cannot be answered either comprehen- 
sively or with entire accuracy even as to selected movements: Statistical re- 
ports are incomplete, and even if complete would have only temporary validity 
because the transportation evolution, elsewhere described, is in full swing and 
last year’s vehicles of transportation or their costs may not be representative 
next year. All that one can do in this situation is to give figures that are frag- 
mentary but which definitely indicate certain trends. These trends in petro- 
leum transportation are readily explained by the wide differences that are indi- 
cated in costs. The economy of bulk movement of both crude and refined oils has 
led to new kinds of equipment and new uses of old means of transportation. 

Approximate costs per ton-mile of 8.3 mills by rail, 3.2 mills by pipeline, and 
1.25 mills by tank vessel appear in a recent publication. (Joseph E. Pogue, 
Economics of the Petroleum Industry, March 1939, citing as authority Lisle, 
Tanker Technique 1700-1936, World Tankship Publications, London, 1936, p. 9.) 
It is possible that the source of some of these cost figures is the report of the 
Federal Coordinator of Transportation (see page 194, Vol. III, Freight Traffic 
Report) although this cannot be verified as the costs ascribed to the “tank 
vessel.” 

The foregoing comparison does not include costs by tank truck, as to which 
some data are shown by other studies. Because tank trucks are still predomi- 
nantly used for local deliveries, the ton-mile cost of these short trips is so high 
that an average does not show the economy of tank truck movement. While 
tank trucks were first used to replace tank wagons, drawn by horses, on local 
deliveries, in recent years the movement of petroleum by tank trucks has sub- 
stantially outgrown the local delivery status. Improved highways and the con- 
struction of tank trucks with larger capacities have substantially increased the 
length of haul. 

Tank truck costs vary so much as to render any comparison useless which 
does not take into account the length of haul, the number of stops and the con- 
ditions of the route traveled. A recent study of tank truck operations, made 
by the Washington State Department of Public Service reveals costs of owner- 
operations ranging from less than 3 cents per ton-mile on hauls of 100 miles or 
more to more than 5 cent on very short hauls. Statistics submitted to the Inter- 
state Commerce Commission in the annual reports of three large companies 
indicate that some charges made by motor carriers to their shipper-customers 
are far below this level. The charges reported were from 1% to 2 cents per 
ton-mile on average hauls of 150 to 400 miles. 

Evidence of railroad and tank truck costs for transportation of gasoline has 
been offered in an investigation pending before the Interstate Commerce Com- 
mission (Petroleum and Petroleum Products from California to Arizona, Docket 
No. 27565). This evidence purports to show costs to two railroads ranging 
from 6.6 mills to 12.5 mills per ton-mile on relatively long hauls and tank truck 
costs for six carriers of 2 cents per ton-mile for similar distances. 

The variations in costs, and in charges, are not limited to the field of motor 
transportation. The operation expenses of crude oil pipelines aptly illustrate 
the influence of two factors—the percent of maximum capacity used and the 
length of haul—which cause wide differences in a pipeline’s expense. An analy- 
sis of pipeline company replies to the questionnaire of the Interstate Commerce 
Commission in Docket No. 26570, Reduced Pipe Line Rates and Gathering 
Charges, now pending, will indicate that pipeline expenses per unit-mile vary 
inversely with both of these factors. Other factors also influence the expense of 
operating each of the agencies employed by the petroleum industry in moving 
its products. However, the two named are illustrative of the type of hazard 
which faces the operator of pipeline transportation. An assured minimum 
volume must be provided. If it is not available, the hazards of constructing 
a pipeline, which is restricted to one use, will prohibit the investment. 

In reviewing transportation expense careful distinction should be made be- 
tween “costs” and “charges.’”’ A published charge represents cost to the person 
for whom the transportation is performed. It may be considerably in excess 
of cost to the agency which performs the transportation. In the case of un- 
published charges that vary with fluctuations in supply and demand, such as 
tanker rates, the charterer may at times secure a vessel at less than the cost of 
tanker ownership. 
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Certain revenue data may be stated here: 

The Freight Traffic Report of the Federal Coordinator of Transportation, 
Appendix I, Exhibit 110, shows, for 1932, freight revenue per ton-mile on all 
traffic handled by reporting Class I rail carriers $.008004 for crude petroleum 
and $.015028 for gasoline. 

The charges for shipment by tank vessel indicated by average tanker rates 
as shown in Oil Price Handbook published by the National Petroleum News for 
1938 were .7 mill per ton-mile for crude oil and .8 mill per ton-mile for gaso- 
line, computed on the basis of an average voyage of about 1,900 miles from Gulf 
to North Atlantic ports not east of New York. 

Reports of pipeline companies to the Interstate Commerce Commission for 
1988 show revenues, from trunkline transportation only, of 3.6 mills and 8.5 
mills per ton-mile for crude oil and gasoline, respectively. Supplemental replies 
of 20 companies to questionnaires in Docket No. 26570, Reduced Pipe Line Rates 
nad Gathering Charges show gross operating income for crude oil transporta- 
tion by trunkline, during the first six months of 1938, of 3.7 mills per ton-mile. 

Summarizing such conclusions as may be drawn from data manifestly incom- 
plete, it may be said that: 

The cost to the shipper by rail is substantially greater than by pipeline. In 
the case of crude oil, the difference in cost is prohibitive to rail or truck move- 
ment, where pipeline facilities exist. It is equally true that water transportation 
by tanker, where practicable, has a large margin of economy over all other 
methods of petroleum transportation. As to costs by tank truck the available 
statistics are too fragmentary to make possible definite comparisons and there 
is as yet no satisfactory information in statistical form by which to gauge the 
volume of tank truck movements. But it is clear that, of the several forms of 
transportation, the tank truck is today showing the greatest competitive develop- 
ment. There is evidence that tank trucks are extending their radius of move- 
ment and offering progressively successful competition with gasoline pipelines. 
This is partly due to the tank truck’s flexibility, for the pipeline is fixed in 
location and for this reason must be supplemented by either rail or truck move- 
ments, in some cases by both. The railroad, equally fixed in place, must often 
be supplemented by tank truck movement at the delivering end of the haul. 
Present indications are that this competition will continue to a point where, 
because of their flexibility and enlarged radius of activity, tank trucks will be 
still greater competitors of the rails and gasoline pipelines for petroleum traffic. 


F. Integration of transportation facilities with other petroleum operations 


From the foregoing statements it appears clearly that the petroleum industry 
from the beginning has created and operated to a large extent its own facilities 
of transportation. These facilities have become integrated with other operations 
and have made an important contribution to the progressively lower prices at 
which, over a long period of years, petroleum products have been sold to the 
public. The record of these prices which is available in official government pub- 
lications and other authoritative statistical sources, heed not be repeated here. 
The integration of facilities, for both land and water transportation, has also 
been described in the reports of a number of investigations of the oil industry. 
So far as the ownership of tank cars, ships, and tank trucks is concerned the 
basic facts seem to have been well understood. With reference to pipelines, 
however, some misunderstanding has existed and it therefore may be proper to 
make a more extended reference to them here. 

(a) The Essential Relation of Pipelines to Refineries —Why and how have 
pipelines been built? The explanation of the building of pipelines in the past 
is important for two reasons: (1) it makes clear the nature of the facility 
itself; (2) it throws light on the problem of future pipelines as yet unbuilt. 
In the seventy years of experience which we have had with pipelines enough 
has been learned to appraise their characteristics. So far as we have been able 
to learn only one pipeline has even been built by interests unconnected with oil 
production or refining and for carrier purposes only. That project was unsue- 
cessful and the pipe was taken up. It is also true that few, if any, important 
crude. oil pipelines have been built by producers who were not also refiners. 
Later in this discussion we compare in some detail pipelines with railroads. 
Here it is sufficient to say that the characteristic origin of a crude oil pipeline 
is its building by a refining company from an oil pool to a refinery as a means 
of securing a supply of crude oil. An oil refinery: without an assured supply of 
crude oil, for both present and future requirements, is in a hazardous position. 
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It is not like a flour mill whose executives know that while the next year’s wheat 
crop may be large or small there will nevertheless be a crop; and not only next 
year but crops of wheat every year, indefinitely. The refining company execu- 
tives know that the crude oil supply in any pool is limited in amount and once 
exhausted canned be replaced. They know that they must do everything possible 
to secure a supply of crude oil, so they build a pipeline a few miles, or several 
hundred miles, to a new field and by gathering lines connect with the wells. 
They know that the life of that field is limited so that when another field is 
brought in, they extend their line to it—and so on until their original pipeline 
has become a pipeline system. But every time they connect a gathering line to 
a well they bring the oil market to the well instead of waiting for some pro- 
ducer to bring his oil to a market at the refinery. In some fields they acquire 
leases and become producers also. The ever-present underlying motive is the 
supply of crude oil for their plant—not a transportation profit. Their pipeline 
is conceived as a facility to bring oil to the plant so they have come to speak 
of it as a “plant facility.” It is not althogether an apt phrase. It seems like 
stretching things to call a 500-mile pipeline a facility of a plant. It is more 
like an arm, with a hand and gathering fingers, reaching out for some material 
needed by the body. But however undescriptive the phrase “plant facility” may 
be, the purpose of the crude oil pipeline as a means of securing a crude oil 
supply is primary and fundamental; the fact that it is a facility functioning as 
a carrier is a secondary consideration. 

The gasoline pipeline does not differ materially in its characteristics or its 
operations from a crude oil pipeline. It continues the transportation of the oil 
from the well to the consumer and is a facility for getting the finished product 
to market at a lower transportation cost. — 

(b) Pipelines compared with Railroads.—In some discussions of petroleum 
transportation it has been assumed, in most instances without even a super- 
ticial comparison, that railroads and pipelines are substantially alike as trans- 
portation agencies and that therefore legislative acts affecting railroads should 
necessarily be applied to pipelines. The drawing of such inferences makes 
desirable an analysis of the assumption itself. 

Pipelines and railroads have a few points in common. But upon careful con- 
sideration it will be found that their differences are far more important and 
controlling. In common, it may be said that both systems are used for trans- 
portation. They have trunkline feeders, main lines, and terminals, Both have 
intermediate receiving points, which might be called stations. The pipelines of 
large volume have dispatchers and telegraph and telephone systems. 

Both operate interstate as well as intrastate. Quite generally both are under 
the regulatory powers of the Interstate Commerce Commission and the various 
State commissions. There the analogy ends from a practical standpoint. 

The differences are fundamental. 

First, the purpose for which pipelines were built was a single purpose in a 
single industry. That purpose was to transport one commodity only and in one 
direction. The typical pipeline was built from a particular refinery, or ter- 
minal, to an oil-producing field for the purpose of securing a supply of crude 
oil for that refinery. The only railroad which a pipeline resembles is a logging 
road in the lumber industry. Logging roads are extended into the forests to 
bring lumber to a central saw mill where the logs are cut into manufactured 
products. A crude oil pipeline resembles more the aerial tramway and belt 
conveyor used in the mining industry than it does a common carrier railroad 

Lacking a variety of traffic, as well as a variety of shippers and receivers of 
freight, the pipeline does not perform the functions usually associated with 
common carriage. 

The railroads, on the other hand, except in special cases, were constructed to 
act as common carriers and they carry persons and all kinds of property in 
whatever direction is required, as their lines run. They are dependent entirely 
on common-¢carrier business. If they haul some products predominantly in one 
direction, they frequently have return hauls of other products. 

Railroads serve the whole public at. large, carrying practically all commodities 
that the public uses. Railroads that are built into a new country normally 
assist in the growth of the country with increased traffic as time goes on. The 
money that has been invested in the building of American railroads was in- 
vested because of the belief that the railroads had a growing future with the 
growth of the country which they were built to serve. If it had heen the expec- 
tation that their traffic might be short lived, that it would decrease with the 
exhaustion of a single commodity, many of the railroads would never have 
been built. 
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When a new oil field is discovered in the usual case one or more pipelines 
build promptly into the field, thus giving the producers a market for their oil 
at the point of production. At the time the lines are built no one knows what 
will be the quantity of oil to be transported. The only definitely known fact 
is that every barrel of oil transporated reduces the total quantity remaining for 
transportation because an oil field never contains more oil than it does at the 
moment of discovery. The result is that there is a hazard in building pipelines. 
The volume to be transported from any producing field must necesarily con- 
stantly diminish. Even if the potential volume of oil is as large or larger than 
was expected the discovery of some other field, located nearer the refining cen- 
ters, may reduce in large part the market for the oil from the earlier field and, 
consequently, greatly diminish the oil which can be transporated from it. This 
very thing is happening at the present time in the case of the recently dis- 
covered Illinois fields which are supplying a considerable part of the require- 
ments of the refining centers in the Central States with a corresponding reduction 
in the markets for oil produced in Kansas and Oklahoma. By reason of this 
unpredictable change in sources of supply, one important pipeline serving these 
states has lost within the last year more than 60% of its traffic. Its operating 
revenues in the first three months of 1939 were 71% less than in the corre- 
sponding period of 1938. 

Summarizing the inherent limitations of pipelines—in addition to their char- 
acteristic of one commodity in one direction—it may be said that the present pipe- 
lines were built to potential sources of crude oil under the stress of keen com- 
petition by the affiliated companies to secure that crude—a competition which 
benefits the producers by bringing their market to the point of production. 
Pipeline transportation facilities so built may or may not repay the cost of 
construction. Their useful life is problematical. The oil which was expected 
may not be found in the quantities anticipated. Later discoveries of more pro- 
lific or more accessible fields, or more desirable oil, may greatly reduce or elimi- 
nate the market for a crude oil line recently built. The limitation of the quan- 
tity to be transported is the limitation of what is produced or what the refining 
companies require. A pipeline company cannot add to the potential production 
of a field nor to the requirements of the refineries which it serves. The volume 
to be transported may be affected by scarcity of the oil or by restriction due to 
State control. Every barrel of oil that is transported reduces the future quantity 
to be transported. The movement of a depletable product in an industry which 
is subjected to unpredictable changes in its sources of supply involves an element 
of hazard which has never been present in railroading under normal economic 
and transportation conditions. 

Professor Horace Taylor of Columbia University has made a contrast between 
railroads and pipelines which may be repeated here: 

“A railroad is engaged in renderinng an intangible and incorporeal service. 
The purpose of its creation is neither to initiate, carry on or complete the 
production of commodities. It is within itself a complete economic unit. 

“A pipe line, on the other hand, is not engaged in rendering an intangible 
service. It is a functioning part in a process which creates a tangible and 
material commodity. It is not within itself a complete economic unit. It is 
a working constituent in a single production scheme, which is only, in its 
larger sense, a complete economic unit.” 

(c) The Jurisdiction of the Interstate Commerce Commission and of State 
Commissions Over Pipelines——Because of statements which have been made 
and are repeated from time to time, which, viewed as charitably as possible, 
reflect at least a misunderstanding on the subject, it seems necessary to state 
in some detail the extent to which pipelines are now subject to public regulation. 

The pipelines are now subject to regulation by the Interstate Commerce Com- 
mission and various State commissions in all respects that are necessary to 
assure protection of all shipping interests. All pipeline rates, charges, minimum 
tender requirements, and practices, are subject to such regulation both as to 
their reasonableness and as to their freedom from unjust discrimination or undue 
prejudice. ° 

It is pertinent in this connection to quote the following paragraphs of the 
Interstate Commerce Act: 

“Sec. 1 (3). The Term ‘common carrier’ as used in this part shall include 
all pipeline companies. * * * Wherever the word ‘carrier’ is used in this 
part it shall be held to mean ‘common carrier’. * * *” 

“Sec. 1 (5). All charges made for any service rendered or to be rendered 
in the transportation of passengers or property as aforesaid, or in con- 
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nection therewith, shall be just and reasonable, and every unjust and un- 
reasonable charge for such service or any part thereof is prohibited and 
declared to be unlawful * * *.” 

“See, 2. That if any common carrier subject to the provisions of this part 
shall, directly or indirectly, by any special rate, rebate, drawback, or other 
device, charge, demand, collect, or receive from any person or persons a 
greater or less compensation for any service rendered, or to be rendered, in 
the transportation of passengers or property, subject to the provisions of 
this part, than it charges, demands, collects, or receives from any other 
person or persons for doing for him or them a like and contemporaneous 
service in the transportation of a like kind of traffic under substantially 
similar circumstances and conditions, such common carrier shall be deemed 
guilty of unjust discrimination, which is hereby prohibited and declared 
to be unlawful.” 

“See. 3. (1) It shall be unlawful for any common carrier subject to the 
provisions of this Act to make or give any undue or unreasonable preference 
or advantage to any particular person, company, firm, corporation, associa- 
tion, locality, port, port district, gateway, transit point, or any particular 
description of traffic, in any respect whatsoever or to subject any particular 
person, company, firm, corporation, association, locality, port, port district, 
gateway, transit point, or any particular description of traffic to any undue 
or unreasonable prejudice or disadvantage in any respect whatsoever.” 

What the foregoing provisions of law mean is that any shipper can file a com- 
plaint with the Interstate Commerce Commission, testing the alleged unreason- 
ableness or alleged discriminatory effects of any pipeline rates, charges, mini- 
mum tender requirements or practices. This is also true in connection with 
intrastate traffic on complaints filed with the state commissions. Pipelines 
have been made common carriers by statute and their status as interstate com- 
mon carriers has been affirmed by the Supreme Court of the United States. 
The Pipe Line Cases, 234 U. S. 548. It is their duty, as common carriers, to 
receive and transport oil for all shippers alike regardless of who the shippers 
may be or what affiliations they may have. Unreasonable charges are unlawful 
and all rules, regulations and practices must be free from unjust discrimintion 
as between shippers, receivers, or localities. 

In addition, Section 6 of the Interstate Commerce Act requires the filing with 
the Interstate Commerce Commission of all rates and charges for transportation 
and a pipeline is forbidden to engage in transportation of oil unless its rates 
and charges have been filed. Published rates must be strictly observed. No 
carrier may lawfully refund or remit in any manner or by any device any por- 
tion of the rates and charges as specified in its tariff schedules, nor extend to 
any shipper or person any privileges or facilities except such as are specified in 
such tariffs. 

Section 15 (1) provides that whenever, after full hearing, upon a complaint 
made by an interested party, “or after full hearing under an order for investiga- 
tion and hearing made by the Commission on its own initiative, either in exten- 
sion of any pending complaint or without any complaint. whatever,” the Com- 
mission shall be of the opinion that any rate or charge or regulation or practice 
is or will be unjust or unreasonable or unjustly discriminatory or unduly 
preferential or prejudicial, the Commission is authorized to determine and pre- 
scribe what will be a just and reasonable rate or charge or what regulation or 
practice will be just and reasonable. When the Commission has made such a 
finding, no pipeline company is permitted by law thereafter to publish, demand, 
or collect any rate or charge in excess of the maximum or less than the mini- 
mum so prescribed and must adopt the regulation or practice so prescribed. 

Common-carrier pipeline companies are therefore subject to the same exact- 
ing supervision and regulation of rates and practices as are common carriers by 
railroad. Shipping interests, whether producers, refiners, or other interested 
parties, have ample statutory protection in existing law. 

We have referred in some detail to the provisions of law now in effect be- 
cause they are complete and their requirements are very exacting. It is under 
this same statute that the railroads have been regulated both as to rates and 
service. The legal authority is ample to protect shippers, receivers, pipelines, 
and the public. 

It is clear that the power of regulation would neither be increased nor de- 
creased by a change affecting integration of the pipelines. Such a change 
would not add to the efficiency of federal or state commissions or to the effec- 
tiveness of their administration of the laws. If any present or prospective 
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shippers have grievances against pipelines such grievances can be asserted 
before federal or state commissions against present owners quite as successfully 
as against any owners who might be substituted for them. Not only that but 
such grievances are less likely to arise because the present owners have much 
at stake in keeping the good will of the producers who are the source of a large 
part of their crude-oil supply. In fact, the relatively small number of cases 
brought against pipeline companies has probably been due to the general free- 
dom from discriminatory or unfair practices prevailing in their transportation 
of crude oil. 

Integrated operation of pipelines affords a number of advantages to small 
producers. Among these are the rapid building and extension of pipelines to 
areas of newly discovered production; the maintenance of rates for gathering 
and trunkline service from areas of low production on a basis of equality with 
areas of flush production; and the continuation of pipeline service to stripper 
wells long after the transportation has ceased to be profitable. Under existing 
law, and notwithstanding the integration of pipelines, any person has a right 
at all times to tender crude oil to any common-carrier pipeline company for 
transportation to any destination served by that line. Likewise he has the right 
to construct his own pipeline from his well or wells to a point where it may 
connect with an existing common-carrier pipeline and thereby reach any 
destination served by that carrier. He may also construct a refinery at a point 
along the route of any existing common-carrier pipeline company and tender 
his oil for transportation to that company. If the combined tenders of all 
shippers using the pipelines exceed their capacity, the oil will be transported 
ratably under well-established principles. 

(d) The Unique Record of Pipe Lines in the Field of Transportation.—There 
are some things that can be said of petroleum pipelines on which the record is 
clear and which, so far as we know, have never been disputed by anyone. 

They are these: 

(1) Pipelines have been built by private capital, without land grants or 
other public financial aids, and have been operated without governmental 
subsidies. 

(2) The capital that has been raised to build pipelines has been actually 
and economically spent in pipeline construction. There has been no pro- 
motion of petroleum pipelines for the purpose of speculation in securities 
or otherwise. 

(3) Pipelines have been rapidly built and, as new producing fields have 
been discovered, have been promptly extended to those fields. The new 
construction has kept the pipelines adequate in capacity to transport the 
steadily increasing public requirements for petroleum. 

(4) Pipelines have everywhere brought the crude oil market to the pro- 
ducer’s well. He may sell his oil where it is produced and is not compelled 
to provide transportation facilities or arrange for the transportation of his 
oil, nor to seek a buyer at the location where it will be refined, however 
close or distant. 

(5) Methods of pipeline construction, operation, and maintenance have 
been steadily improved by research and experience, resulting in speedier 
installation, lower original cost per mile of line, and apart from such vary- 
ing factors as labor and material expense, lower operating costs per barrel 
of oil transported. 

(6) Pipelines have materially reduced transportation costs and are, in 
fact, the lowest cost agency for land transportation of petroleum. 

(7) The transportation service rendered by the pipelines has been efficient, 
dependable, and safe. 

(8) With one minor exception, there have been no bankruptcies or receiver- 
ships or reorganizations of affiliated pipeline companies due to unsuccessful 
operations or otherwise and, in consequence, no substantial losses to savings 
institutions or private investors. 

These are significant facts, and they are not disputed. To the mind of anyone 
familiar with the history of American transportation, they suggest contrasts with 
other carriers—contrasts, however, which are unnecessary to this discussion and 
may, therefore, be left unstated. But it is pertinent to repeat a significant state- 
ment made by the Interstate Commerce Commission in its latest annual report: 

“* * * The bankruptcy of a large number of the railroad companies has 
attracted much attention, but the fact is that the same malady has afflicted 
motor carriers, particularly those engaged in the carriage of property, cer- 
tainly to as great an extent. Their general financial condition has been most 





CONSENT DECREE PROGRAM—DEPARTMENT O¥ JusTICE 1101 


distressing, and this has also been true of water carriers and air carriers in 
general. The one exception has been the pipelines, whose efficiency and low 
operating costs, together with favorable business affiliations, have made them 
very prosperous.” (52nd Annual Report, Interstate Commerce Commission, 
November 1, 1988, pp. 17, 18.) [Italies ours. ] 

In other words, pipelines have made a unique record as the one form of Ameri- 
can regulated transportation which has completely met the tests of both service 
and solvency.. This the Commission attributes to the efficiency of the pipelines, 
their low operating costs, and their favorable business affiliations. 

The oil industry has been the subject of thoroughgoing federal and state inves- 
tigations time after time. A reference to the more important of these investiga- 
tions is contained in Appendix D. They have been conducted by the Federal 
Trade Commission, by federal and state legislative committees, regulatory com- 
missions, and other agencies. In many of these investigations testimony has 
been taken at great length. No person having a real or fancied grievance has 
failed to get a hearing. It may be fairly said that the findings in these investiga- 
tions, taken as a whole, recognize the soundness of integrating pipelines with 
the other operations of the oil industry. 


INVESTIGATIONS OF PIPELINES 
A. Past investigations 


There have been many investigations by governmental agencies of the oil indus- 
try, some of which have been devoted primarily, or to an important extent, to a 
study of pipeline transportation of crude oil. Valuable material is contained in 
the reports of these investigations which obviously need not be restated here. 
A reference to some of these investigations should be made, however, for the 
further study of anyone who may be interested : 

The Interstate Commerce Commission issued a report in 1912—Jn The Matter 
of Pipe Lines, 24 1. C. C, 1. 

The Interstate Commerce Commission in 1915 issued a report on “Production, 
Transportation, and Marketing of Crude Petroleum.” 

The Federal Trade Commission in the following year, 1916, made its “Report 
on Pipe Line Transportation of Petroleum.” 

The Federal Trade Commission in 1927 made a report on “Petroleum Indus- 
try—Prices, Profits, and Competition.” 

A recent exhaustive study of pipelines is embodied in “Report on Pipe Lines,” 
prepared by Dr. Walter M. W. Splawn, as Special Counsel to the Committee on 
Interstate and Foreign Commerce, submitted by the Committee to the United 
States House of Representatives and published as House Report No. 2192, Parts 
I and II, 72nd Congress, 2d Session, 1933. 

The two more recent reports above referred to have direct reference to current 
problems and constitute authoritative studies of pipeline transportation. The 
most recent report prepared by Dr. Splawn, who is now a member of the Inter- 
state Commerce Commission, consists of 967 printed pages and is replete with 
valuable information concerning oil pipelines and their operation. Among the 
conclusions of this report is the following: 

“Oil pipelines are found as a result of this investigation to be plant facili- 
ties in an integrated industry. They are very different from railroads in 
that railroads carry all manner of freight whereas oil pipelines are limited 
to one product : Petroleum carried in one direction, from a diminishing source 
of supply. Pipelines have been built primarily by oil companies. It appears 
very difficult to apply the “commodities clause” to oil pipelines. If the oil 
companies were forced to sell the pipeline companies, who would buy them 
and who would build to newly discovered oil fields? It appears that what- 
ever regulation of oil pipelines may be necessary, it may be provided in recog- 
nition of the character of pipeline transportation and its relation to the 
oil business.” 

B. Pending investigation 


1. The Investigation of Pipe Line Rates and Practices before the Interstate 
Commerce Commission—Docket No. 26570 


It should be noted that the Interstate Commerce Commission has under way 
an extensive investigation of pipeline rates and practices involving transporta- 
tion of crude oil by a very large number of the pipeline carriers which operate 
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east of the Rocky Mountains. This general investigation, Docket 26570, was 
instituted by the Commission on its own motion, under orders dated June 30 and 
September 26, 1934. In that year some voluntary reductions in pipeline rates 
were filed with the Commission. These reductions brought about a request for 
suspension of the reduced rates by an association of independent refiners and by 
the Administrator of the Code of Fair Competition for The Petroleum Industry. 
It was asserted in the protest that the reduced rates were unduly low and would 
injure the protestants. The Interstate Commerce Commission declined to sus- 
pend the tariffs, but in lieu of such suspension instituted its general investigation. 
The respondent carriers in this investigation are the following: Ajax Pipe Line 
Co.; Arkansas Pipe Line Co.; Atlantic Pipe Line Co.; Buckeye Pipe Line Co. ; 
Continental Pipe Line Co. ; Empire Pipeline Co. ; Fureka Pipe Line Co. ; Gulf Pipe 
Line Co.; Gulf Pipe Line Co. of Oklahoma ; Gulf Pipe Line Co. of Pennsylvania ; 
Humble Pipe Line Co.; Illinois Pipe Line Co.; Imperial Pipe Line Co., Ltd. 

Indiana Pipe Line Co.; International Pipe Line Co.; Montana Pipe Line Co.; 
National Transit Co.; New York Transit Co.; Northern Pipe Line Co. ; Oklahoma 
Pipe Line Co.; Pan American Pipe Line Co.; Pure Oil Pipe Line Co.; Shell Pipe 
Line Corporation; Sinclair Prairie Pipe Line Co.; Sinclair Prairie Pipe Line Co. 
of Texas: South West Pennsylvania Pipe Lines: Standard Pipe Line Co.; 
Standish Pipe Line Co.; Stanolind Pipe Line Co.; Texas Pipe Line Co.; Texas 
Pipe Line Co. of Oklahoma ; Texas-Empire Pipe Line Co.; Tide-Water Pipe Line 
Co., Ltd. ; Tuscarora Oil Co., Ltd. 

The first step in this investigation was the issuance of questionnaires prepared 
by the Commission which were sent to each of the respondents requiring them to 
report in detail for the years 1929 to 1934 the facts as to their. organization, 
capitalization, investments, operations, and earnings. Upon the securing of the 
answers to these questionnaires, the Commission set the investigation for hearing 
in Washington on July 23, 1985. At that hearing there were filed in evidence 
the returns to the original questionnaires and summaries of such returns prepared 
by the Commission’s staff. Although this hearing had been made widely known 
throughout the industry and offered an opportunity to any producer or refiner 
or shipper by pipeline or other interested person to present testimony, no evi- 
dence, other than the answers to the questionnaires and their summarization, 
was offered except that of one witness who had protested the rate reductions. 
Subsequently, the examiner’s proposed report was issued in which it was recom- 
mended that the Commission issue a rule against the respondents requiring them 
to show cause why the existing rates and minimum tender requirements should 
not be found to be unreasonable for the future. 

Thereupon, the respondent pipelines filed exceptions to this proposed report 
and motions to reopen the investigation for further hearing. This was followed 
by oral argument before the entire Commission on October 22, 1936. Thereafter, 
on December 7, 1936, the Commission issued an order reopening the investigation 
for further hearing and requiring the respondent pipeline companies to bring 
their replies to the questionnaire down to October 1, 1936. In that order the 
Commission defined the scope of the reopened investigation as follows: 

“It is further ordered, That the issues in the investigation herein shall 
comprehend the legality and lawfulness of each and all rates, charges, rules, 
regulations, and practices of each of the respondents herein so far as such 
rates, charges, rules, regulations, and practices affect or may affect inter- 
state transportation of crude petroleum or crude petroleum oil by pipeline, 
with a view to prescribing such just and reasonable rates, rules or regula- 
tions as may appear to be necessary.” 

The supplemental answers to the questionnaires were filed and were intro- 
duced in evidence at a hearing held on November 9 and 10, 1938, together with 
further supplemental answers which brought the data requested by the Commis- 
sion down to June 30, 1988. At this hearing respondent pipeline companies 
offered a number of witnesses with respect to their rates and practices. This 
was a second public hearing, again made widely known throughout the petroleum 
industry, but at this hearing no one appeared to complain of or attack any of 
the rates, charges or practices of the respondent pipeline companies. 


“«e 
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As I have indicated, the Commission's questionnaires addressed to the re- 
spondent pipeline companies requested the filing of very complete data. This 
information has been presented in the record, briefs have been filed and the 
case is now awaiting the examiner’s report. 

From the testimony which has been offered the evidence shows that the 
rate of reductions which were filed in 1934, and which precipitated the investi- 
gation, have been followed by a series of other rate reductions, with the down- 
ward trend still continuing. The percentages of reductions differ somewhat 
with the different carriers but the evidence in the case shows that they are very 
substantial and range from 18% to, in some instances, approximately 48% of 
the rates previously in effect. Exhibit No. 9 in this case contains a comparison 
of pipeline rates on crude oil with rates published for transportation by rail- 
road between the same points and shows that the pipeline rates averaged 
35.72% of the railroad rates. 

There are also pending before the Interstate Commerce Commission the issues 
involved in Petroleum Rail Shippers Association v. Alton & Southern Railroad 
et al., Docket No. 28106. This complaint alleges illegality in both railroad and 
pipeline rates on north-bound traffic from the Mid-Continent field and in certain 
practices of the pipeline companies. 

The fact that the pipeline rates have been so substantially reduced in so 
recent a period—the reduction in fact continuing down to May 1939—means 
that no financial returns of pipeline operations for previous years can accu- 
rately reflect the situation as it exists today. It is suggested that the financial 
results of pipeline operations for the full year 1939 must be secured before a 
fair reflection of the current situation can be had. The extent of the recent 
rate reductions will, no doubt, be fully reflected in the findings of the Interstate 
Commerce Commission in Docket 26570 and based upon the present status of 
that investigation the Commission’s report May reasonably be expected to be 
issued in the Fall of 1939 or early in 1940, 


2. Valuation of Pipe Lines by the Interstate Commerce Commission 


The valuation of pipelines by the Interstate Commerce Commission has made 
rapid progress. The present status of the valuation proceedings is as follows: 

The valuation proceedings embrace 66 companies, operating approximately 
96,000 miles of pipeline. 

Of these companies, final valuations have been adopted for 34 companies, 
operating 49,186 miles of line, 

Tentative valuations have been found for 7 other companies which operate 
21,656 niles of pipeline. 

Underlying engineering, accounting and land reports have been served upon 
6 additional companies which operate 9,985 miles of pipeline. 

In these valuation proceedings of pipelines the Commission has functioned 
without any special appropriation but its progress has been so rapid as to 
warrant the present expectation that final valuation for all companies subject 
to the Act to Regulate Commerce will be completed before the close of the 
next calendar year (1940). 


RECENT TRENDS IN PETROLEUM TRANSPORTATION 


One of the questions which has been presented for discussion is this: “The 
trend of the past ten years from movement of petroleum products by railroad 
to transportation by privately owned pipelines, tankers and trucks and the 
reason therefor. Are the economies resulting from the use of such private 
transportation facilities passed on to the public?” 
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A. The trends 
The following table shows, as to carload traffic, the tons originated on the 
railroads of all freight traffic and of refined petroleum products, for each of 
the years 1926 to 1938, inclusive: 


Comparison of railroad tons originated, refined petroleum products versus all 














traffic 
All Carload Refined Percent 
Freight Petroleum Petroleum 
Revenue Products Products of 
Tons Carload Tons All Traffic 

Originated Originated 

1, 297, 030, 164 48, 937, 797 3.8% 

1, 243, 594, 515 51, 663, 251 4.2% 

1, 248, 989, 045 58, 479, 796 4.7% 

1, 303, 047, 736 64, 239, 958 4.9% 

1, 123, 529, 915 62, 901, 258 5. 6% 
871, 412, 283 55, 614, 724 6.4% 
630, 989, 027 46, 706, 741 7.4% 
684, 591, 748 45, 463, 536 6.6% 
750, 950, 692 49, 666, 030 6. 6% 
775, 587, 961 48, 717, 996 6.3% 
942, 538, 210 53, 000, 808 5.6% 
998, 397, 809 54, 614, 398 5. 5% 

i taih, b sihas otis 5cihabn ten sith biieiditie hide seaauledenwanttveping: 757, 469, 713 48, 644, 376 6.4% 
Ratio of tons, 1938 to 1926 (percent)......._......---.... 58 DFS Pedals tadeccduc 


Authority: Interstate Commerce Commission, Freight Commodity Statistics, Class I Steam Railways. 


This Table shows that, during the last 9 years, in its own volume and, with 
relation to the volume of other freight, the railroad tonnage of petroleum 
products has been very stable. Due to the fact that the production of petroleum 
products was better maintained during the period of prolonged depression fol- 
lowing 1929 than the production of many other commodities the tonnage of 
petroleum products constituted a larger proportion of the total tonnage of all 
traffic than it had in the previous years and this in spite of the fact that gasoline 
began to move by pipeline in 1931. In the five-year period 1926-1930, inclusive, 
refined petroleum products constituted 4.6% of all railroad carload tonnage. 
It has been higher than that percentage in each succeeding year, the figure 
for 1938 being 6.4%. It should also be noted that while the railroad tonnage 
from all carload traffic in 1938 was 42% less than it was in 1926, the railroad 
tonnage of petroleum products was approximately the same. 

The Table shows that the percentage relation of the railroad carload tonnage 
of refined petroleum products to tonnage of all carload traffic increased from 
3.8% in 1926 to 6.4% in 1938. It will be of interest to make the same compari- 
son with the principal commodity groups as reported by the Interstate Commerce 
Commission. This comparison, which includes a relatively small tonnage of 
L. C. L. freight, follows : 


Percent distribution of freight traffic by rail 














1926 1938 

Commodity group Per- Per- 

Tons origi- cent Tons origi- cent 

nated distri- nated distri- 
bution bution 
Products of Agriculture___....__.-- ithniebeadnens ..---| 111, 787, 387 8.4 95, 389, 713 12.3 
Animals and Products. -_.............--- : ‘salted . 26, 243, 489 2.0 14, 760, 144 1.9 
ie cn deena i emia 757, 703, 138 56.7 408, 834, 921 53.0 
ORETGEE WII, nn occndciciccennnecvewe sscsendecal See 7.8 43, 973, 197 5.7 
Manufactures & Misc................-.----- a ; 296, 066, 483 22.2 194, 511, 738 25. 2 
Oe sila ete 7 39, 490, 989 2.9 14, 392, 307 1.9 
alae itiehd ciel aia kidieaiaeicaan ....-.---|1, 336, 142,323 | 100.0 771, 862,020 | 100.0 

| | 


Source: Freight Commodity Statistics, Interstate Commerce Commission, Class I Steam. Railways. 
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It will be noted from the foregoing table that the railroads lost a substantial 
amount of tonnage in every commodity group in 1938 as compared with 1926. 
The figures for the intervening years show, with some variations, a general 
downward trend. Products of forests, for example, as indicated above, showed 
a decline of 60,877,640 tons. Their percentages of the total were 7.8 for 1926 
and 5.7 for 19388 as compared with 3.8 and 6.4 for refined petroleum products. 
There was a railroad traffic loss in the aggregate of 564,280,303 tons, or 42%, 
but, for the same comparison, refined petroleum products showed a loss of only 
293,421 tons, or about % of 1%. 

If we turn from tonnage to revenue the results are substantially the same. 
In 1928 the railroads derived from petroleum products 7.5% of their revenue 
from all freight carload traffic. In 1936 it was 7.5%; in 1938, 8.1%. The fol- 
lowing table gives the figures for the years 1928-1938, inclusive. 


Comparison of freight revenue from all carload traffic versus refined petroleum 














products 
| 
Revenue Revenue Percent, Rev- 
All Carload Refined enue from 
Freight Petroleum Petroleum 
Trafic Products of all Carload 
Traffic 
WR ict vitite dc cacdinneswcnscowevensetesmiuhteseareagmntt $4, 317, 698, 024 $322, 633, 198 7.5 
po ae ee 4, 451, 890, 050 352, 353, 923 7.9 
1930... 3, 777, 145, 342 339, 138, 460 9.0 
eee ee 3, 019, 039, 343 296, 420, 781 9.8 
EE eee Se el 2, 280, 897, 221 236, 292, 544 10. 4 
Pidininnecksneetlinatdinbudnniibbinendachcaltdnis 2, 350, 138, 203 217, 304, 635 9.2 
QO nnn cncadccccenccucccceteetenweenwawantaccnewseucss 2, 506, 068, 320 224, 068, 723 8.9 
1985__. Je 2, 662, 142, 958 220, 849, 117 8.3 
PEL cicinn oxen lMabas JIT-RE 8, 171, 233, 547 237, 483, 533 7.5 
1937 en : wi ipatnhdetiaeiitliiatiandedihaitl 3, 251, 215, 140 235, 269, 641 7.2 
1938 uoaGebome tee evans 2, 733, 635, 419 221, 220, 437 8.1 
Ratio of Revenue 1938 to 1928. moines 63% Ge |....bssissiit... 


Source: Interstate Commerce Commission, Freight Commodity Statistics, Class I Steam Railways 
Figures not available for years prior to 1928. 


It is interesting to note that while revenue from all carload freight traffic in 
1938 was 37% less than in 1928, the revenue from petroleum products was 327% 
less, somewhat better than the general average trend. This loss by the railroads 
in carload freight revenue from petroleum products, in 1938, as compared with 
1928, was approximately the same or considerably less than in all the major 
freight classifications, viz, products of agriculture 28%, animals and products 
349, products of mines 40%, products of forests 52%, manufactures and mis- 
cellaneous 34%. 

It is undoubtedly true that in recent years pipelines, ships, and tank trucks 
have substantially improved their relative position, as compared with railroads, 
for the transportation of petroleum products. 

As to crude oil, pipelines more than 50 years ago became the established car- 
riers for land routes. It is only when new pools are found that a railroad, 
if fortunately located with respect to the pool, can obtain a substantial amount 
of crude-oil shipments, and then only until a pipeline has been extended to the 
pool. 

This means that as to crude oil there has been no important trend away from 
railroads to pipelines in recent years. Pipelines became the more economical 
and efficient means of crude oil transportation soon after the earliest pipelines 
were laid. 

It will be of interest to note in the following table the receipts of domestic 
crude oil by refineries, separated by method of transportation. 
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Receipts by refineries of domestic crude oil by method of transportation; and 
imports received by refineries, in thousands of barrels of 42 U. 8. gallons 


























| By Tank Total | Imports by 
By Pipe By Boats Car and Receipts of | Boat and 
ines Trucks Domestic |< % of Total 
Crude Oil | sadn 
_ namie peneunaneaaeeas Seppe eeg psereerpeneny ae awecten 
' 
1934*_...-- : wdisibcn beieeniialh jp nee 42,448 | 18, 445 
| 2205, 978 14, 520 | 7, 857 
639, 188 | 196, 968 26, 302 862, 458 35, 064 
74.4% 22. 8%| 3.1% 100% | 3.9% 
UP a cnc icee ee | 446, 252 | 55,347. | 15, 711 
230, 885 | _164, 929 9, 659 
667,137. | "220, 276 25, 370 | 912, 783 | 32, 239 
73.1%| 24.1% 2. 8%| 100% 3.4% 
eee = —————$——————— —=_——SO zi 
| Siheancgaiane 517,310 | 68, 649 14, 554 | 
247, 166 184, 908 7,623 | 
764,476 | 253,557 | 22,177 | 1,040,210 32, 327 
3. 5%| 24. 4%| 2.1% 100% 3.0% 
BR ccteenannclnemesiidenssnsoseel tal 0M E 2d 
276,617 | 201, 757 | 8, 521 
846, 171 280, 303 | 36,746 | 1,163,220 | 27, 484 
72. 7% 24. 1%| 3. 2%| 100%| 2.3% 
PB cece ackht S | 590,051 | 74,075 | 21, 987 | 
| 254, 324 | 182,825 | 7,736 | 
854,275 | 256, 900 29,723 | 1,140,898 26, 412 
| 74.9%| 22. 5%| 2. 6%| 100% 2.3% 
| 








*Revised. 
| By intrastate movements. 
2 Interstate. 


Note.—Throughout the table the first line shows intrastate movements, the second line interstate move. 
ments. Thus for 1938, 599,951,000 bbls. were received by pipe line intrastate and 254,324,000 bbls. interstate’ 
74,075,000 by boat intrastate and 182,825,000 interstate, etc. 

Source: Bureau of Mines, Crude Oil Reports by Refineries. 


The foregoing table gives receipts at refineries by methods of transportation 
making the immediate delivery. All of the oil, of course, is carried by pipelines 
at some part of its movement. 

The increase in barrels of both crude oil and refined oils transported is shown 
for pipelines in the following table: 


Crude and refined oils originated a9. pipelines reporting to the ICC, in barrels 





of 4 . S. gallons 
Crude Refined 
eal Ci elec eteat ies selapaeeaivnaalias ed 489, 135, 318 | 15, 658, 462 
1932 eae ‘ 508, 087, 978 | 24, 907, 805 
1933__- ; "i 537, 631, 335 29, 009, 859 
RN etetincs. Uh uta ssctiaden tenes ahi, ae le . enecewene-} ) 85% 3140500 35, 280, 864 
1935___- ; i 722, 995, 200 43, 593, 203 
1936 __- 9 ; | 755, 052, 741 | 51, 547, 384 
1937... iend (alle. scare gulisi sii Su 885, 370, 113 | 62, 978, 252 


1938 . 794, 030, re | 65, 116, 820 


Source, except for 1938: Interstate Commerce Commission, Statistics of Oil Pipe Lines—1921-1937. For 
1938, Preliminary Abstract of Statistics of Oil Pipe Line Companies. 
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As to movements by tanker the following is indicative of trends in the last 
four years: 


Movement of crude oil and refined products to eastern ports in the United 
States, 1935-1938 
(Thousands of barrels of 42 gallons] 


j | 
| | | 























} 1935 1936 =| «1987 | (1938 
esata iid ania = all cigs — 
California to the east coast: | | 

CPO). dé tech) See baeauaee se winds Scmgekiteil maths ~aeh | aadel } 121 | 923 
Gasoline : A568 > a 7,108 | 5, 815 4, 144 | 2, 965 
Kerosene . | 1, 189 1, 133 | 476 350 
Gas oil, ete__- 2 BUS B } gr7 |f 625 | 726 | 321 
Residual tel of] ics 005. Srcshayecasse- : Dail we <ailniy atatrateda bins 338 
Asphalt and road oils-_.-- ’ 178 \ 419 { 415 491 
M iscelJaneous. -- / 517 49 | 33 
SORE ational Tie tiets wep tebinaed 9, 769 | 7, 992 5, 931 | 5, 421 
Gulf to east coast: 2 wee ot) Oey tT See 
Orea@eig it dsl.) Hosad ish etl ae | 141, 193 153, 026 | 170, 776 150, 716 
Gasoline... .... foes - i ia a ila catte 75, 802 | 90, 558 104, 127 | 105, 036 
Kerosene ____ _- odes wen Scntuieamiedl 14, 491 15, 936 | 18, 330 | 19, 915 
Gas oil, ete... \\ nese 4 ‘ 27, 452 | 29, 187 
Residual {uel oil___- 1o1.....}f 8% S21 | 80, aa { 56,891 | 56, 987 
Lubrieants.._......-..- 7 stecdtien tious 2, 191 2, 762 | 3, 186 | 4, 451 
Miscellaneous... : : 126 201 | 263 | 494 
Bes ~ 6 dated aids kes Hp desde SORE ~ dah 296, 124 | 342, 914 | 381, 025 | 366, 786 
! Lubricants. 
? From Petroleum Conservation Division, Department of Interior. 


Source: Bureau of Mines. 


Data are not available to state accurately the amount or growth of the petro- 
leum movement by tank truck. 

Two forces are plainly at work in the transportation situation affecting not 
only petroleum but all transportable commodities. One is competition for traffic 
between several types of carriers. The other is a reduction in total transporta- 
tion requirements due to relocation or decentralization of industry. 

The first has been stated by Commissioner Eastman in a recent address before 
the Academy of Political Science, Columbia University : 

“Until 1920, or thereabouts, the railroads dominated the transportation 
scene, and transportation problems were very largely railroad problems. 
But the scene has shifted, and very greatly. You know of the extraordinary 
development of competing forms of transportation, by highway, by water, 
by air, and underneath the ground, a development which is continuing with 
accelerating rapidity. It has changed our transportation problems, in 
important respects, very radically, and we have all had to stop and take 
note. * * * 

“In view of the great growth of competition and the frequent oversupply 
of facilities, the market for transportation has become distinctly a buyers’ 
market. There has in the past been a tendency, I am afraid, to regard it as 
a sellers’ market, in which those served had to take what was offered at 
whatever price was set, and this tendency was strengthened by public regu- 
lation. Until very recently, many apparently believed that the only thing 
which set a limit to railroad earnings was the Interstate Commerce Com- 
mission. * * * 

“Discussion centered around the Commission, on the theory that all rail- 
road ills could be cured if only the prices for their services were made suffi- 
ciently high. ‘The Commission was the devil that stood in the way. It was 
not even appreciated, until long after 1920, that the unforeseen factor which 
was eating into earnings was the rapidly progressing slaughter of the pas- 
senger traffic by the automobile and the more gradual invasion of the freight 
fielé by the truck. The Commission itself was slow to recognize the facts. 
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“As matters now stand, and are likely to stand for some time to come, the 
railroads and the other carriers are more nearly in the situation of ordinary 
competitive business. They must cater to the consumer, study his needs and 
wishes, and try to give him the service which he wants at the price which 
he is willing to pay. Success will go to those who can create new traffic 
by giving continually better service at lower prices. The fact is that there 
is no fixed amount of transportation to be performed, but instead an amount 
whose limits are dependent only on the facilities afforded and the price of 
service. The practical problem for the carriers is to tap the huge reservoirs 
of potential traffic and swell the volume of their business. * * * 

“The task for the railroads and the other carriers, therefore, is to fit their 
service and their prices to the needs, desires, and purses of their present 
and potential patrons. They must be eternally on the alert to improve oper- 
ation, service, equipment and rates, take advantage of everything that mod- 
ern science has to offer, and cut waste out by the roots.” 

One of the striking shifts in transportation in recent years is shown in the 
report of The Committee of Six, appointed by the President September 20, 1938. 
Receipts of livestock at seventeen large markets are stated for each of the years 
1926 to 1937, inclusive. In 1926 the railroads hauled 55,068,356 head, or 89 per- 
cent of the total, 11 percent having been brought in by truck. In 1937 the rail- 
roads hauled 22,255,610 head, which was 48 percent of the total. The transpor- 
tation of livestock by motortruck has steadily increased until in that year the 
trucks brought in 24,159,415 head, or 52 percent. 

The Interstate Commerce Commission has made a study of “Fluctuations in 
Railway Freight Traffic Compared with Production.” In this study the produc- 
tion of each commodity in each year, 1929 to 1937, inclusive, has been used as a 
potential source of railroad traffic on the assumption that the railroads might 
get the same percentage of the traffic that they got in 1928. This assumption of 
course ignores the element of relocation, or decentralization, of industry which 
has been taking place and which will be later referred to. But on that assump- 
tion the study finds the following net losses in railway traffic in 1937. 


Net losses railway traffic, based on production, actual tonnage compared with 
tonnage that would have been transported if the railroads had maintained the 
same percentage of each commodity as in 1928 


1937 

Commodity group: Net Losses in Tona 
OES OE TOG... « cctishei tend dtd aemaenimauina 22, 675, 000 
I, I cal ath ench hind gedit 9, 750, 000 

I Races ssinissdapainsnenibenmenntubeheas dllee 38, 731, 000 
IS i il a 17, 153, 000 
I ic alanine 54, 766, 000 
ee eacanietaammiiian=ieseunian 17, 253, 000 

ac i a a i a eel 160, 329, 000 


Source: ‘Fluctuations in Railway Freight Traffic Compared with Production.’ Inter- 
state Commerce Commission, 


In the figure for manufactures is the Commission’s estimate of the net loss in 
refined petroleum products (19,808,000 tons) ; in the figure for products of mines 
is the estimate for net loss in crude oil (6,018,000 tons) and an estimated gain 
of 1,344,000 tons for asphalt. 

The very large net losses in all commodity groups are stated here so that no 
one will gain the impression that “the trend of the past ten years from movement 
of petroleum products by railroad” to other means of transportation is unique 
so far as the oil industry is concerned. On the contrary the fact is that the 
railroads have held their oil traffic remarkably well as compared with other 
commodities. At most the trend is only the oil industry’s participation, and 
on no disproportionate scale, in the revolution which has been taking place in 
transportation during that period. 

The Interstate Commerce Commission in its most recent annual report (Dec. 
1938) shows clearly that any trend away from railroad transportation that 
has taken place in the oil industry is only part of a trend which has run 
through all commerce. The fact that the trend is toward private transporta- 
tion is also noted by the Commission as applying to industry generally. The 
Commission said: 

“Competition.—As stated above, we regard the extraordinary increase in 
transportation competition as a primary cause of railroad ills. Whether 
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it realizes it or not, the country has in fact experienced a transportation 
revolution in a very short space of time. The automotive highway vehicle 
has been the principal factor in this revolution. In the carriage of per- 
sons, it is now by far the most important means of transportation, and in 
the carriage of property it is growing in importance every day. While this 
remarkable development was taking place, the Panama Canal and the 
construction or improvement of many inland waterways added greatly to 
the sum total of water transportation, pipelines were vastly extended and 
put to new uses, and air transportation was born and grew like Jack’s 
bean stalk. ’ 

“This transportation revolution has been characterized, also, by a tre- 
mendous growth of private transportation, as distinguished from common 
carriage for the public. Such private transportation predominates in the 
carriage of persons and has become a very large factor in the carriage of 
property. Many industrialists, including farmers, are served by their own 
motor vehicles or by contract carriers who do not serve the general public, 
and there is much similar transportation by water and air.” 

The reduction in transportation requirements due to relocation, or decentrali- 
zation, of industry has been recently discussed by S. R. Truesdell, special assist- 
ant to the President, Chicago & Northwestern Railway Company (The Traffic 
World, Jan. 14, 1939). He said: 

“Estimates of future traffic made from 1920 to 1929, based on past trends, 
which indicated that freight traffic increased somewhat faster than popu- 
lation, if applied to the year 1936, would have meant at least 450 billion ton- 
miles, or, using the usual proportions, at least 64% billion dollars of transpor- 
tation revenue. If we presume, as has been customary, that all traffic lost by 
railroads has been carried by some other mode of transport, then the total 
transportation bill should now be somewhere around this $6,500,000,000. 
An estimate representing income paid out made by the Division of Economic 
Research of the U. S. Department of Commerce shows such income for 1936 
to have been a little over 5 billion dollars. While it would be serious not to 
consider the inroads made by other types of transportation on rail revenues, 
still, to make the easy explanation that this decrease is due to other forms 
of transport, is greatly to exaggerate the position they occupy.” 

After comparing indices of industrial production 1929 and 1936 together with 
revenues from various types of transport in these years, he said: 

“The only inference that can be drawn is that there is a decrease in traffic 
as a whole, and the causes and cures become more fundamental and serious 
than those due to mere competition. That this is so will be seen by compari- 
sons that reach farther back into transportation history. The loss of more 
than a billion dollars in total transportation revenue between 1929 and 1936 
and 1% billion dollars in rail revenue between the same years, only con- 
tinued a trend that started as early as 1920, even before competition was any 
large factor in the situation * * *.” 

In Appendix C there is a statement taken from Mr. Truesdell’s study which 
details some of the conspicuous instances of decentralization and their effect 
upon transportation requirements. Among the commodities or industries men- 
tioned are flour milling, corn and hogs, sugar beets, bakeries, wine grapes, fruit 
and vegetable juices, cigarettes, textiles, woolens, boots and shoes, furniture, 
paper and pulp wood, iron and steel, automobile assembly plants, tires, heavy 
machine tools, farm machinery, construction materials, and petroleum. 

One of the methods of reducing the total requirements for transportation is 
the exchange of commodities between manufacturers which results in the elimi- 
nation of some cross hauls. 

The fact of the matter is that throughout American industry constant and 
fundamental changes have been taking place in the effort to reduce costs. By 
reason of the large, successive freight rate increases during and following the 
world war period costs of railroad transportation were particularly vulnerable 
and have invoked the search for cheaper methods of transportation. Petroleum 
is a liquid and of course has the transportation characteristic of a liquid. That 
means that it is capable of being loaded into and unloaded from tank vessels, 
tank trucks, tank cars, or land tanks or pumped through pipes, quickly and eco- 
nomically. Transportation of petroleum by pipeline is as natural as the same 
method of assuring a city’s water supply. The remarkable thing is not that there 
has been a trend from rail to pipeline or other medes of transportation but that 
the rail transportation has held its own as well as it has. 
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B. Are the economies resulting from the use of private petroleum transportation 
facilities passed on to the public? 


This question can be answered in the affirmative without hesitation. How- 
ever, it is necessary that the highly significant role played by these transportation 
facilities in making possible a substantial lowering of prices to ultimate con- 
sumers should be understood and appreciated. It may be difficult, if not im- 
possible, to show a direct relation between changes in transportation costs and 
changes in product prices but it is not impossible and, indeed, not difficult to 
show the profound influence which transportation economies have exerted upon 
the prices of petroleum products. 

Between 1928 and 1937, the average price of a barrel of products to ultimate 
consumers declined approximately 66 cents. This fact indicates that, in 1937, the 
public paid for its pertroleum products about 800 million dollars less than it 
would have had to pay for them if they had been sold at 1928 prices. Of course, 
not all of this saving is creditable to the personnel of the oil industry. Some of 
it, for example, was due to a lowering in the prices of supplies and materials 
used by the industry. And even if the latter effect could be accurately measured 
and deducted from the total selling price, the balance would not necessarily rep- 
resent savings effected by transportation economies for the reason that all divi- 
sions of the industry participated in the technological improvements which made 
price reductions possible. How much of the reduction is to be credited to each 
of the several divisions would require a very long and painstaking study. In the 
absence of such a study, there are offered here some facts from which, it is 
believed, substantially sound conclusions can be drawn. 

In the first place, there exists a very high degree of comparability betweeen 
certain oil-industry data for 1928 and for 1937. For part of each year business 
was very good; for the other part, poor. It happened that in the case of the 
earlier year the poor part came at the beginning and, for the latter year, at the 
end. But for both years, the industry earned nearly the same rate of return on 
its investment. The significance of this fact is that the price levels, as a conse- 
quence, are logically comparable and the difference between them needs little, if 
any, adjustment. 

In the second place, the average posted prices of crude oil in the two years 
differed by a relatively minor amount. The countrywide price for 1928 was 
$1.16 and, for 1937, $1.19. From this it may be concluded that the producing 
division’s contribution to the price decline was, at the most, a minor fraction of 
the total. 

How much the refining division contributed is equally problematical in the 
absence of authoritative, comprehensive data on this subject. At the outside, 
it could not have been more than the shrinkage in its gross margins, probably 
not more than about 25 cents per barrel, a figure which is suggested by a study 
of the refinery fuel reports of the U. S. Bureau of Mines and of the refinery labor 
reports of the U. 8S. Commissioner of Labor Statistics. Of course, there are other 
items which enter into the cost of manufacturing petroleum products but these 
two items together represent a very large fraction of the total. 

It will be seen, therefore, that a very important fraction of the total saving of 
more than 800 million dollars must have come from economies effected either in 
transportation or in marketing or in a combination of the two. In other studies 
prepared for submission to the Temporary National Economic Committee changes 
in marketing costs will be discussed. There is a general consensus of opinion 
based upon such data as are available that changes in the efficiency of marketing 
operations might be credited with part of this saving but only with a very minor 
part for the reason that over that part of the last ten years for which authori- 
tative data are available, petroleum merchandising unit costs, in common with 
merchandising costs of other kinds of commodities, moved generally sideways. 
(See Studies of the United States Department of Commerce.) The inevitable 
conclusion, therefore, is that, over this period of years, and it is believed the 
statement will apply to any other period, all or a substantial part of the economies 
effected by the transportation division haye been passed on to th eultimate con- 
sumers of the industry’s products. 

It has been pointed out that detailed accounting support for the preceding con- 
clusion is not available but this does not mean that an inquirer need accept the 
conclusion without some check as to its validity. Sufficient representative cases 
have been investigated to establish tentatively the soundness of the conclusion. 
Such cases necesarily had to take into consideration the effects of technological 
improvement upon operating costs of specific classes of transportation equipment ; 
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the shifts from one class of service to another, notably, the shifts from pipeline to 
water transportation and from rail to water, pipeline, and truck ; and the overall 
reduction in mileage per barrel of products delivered ultimately to consumers 
made possible, in part, by the establishment of systems of terminals and other 
means for the reduction of the total movement relative to the volumes of con- 
sumption. The transportation economies were passed on the consumers, not 
from philanthropic motives but because the economies themselves were the prod- 
uct of competition—a competition which forced the personnel of the industry to 
find cheaper and better ways of doing things and inevitably to make use of those 
cheaper and better ways in gaining access to a share of the consumers’ require- 
ments, 


APPENDIX A.—F reight revenue per car, per car mile, per ton, per ton mile, 
average haul and average loan on class I railroads, 1932 
{Summarizing Class I Railroads’ returns to the Section’s Carload Traffic Survey. All Class I Carriers 


except the Green Bay and Western, New York Connecting, and Toledo, Peoria & Western Railroads 
submitted returns.] 


PETROLEUM AND PETROLEUM PRODUCTS, COMPARED WITH ALL COMMODITIES 


Freight Freight | Freight | Freight | Average 
Reve- | Reve- Reve- Reve- | Haul— | Average | Average 


ICC | Commodity Classification— | nue Per | nue Per | nue Per! nue Per| Traffic | Haul—| Load 
No. Commodity or Group Car— | Car- Ton— | Ton- Origi- | miles | (Tons)— 
| Traffic | Mile— | Traffic Mile | nated—j| Traffic | All 
Origi- | All Origi- | (¢)—All| (miles) |Handled| Traffic 


nated | Traffic nated | Traffic 





360 | Petroleum, crude...........--- $111.06 | $0.2756 | $3.23 0.8004} 403.25 | 252.89 34. 43 
370 | Asphalt (nature al, by-product | 
or petroleum) - 129. 70 . 4254 | 3.70 | 1.2520 | 295.38 | 167.81 33. 98 
450 | Petroleum oils, refined, and all | 
| other gasolines..............-. 148. 86 . 4098 5.27 | 1.5028 | 350.87 | 192.02 27. 27 
451 | Fuel, road, and penne | 
| residual oils, N. O. = Santbiiiel 117. 49 | . 3968 3.47 | 1.2206 | 283. e 173. 23 32. 51 
452 | Lubricating oils and -| 136.85 . 2766 6.19 | 1.2718 | 487.08 | 241.38 21. 75 
453 | Petroleum products, “0. 0.8. 129. 24 . 2993 5.23 | 1.2510 | 418.39 | 224.61 23. 92 


ootese | Group No. 12, Petroleum and 
PYOGUICIB es << coesavcnnppaiscn 141. 50 . 3905 4.86 | 1.3990 


ettibaa Total of all commodities, | 
| including petroleum | 
| and its products.......| 125.55 . 2903 3. 64 1.0008 | 352.98 | 199. 49 28. 16 





347,34 | 193.76 27. 91 














Source: Freight Traffic Report, Appendix 1, Exhibit 110 Freight Traffic Commodity Anatyh is 1932, 
Page 74-75, Federal Coordinator of Transportation, Section of Transportation Service. 


APPENDIX _B.—Average revenue from petroleum per ton originated and per ton 
terminated compared with all traffic class I steam railways 








United States 





| 
ICC | Petroleum—Carloads Average Revenue Per Ton 
No. bias Seka 
1938 Origi- | 1938 Termi- 
| nated nated 
1 
me Pepbet. Moltih bie, moltasrosiea ei) seat $2. 25 $2, 22 
| | Refined oils... -- see eteesecann : 4. 63 | 4. 55 
451 | Road oils, Fuel ofls..........---------- 3 3. 60 | 8. 54 
452 | L ubricating DR acco «hamnaytetaed<<d tena eds tae eebueus 6. 86 | 7.05 
453 | N. O. 8... cavububebsthedddubibhdbdoksdentiieliianetiee al 6. 62 7.02 
370 | Asphalt . 4.20 4.14 
Average (all traffic, including petrole um, carloads) _- os sss os 3. 61 3. 65 
Avera Gis Wet. ©. Be Bd Ge Bid casiesind cn~csebuiis tel daceiiecwen 3. 85 3. 89 





Source: Interstate Commerce Commission— Bureau of Statistics Freight Commodity Statistics—Class I 
Steam Railways in the U.S. Year Ended December 31, 1938. P. 154, 


APPENDIX ©. EFFECT OF DECENTRALIZATION ON TRAFFIC 


“What are the changes that have taken place in the course of industry 
decentralization, and how have they affected rail traffic? 


98505—58—pt. 1, vol. 2——19 
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“Some of these changes can be followed quite definitely. As to foodstuffs— 
wheat grown in the spring and winter—wheat belts prior to 1880 moved by 
rail and down the lakes to flour mills in Buffalo, Rochester, New York, and 
Baltimore, with flour and mill products moving back to the middle west as 
needed. From 1880 to 1900, the milling centers moved to Duluth, Minneapolis, 
Milwaukee, and Chicago. Today, except for grain moved at low rates on the 
Great Lakes to Buffalo and Montreal for export, the milling of wheat is at 
Duluth and Minneapolis for the northern spring wheat region of the Dakotas, 
and at Omaha, St. Joseph, Kansas City, and Wichita for the southern winter- 
wheat belt in Kansas and Oklahoma. Only flour in excess of local require- 
ments moves out of these milling centers by rail and the millfeed is distributed 
locally to livestock feeding territory, replacing cottonseed meal from the south. 
We have already seen the trend in the growing of corn and hogs to the corn 
belt, with no rail transport until the animal is reduced to its lowest dimension 
as meat. 

“The sugar beet industry by tariffs, quotas, and rates has been reduced in 
Ohio and Michigan, eliminated in Wisconsin, and now is found only in North 
Dakota, South Dakota, Wyoming, Idaho, Colorado, and Utah, where the product 
is used locally or shipped to the west coast, reducing the movement of Cuban 
and southern cane sugar. No city or town of any size is now without a ma- 
chine bakery and the bread hampers, once sO common on station platforms, 
are seen no more. Wine grapes, once moving in thousands of refrigerator 
cars of lug baskets for manufacture into wine and brandy, now move as fer- 
mented juice in tank cars and the refuse is thrown on the vineyards for 
fertilizer. The use of fruit and vegetable juices, a phenomenon of recent 
appearance, has eliminated about 50 percent of the weight of these or other 
foods transported. Cigarettes, once produced in cities north of Richmond, now 
are made in cities adjacent to the tobacco fields of Virginia, North Carolina, 
and Kentucky. 

“In textiles, cotton grown in the south until 1900 moved to New England for 
spinning into cloth. In spite of the lack of skill, southern labor was cheaper, 
the raw product was there, and the largest domestic market, so that every 
inducement was present to move the mills to South Carolina and Georgia. 
Since 1920, cotton spinning has doubled in the southern states, and, concur- 
rently, the raw cotton moved by rail has decreased 25 percent. There is every 
indication that, as skills increase, even more fine finished cotton goods will be 
produced in the south, eliminating a two-way haul on most of the materials 
used and produced. While Paterson is the center of real silk manufacture, 
it is even now being threatened by rayon textiles produced at Hopewell and 
Roanoke, Va., Elizabethton, Tenn., and other points close to the forests that 
furnish the raw material. Massachusetts is still the center for the manufac- 
ture of woolen and leather goods, but even now 25 percent of the woolens are 
manufactured west of the Alleghanies and Missouri and Illinois are third and 
fourth in the production of boots and shoes, with Wisconsin, which can obtain 
hides and tanbark cheap, coming to the fore. Furniture has moved from 
Grand Rapids and Chicago to the Piedmont cities of North Carolina, where 
hardwood is available at the factory doors. 

“The paper industry of Michigan and Wisconsin once close to apparently 
unlimited supplies of pulpwood, is now forced to import woodpulp from Canada 
and Sweden to continue in competition with increasing production on the west 
coast and in the south, where the only long-haul transportation will be by 
water. Iron and steel furnaces have expanded to all points that will produce 
the lowest cost for materials, transportation, and distribution. The long con- 
tinued system of “Pittsburgh Plus” prices, which added the freight from Pitts- 
burgh to any local price, is no more, replaced by differential prices to accom- 
plish the same purpose. But neither system produced anything more than the 
actual local freight revenue for the railroads. 

“Automobile manufacturers with largest sales volume have found the rates 
on automobile parts cheaper than on assembled automobiles and have moved 
their assembly plants to all regions of the country, New York, New Jersey, 
Georgia, Missouri, Wisconsin, and the west coast, supplying all local territory 
by driveaways from the factory doors. 

“Tire manufacturers have found the same methods productive of tremendous 
savings, making tires in Los Angeles for the west coast, which tires formerly 
moved by rail from Akron, Ohio. Connecticut, once the sole center for heavy 
machine tools, is now outdistanced by the products of Cleveland, Chicago, 
Milwaukee, Rockford, Racine, and other western cities supplying the automo- 
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bile, farm, and heavy machinery production centers now located in those 
regions. Construction materials, such as pipe, tile, block, and slabs, are more 
and more being site fabricated. Petroleum, which is not moved in quantity 
by pipeline to refineries at Jersey City, Chester, Marcus Hook, Cleveland, 
Toledo, and Whiting, is refined at Tulsa and Oklahoma City and moved as 
gasoline by pipeline wherever possible. AS soon as any permanently large 
volume of gasoline moves steadily in one direction, plans are made to extend 
pipeline distribution. The rail movement of petroleum and products is still 
very large, but covers only irregular and off line movements for local distribution 
beyond the economic limits of private truck delivery. 

“If these relocations of industry have benefited the consumer in lower costs 
(and they undoubtedly have), but at the expense of a permanent and efficient 
transportation system, is there, then, any material and permanent gain’? It 
would seem that, even when the movement of the packing plants and flour 
mills to the farmer’s door had made a readier market for his products, his gain 
was only temporary, other costs than transportation having again placed him 
at a disadvantage in world and domestic markets. It is questionable whether 
the railroads should continue to be the butt of all price reducing efforts. 
American transportation is still the cheapest and most efficient in the world. 
How long will it be?” 

Source: S. R. Truesdell, Special Assistant to the President, Chicago & North- 
western Railway Company, The Traffic World, January 14, 1939. 


APPENDIX D. INVESTIGATIONS OF THE Or INDUSTRY 


1906. Report on the Transportation of Petroleum, United States Commissioner 
of Corporations. 

1906. Report on the Petroleum Industry, United States Commissioner of Corpo- 
rations, Part I, “Position of the Standard Oil Company in the Petroleum 
Industry,” Part II, “Prices and Profits.” 

1911. Standard Oil Company of New Jersey et al. v. United States, 221 U. S. 1 
55 L. Ed. 619, May 15, 1911—To review a decree dissolving a holding 
company as existing in violation of the antitrust act. 

1915. Conditions Affecting the Production, Transportation, and Marketing of 
Crude Petroleum, Interstate Commerce Commission responsive to Senate 
Resolution dated September 28, 1914. 

1916. Report on Pipe Line Transportation of Petroleum, Federal Trade Com- 
mission, in response to S. Res. No. 109, 68rd Cong., Ist Sess., Feb. 28, 
1916. 

1916. Investigation of the Price of Gasoline, Federal Trade Commission, April 
10, 1916. 

1917. Report on The Price of Gasoline in 1915, Federal Trade Commission, pur- 
suant to S. Res. 109, 63rd Cong., Ist Sess., and S. Res. No. 457, 63rd 
Cong., 2nd Sess.—April 11, 1917. 

1920. The Advance in Price of Petroleum Products, Federal Trade Commission, 
pursuant to H. Res. No. 501, Apr. 5, 1920—June 1, 1920. 

1921. Petroleum Industry in Wyoming, Federal Trade Commission, January 3, 
1921. 

1921. Pacific Coast Petroleum Industry, Federal Trade Commission, Part I, 
“Production, Ownership and Profits,” April 7, 1921; Part II, “Prices 
and Competitive Conditions,” November 28, 1921, directed by S. Res. 
138 (66th Cong., Ist Sess.). 

1922. Petroleum Trade in Wyoming and Montana, Federal Trade Commission, 
July 13, 1922. 

1923. Foreign Ownership in the Petroleum Industry, Federal Trade Commission, 
pursuant to S. Res. 311 (67th Cong., 2nd Sess.), February 12, 1923. 

1923. High Cost of Gasoline and Other Petroleum Products—Hearings before @ 
Subcommittee of the Committee on Manufactures, United States Senate, 
67th Cone., 2nd and 4th Sessions, pursuant to S. Res. 295 amending 
S. Res. 292. 

1923. Federal Trade Commission v. Sinclair Refining Company, 261 U. S. 463, 
67 L. Ed. 746, April 9, 19823. The result of an investigation by the Fed- 
eral Trade Commission and the issuance of orders with reference to the 
leasing of pumps and tanks at nominal rentals. 

1924. Letter of Submittal and Summary of Report on Gasoline Prices in 1924, 
Federal Trade Commission, June 4, 1924, made in response to a letter of 
the President of the United States dated February 7, 1924. 
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1926. Reports of the Federal Oil Conservation Board: in response to the order 
of the President of the United States. Complete Record of Public Hear- 
ings, February 10 and 11, 1926. Public Hearing, May 27, 1926. Report, 
Part I, September 1926. 

1927. Petroleum Industry—Prices, Profits, and Competition, Federal Trade Com- 
mission under S. Res. No. 31, 69th Cong., Ist Sess., December 12, 1927. 

1928. Report IJ, January 1928. 

1929. Report III, February 25, 1929. 

1930. Report IV, May 28, 1930. 

1932. Report V. October 1932. 

1931. Regulating Importation of Petrolewm and Related Products, Hearings be- 
fore the Committee on Ways and Means, House of Representatives, 71st 
Cong., 3rd Sess., on H. R. 16585, February 13, 14, 16, and 17, 1931. 

1931. Pipe Lines, Hearing before the Committee on Interstate and Foreign Com- 
merce, House of Representatives, 7ist Cong., 3rd Sess., on H. R. 16695, 
February 17 and 18, 1931. 

Production Costs of Crude Petroleum and of Refined Petroleum Products, 
United States Tariff Commission, November 30, 1931, under Section 332 
of Title III of the Tariff Act of 19380, in compliance with H. R. 391 
dated March 3, 19381. 

1933. Report on Pipe Lines, House Report No. 2192, 72nd Cong., 2nd Sess., sub- 
mitted by Mr. Rayburn, pursuant to H. R. 59. 

Crude Petroleum, Hearing before the Committee on Interstate and Foreign 
Commerce, House of Representatives, 73d Cong., Ist Sess., on H. R. 
5010 (the “Marland bill’), April 18 and 19, 1933. 

1934. Gasoline Prices, Federal Trade Commission, May 10, 1934, pursuant to 
S. Res. No. 166, 73rd Cong., 2nd Sess. 

Federal Petroleum Act, Hearings before the Subcommittee of the Com- 
mittee on Mines and Mining, United States Senate, 73rd Cong., 2nd Sess., 
on 8. 3495. 

Oil and Oil Pipe Lines, Hearings before the Committee on Interstate & 
Foreign Commerce, House of Representatives, 73rd Cong., 2nd Sess., on 
H. R. 9676 and H. R. 8572, May 30, 31, June 1, 5, 6, and 7, 1934. 

Preliminary Report on A Survey of Crude Petrolewm—Cost of Production 
for the Years 1931-1933 and Comparison with Years 1927—1930.—U. 8. 
Department of the Interior, Petroleum Administrative Board, ordered 
by the Administrator of the Code of Fair Competition for the Petroleum 
Industry. 

Petroleum Inwestigation—Hearings before a Subcommittee of the Com- 
mittee on Interstate and Foreign Commerce, House of Representatives, 
73rd Cong. (Recess), on H. R. 441, September 17, 18, 19, 20, 21, and 22, 
November 12, 13, 14, 16, 17, 19, 20, 21, 22, 26, 27, and 28, 1934. 

1935. Federal Petroleum Act—Hearings before a Subcommittee of the Committee 
on Mines and Mining, United States Senate, 74th Cong., 1st Sess., on 
S. 2027, April 16 and 17, 1935. 

Report on the Cost of Producing Crude Petroleum, U. S. Department of 
the Interior, Petroleum Administrative Board, issued December 1935. 

1936. Reduced Pipe Line Rates and Gathering Charges, Docket No. 26570, before 
the Interstate Commerce Commission, Hearings October 22, 1936, and 
November 9 and 10, 1938. 

1937. Regulation of Shipment of Petroleum in Interstate Commerce and Foreign 
Commerce—Hearings before a Subcommittee of the Committee on Fi- 
nance, United States Senate, 75th Cong., Ist Sess., on S. 790, February 
12, 15, 16, and 17, 1937. 

Petroleum—Hearing before a Subcommittee of the Committee on Inter- 
state and Foreign Commerce, House of Representatives, 75th Cong., 1st 
Sess., on S. 790 and H. R. 5366, April 27, 28, 29, and May 3, 1937. 

1938. Petroleum Marketing Divorcement—Hearings before the Subcommittee of 
the Committee on the Judiciary, United States Senate, 75th Cong., 3rd 
Sess., on S. 2879 and S. 3752, March 31, April 5, 20. and 21, 1938. 

1939. Hearings before Subcommittee No. 3 of the House Committee on the 
Judiciary, 76th Cong., Ist Sess., May, June, 1939, on H. R. 2318, 


Nore.—The foregoing is not a complete list, either of Federal investigations of 
the petroleum industry or of hearings on proposed legislation. In addition there 
have been a number of investigations by State commissions and legislative com- 
mittees. The list will serve, however. to indicate the extent to which the activi- 
ties of the industry have been the subject of inquiry by public authorities. 
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ExHIsit No. 1190 


Comparison of original cost and depreciated cost of pipelines with values as 
found by the Interstate Commerce Commission 


[Submitted by Fayette B. Dow] 


























| ICC 
Original cost | Depreciated | ICC final | value 
Carrier Dec. 31, 1934 | cost Dec. 31, | value Dec. | percent 
1934 31, 1934 of original 
| eost 
Final valuations: | 
Atlantic Pipe Line Co- $21, 108,690 | $10,058,832 | $14, 675,000 | 69.5 
CEE NS GIs 5 ong tcncnuctusacicensecscacs 54, 080, 576 26, 175, 839 34, 000, 000 | 62.9 
Sinclair Prairie Pipe Line Company of Texas-- 20, 111, 997 9, 175, 887 15, 500, 000 | 77.1 
Sinelair Prairie Pipe Line Co-...-- annie 95, 100,495 | 16, 027, 128 47, 000, 000 | 49.5 
Arkana Transit Corp-_-._. Se etio ae ame 224, 720 6, 089 | 115, 000 51.2 
Montana Pipe Line Co-_--. 182, 669 90, 211 | 140, 000 76. 6 
Shell Pipe Line Corp--_.-- war 51, 832, 674 26, 288, 839 36, 000, 000 | 69.5 
The Texas Pipe Line Co. ia oan wt 55, 995, 899 24, 922,753 | 36,050,000 64.4 
International Pipe Line Co--.- | 306, 299 297, 334 325, 000 106.1 
Atlas Pipe Line Co__-_. aia = 1, 695, 460 1, 286, 058 1, 400, 000 85. 6 
Spartan Refining Co-.. -| 1, 286, 394 a So ae 750, 000 58.3 
Ajax Pipe Line Co 13, 217, 611 10, 444, 812 11, 828, 000 | 89. 5 
Pure Oil Pipe Line Co. ai 53, 002 41, 381 | 80, 000 150.9 
Humble Pipe Line Co__-_-- cA 85, 572,094 | 46, 490, 128 59, 700, 000 69. 8 
Great Lakes Pipe Line Co__- = = = 18, 667, 675 15, 999,396 | 16, 400,000 | 87.9 
Globe Pipe Line Co a 25, 200 24, 097 | 19, 750 | 78.4 
Arkansas Pipe Line Corp... 1, 088, 068 912, 888 | 1, 000, 000 91.9 
Gulf Pipe Line Company of Oklahoma... d 12, 184, 074 4, 151, 100 | 6, 800, 000 55.8 
Continental Pipe Line Co__. -| 7, 234, 347 1, 734, 326 | 4, 100, 000 56. 7 
The Texas Pipe Line C ompany of Oklahoma _- | 6, 461, 091 1, 395, 202 | 3, 274, 000 | 50. 7 
The Texas-Empire Pipe Line Co... | 16, 688, 825 12, 830, 245 14, 550, 000 | 87.2 
The Texas-Empire Pipe Line Company of | | 
Texas. : 7 5 ae 3, 404, 425 | 2, 392, 660 3, 200, 000 94.0 
Toronto Pipe Line Co... 674, 792 | 436, 275 | 600, 000 88.9 
Pan American Pipe Line Co-_. 516, 934 479, 765 | 575, 000 | 111.2 
Gulf Refining Company of Louisiana_ - ae 5, 965, 762 ween .| 2, 650, 000 | 44.4 
Gulf Pipe Line Company of Pennsylvania___ 12, 434, 656 10, 535, 667 | 11, 150, 000 | 89.7 
Tide Water Pipe Co. Ltd_. | 9, 517, 555 1, 684, 158 | 4, 700, 000 49.4 
Bradford Transit Co__- 1, 559, 559 1, 259, 775 | 800, 090 51.3 
"TIGML, Pine Viti CG ca ainictesttnsenece - cn gece coh i> 2)614,086+}2--52.- | 2, 000, 000 76. 5 
Standish Pipe L ine Co. ‘i 7, 726, 178 | 4, 593, 618 6, 525, 000 84. 5 
Detroit Southern Pipe I wine Co.-.---- on caee 453, 856 | 416, 151 465, 000 102. 5 
Sun Oil Line Co_.-.-.. ‘ anal 711, 177 587, 217 640, 000 90.0 
oe y Pe OO ” ee a oe ind 756, 290 | 627, 161 | 650, 000 86.0 
Susquehanna Pipe Line Co_....-.......-.----- 5, 488, 666 4, 469, 901 | 4, 460, 000 | 81.3 
retal.=..: 514, 942, 695 235, 834, 888 | 342, 121, 750 66. 4 
ICC value (of companies whose depreciated costs are shown) -_-.._.. 336, 721, 750 |....--.... 
ICC value percent of depreciated cost- ; a ee 
| 
Tentative valuations: | | (Tentative) 
Empire Pipeline Co -| $9,301,317 $5, 278,314 | $4, 895, 692 52. 6 
Standard Pipe Line Co-_-. --| 28, 810,279 | 10,630,393 | 17,000, 000 59.0 
REOgROre Fine LW OO... ncn ecnnecncenecce 60, 131, 958 25, 760, 619 41, 200, 000 68.5 
Imperial Pipe Line Co., Ltd..................- 2, 071, 975 687, 018 1, 400, 000 67.6 
Pure Transportation Co é Tie 9, 253, 871 5, 685, 878 5, 770, 000 62.4 
Illinois Pipe Line Co 4 as 41, 131, 617 17, 148,484 | 24, 000, 000 58.4 
Southern Pipe Line Co 2, 039, 223 784, 445 1, 350, 000 66. 2 
Eureka Pipe Line Co__- 10, 780, 928 3, 589, 319 | 6, 340, 000 58.9 
Stanolind Pipe Line Co 89, 358,197 | 38,946,527 | 47, 150, 000 52.8 
South West Pennsylvania Pipe Line--._-- 4, 339, 579 | | 1, 252, 131 | 2, 700, 000 62.2 
Total. ... a 257, 218,944 | 109, 713, 128 | | $151, 805, 692 59. 4 
ICC value percent of de ‘pre ciated cost. ; ES |..-~é..... 
Total (final and tentative) __- : 772, 161, 639 | 345, 548, 016 | $493, 927, 442 | 64.0 
s... SL ha ae Ce Te eT Ee OS | 
ICC value (of companies whose depreciated costs are shown) .. | $488, 527, 442 |......... 
ICC value percent of depreciated cost. Mes tt. = 


Source: 


Published Reports of the Interstate Commerce Commission, 
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Transportation revenue and traffic of large pipeline carriers having annual 
operating revenues of more than $500,000 


[1st 6 months of 1939 compared with Ist 6 months of 1938] 








Transportation| Barrels Origi- 





Revenue nated and Re- 

(Accounts 501 ceived from 

& 551) Connections 
I I 0 aeteeren cveretc sneaks wtebaraamieburmins [Siekcogesatheews eee $48, 621, 817 263, 522, 831 
EE Gin bs cnaanecosceskscdccdctsnnnmmoae wilt neal een 50, 420, 261 279, 581, 318 
$99, 042, 098 543 104, 144 
Ist Quarter 1938.............-.--- Sao ames $54, 745, 730 | c at, 201, 982 
2nd Quarter 1938_-_ ..- fan nainendts den sable Scncnondncbatenall 54, 759, 059 | 271, 293, 568 
$109, 504, 789 | 545, 495, 550 
a ee ee ee RaWelhendesenunt qndetua-an@ieds 944% 46 of 1% 





Note.—Rocky Mountain and White Eagle Pipe Line Companies’ reports have been arte 0 they 
did not operate in the 1st 6 months of 1938. 


Source: Published Reports of the Interstate Commerce Commission, Bureau of Statistics. 


Exuisit No. 1191 


[Submitted by Fayette B. Dow] 


Inshipments of petroleum products by method of transportation, Nebraska, 
1935-1938 


[In gallons] 





























GASOLINE 
ii — 7 ‘ me inhalant 
Method of Transportation | 1935 ! 1936 ! | 1937 | 1938 
Ei al teas | 107, 199,194 | 98,900,685 | 88,721,982 | 77, 238, 320 
oe Gee SEE Sere aE 48144% 43% 3914%| 34% 
I ia ih, ik sinc a seaseilpionigngns eee | 63, 089, 098 82, 134, 491 87, 169, 384 95, 590, 901 
% of Total. - ieint toda 283%) 36% 384% 42% 
Pipe Line (See MR gos cc ccuzacs a 51, 237,413 | 46, 664, 779 "| 50, 249, 063 54, 935, 499 
EAS anee arenes 23%| 21%} 22%| 24% 
a $a e* ree | — Po a 
KEROSENE 
“eee 13, 422, 713 | 10, 167, 545 7, 658,927 | 7, 262, 249 
at 6S a Silene mibdriniu cam iainlal 53% 38% 294%} 26% 
Motor---- i idiek i oreslincligeraie ins 12, 049, 144 “| 16, 484, 587 18, 435, 826 20, 260, 525 
% of Total 47%| 62% 704% 74% 
Pipe Line (See Note)-_....-.-- | 
1 
DISTILLATE 
(Includes all products other than gasoline or kerosene) 
ae a dialing ieainciaeld ch deiilestie 47, 042, 682 46, 041, 947 47, 433, 918 43, 798, 032 
TOU tnvcinatccenadmehbasesioeech 73% 61% 52% 4% 
id sti nla calcein iasdilecsd acissinalioels 17, 256, 676 29, 681, 011 43, 984, 769 56, 327, 694 
TE AEC nkncepaetinnahitedhacthaadauwce 27% 39% 48% 56% 


Pipe Line (See Note)................... 7 


1 Revised. 


NotTE.—The Great Lakes Pipe Line figures, only, are shown. These are gasoline only. Inshipments of 
gasoline, kerosene and distillate by a pipe line ow ned and operated by an independent Oklahoma refiner 
Eves been included in the Motor and Rail shipments. In 1937 and 1938, these were: 


1937 1938 





a i ee eee ee Se .| 17, 068, 142 | 17, 662, 608 
I  cntceckipbinimmdhthanwtiip idee sctndnaddmahedhatdpadeateal 3, 446, 876 4, 132, 891 


PD nang ontitnasgranbhheimncensnsl Sei che inci niaibpuiagl | 7, 835, 504 


Source: Eighth, Ninth and Tenth Annual Statistical Surveys of Inshipments of Refined Petroleum 
Products into the State of Nebraska, published by C. M. Sutherland and Sons, Lincoln, Nebraska. 
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Exuisit No. 1192 
[Submitted by Fayette B. Dow] 
Independent refineries in Wichita Falls, Texas, area 





























} | Name of pipeline com- |Ownpipe-| Daily Daily 
Name of refinery Location | panies connected line fa- | refinery runs 
| cilities | capacity | _ stills 
| fie rer sy 
Shamrock Oil & Gas | Sunray, Texus_-.-- | Shamrock P. L. Com- | Yes.---- 3, 000 2, 700 
Company. | pany. 
| Standish P. L. neney | 
Danube Refining Com- Borger, Texas... - Various—Trucks-- ot ies 500 107 
pany. | 
Danciger Oil & Refin- | Pampa, Texas_.___.- | Danciger P. L. Com- | Yes_-.-- 6, 500 5, 600 
eries, Inc, | |} pany. 
Wilcox P. L. Company. 
Panhandle Refining | Kings Mills, Texas..| King Oil Co. P. L. Dept.| No_..-- 2, 000 1, 400 
Company. | j | 
Shamrock Oil and Gas | Lefors, Texas......_-} Shamrock P. L. Com- | Yes..... 3, 500 1, 400 
Company. |} pany. 
Payward Refining Com- | Shamrock, Texas...| Wheeler P. L. Com-/ Yes_--_- 500 | 400 
pany. | pany—Trucks. | 
Falls Refining Com- | Wichita Falls, Texas.| The Texas P. L. Com- |_____.___. 1, 000 500 
pany.! | pany. 
Panhandle Refining | Wichita Falls, Texas_| The ‘Pexas PB. Ee Oombe ies ot 4, 200 2, 500 
Company. | |} pany. 
Sinclair Refg. P. L. 
Dept. 
| Continental P. L. Com- 
_ pany. 
. | Various cen nictare eel 
Bell Oil & Gas Com- | Grandfield, Okla..._| Bell P. L. Company-.---.| Yes_____| 4, 000 3, 000 
pany. | | Various Trucks. ---....-| 
LaSalle Refining Com- | Burkburnett, Texas.| Sinclair-Refg. Co. P. L. |_.........} 2, 000 1, 400 
pany. | Dept. | 
END aroctocicosd | 
Tucker Oil Company...| Burkburnett, Texas.| Magnolia P. L. Co__.--- | No...... 08s! obese 
Waggoner Refining Co..| Electra, Texas-_--..-_- | Waggoner Est. Gath. Wei 3, 500 3, 300 
| System. 
Paluxy Asphalt Com- | Mankins, Texas-.-- Paluxy Asphalt Co. P. L-. ¥eteuc.. DGS Beetecns 
pany. | The Texas P. L. Co-..--| 
| Sinclair Refg. Co. P. L. 
| Dept. | 
| Various Trucks. ----.--.--} | 
Olney Oil & Refg. Co...| Olney, Texas_.......| Newcastle P. L. Co--- | Wee: Sasi | 3, 000 700 
| | Deep Oil Dev. Co. P. L. | 
| } Co. 
| The Texas P. L. Co-_..- ---| 
| Continental P. L. Co---| 
| Various eae | 
Southland Refining Co._| Olney, Texas__. | The Texas P. L. Co.....|__._..____| 500 | 320 
| Sinclair Refg. Co. P. L. | 
| Dept. } | 
| Various Trucks. --.-...--} 
Cosden Pet. Corp.......| Graham, Texas_..-.| Cosden P. L. Co-.--..-.-- BA cnnid 2, 000 1,000 
| Various Trucks. -- 
Gratex Refining Com- | Graham, Texas_...._| Gratex Trucks-- 4 saints | 350 | 300 
pany. | | | 
Jacksboro Refining Co..| Jacksboro, Texas- Various Trucks- -.----- No.... 250 | 100 
Muenster Refining Co...| Muenster, Texas....| Muenster P. L. Co | Sen... 750 | 350 
Tydal Refining Co......| Gainesville, Texas...| Tydal P. L. Company.-.| Yes__._- | 1, 500 | 300 
Bryson P. L. & Refg. | Bryson, Texas..-.-..- Bryson P. L. & Refg. | Yes.__-- 1, 500 1, 300 
Co. | Co. 
Bryson Refining Co.....| Bryson, Texas. ---_- | —— P. L. & Refg. | peel st OP ti .32225. 
| 
| pryson Refg. Co. P. L. 
| Jept 
Panhandle Refining Co.| Leuders, Texas... --| Panhandle Refg. Co. | Yes.._-- 1, 500 1,000 
| P. L. | 
Various Trucks-.-.-.-.-- Mec. 
North Texas » Rete. Co_..| Gainesville, Texas...| North Texas P. L. Co...| ies 750 600 
Onyx Refg. C ‘« | Hawley, Texas......| Onyx P. L. Co.__------- Wee. 3, 000 1, 500 
Moutray Refg. Co. | Hawley, Texas.__...| Moutray P. L. Co_.---- 
(Various Trucks)......| Yes..... 1, 000 500 
Stamford Refg. Co. -.---- Stamford, Texas....| Various Trucks----.....}.......... 500 200 
Patton Refg. Co.........| Rotan, Texas----_.- Patton P. L. Co.--. oa (ee 500 350 
Various Trucks. - ------- | 
Star Light Refg. Co.....| Hatchett, Texas...._|__._- do eokes la a 180 75 
Baird Refg. Co..........| Baird, Texas... Humble P. L. Co.______| Sates 4, 500 1, 000 
| Baird P. L. Co__. | Yes___.. 
| Various Trucks ahaa 
Coleman Refg. Co......- Coleman, Texas ---| Coleman P. L. Co_. el 750 500 








! This company served by same pipe-line facilities as Panhandle Refining Co. 
Summary: 
31 Independent refineries. 
19 Independent refineries own and operate their own pipe line facilities. 
9 oN refineries are connected with pipe lines of major oil companies (minimum tender, 
bls 
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Independent refineries in Corpus Christi, Texas, area, September 27, 1939 























: 
| Do they | | Present 
| Name pipeline own their|Capacity| daily 
Name of refinery Location | connected own gath-| of plant | runs to 
ering | stills 
system | 
Houston Oil & Refining | Viola................| Houston Pipe Line Co..| Yes..---| 1, 000 364 
Co. | 
Amasco Refining Co-.--- Corpus Christi-.--.-- Amsco Pipe Line Co-_-- : 
| Humble Pipe Line Co-- 
| Magnolia Pipe Line Co. 
| | Houston Pipe Line Co-_- bi 
| | Crude Oil Pipe Line Co.| Yes--- 11, 000 | 8, 500 
Coastal Refining Co.__..| Port Isabel..........| Valley Pipe Line Co-. Oke 5, 500 | PRE, 500 
Delta Oil & Refining Co_| SuJlivan City.......| Trucks and Tank Cars. 500 119 
Mirando Refineries, Inc.| Mirando City-.- | Magnolia Pipe Line Co- yarn e 
| Texpata Pipe Line Co_-.| No.- 2, 500 | ‘ 
Neuces Refining Co._...| Clarkwood.._.......| Trucks-. 700 | 563 
a Oil & Refining | Pettus..............] Pettus Pipe Line Co-.- ‘ 
50. } 
| Atlantic Pipe Line Co_..|....-.-.-- wee 
| Houston Pipe Line Co-_-|__..------ | bade 
| | Tank cars. an 1, 000 536 
Phoenix Refining Co....| Pettus.............. Houston Pipe Line Co_. et bideda 
Trucks and tank cars...| No-- 1, 000 | 441 
Phoenix Refining Co....| Rio Grande City-.- - wee o No.. 800 | 178 
Pontiac Refining Corp...} Corpus Christi......| The Texas Pipe Line Co- 
| | Humble Pipe Line Co... 5 
| Corpus Christi Corp-- 
| Corpus Rosa Pipe Line.}__....-- 7 
| | Co. 
| Pontiac Pipe Line Co-_- 
Barnsdall Pipe Line Co. psdig 
Houston Pipe Line Co.-| 
| Tank cars | Yes.....| 10,000 8, 500 
Rado senues & Prod- | McAllen.........--- | Trucks and tank cars... 500 | 379 
ucts Co. ] | 
Refugio Refining Co.....| BDOES . . 6 on ccnveh Refugio Pipe Line Co--.-| alan cg 
| Trucks... a OB. ws. 700 180 
Refugio Refining Co.....| Refugio...........-- | Refugio Pipe Line Co---! = 
i ee Teas. 1,000 279 
— Rivers Refining | Three Rivers.... | Trucks al 1, 000 435 
Southwestern Oil & Re- | Corpus Christi-.-__-- Humble Pipe Line Co 
fining Co. 
Amsco Pipe Line Co_. 
Mar Pipe Line Co 10, 000 9, 260 
Taylor Refining Co......| Corpus Christi-.....| Houston Pipe Line Co 
Humble Pipe Line Co 
Mar Pipe Line Co 
Southern Pipe Line Co 
The Texas Pipe Line Co- . 
Trucks Tee. 10. 000 12, 280 
Terminal Refining Co.._| Corpus Christi_._..- The Texas Pipe Line Co 
Amsco Pipe Line Co 
Corpus Rosa Pipe Line 
Co. 
Crude Oil Pipe Line Co 
Mar Pipe Line Co.- 12, 000 10, 000 
Southern Pipe Line 
Co. 
Valley Refining Co.._...| Harlingen.......-- Trucks 1, 000 A61 


JW E-OBA 9-27-39. 
Summary: 


18 independent refineries. 
8 independent refineries have their own pipeline facilities. 
7 independent refineries are connected with pipelines of major oil companies (minimum tender, 


500 bbls). 


(The following manuscript was submitted for inclusion in the record subse- 
quent to hearings on the petroleum industry.) 


THE ISSUE OF PIPELINE DIVORCEMENT 





Fayette B. Dow 
SEPTEMBER 15, 1939. 
The divorcement of pipelines from their affiliated companies has been discussed 
in a number of investigations of the oil industry. It has been proposed in several 
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bills introduced in both houses of Congress in recent years. Hearings have been 
held and considerable testimony has been taken but no such bill has been recom- 
mended or favorably reported by any committee. This fact does not necessarily 
negative such merits as the proposal may have and a considered analysis of the 
issue should have its place in any discussion of petroleum transportation until it 
has been closed. 

The issue of pipeline divorcement has all too frequently been discussed in an 
obviously partisan manner, in some instances prompted, one is led to feel, more 
by hostility toward integrated companies than by any fundamental desire to 
arrive at a sound conclusion, or to correct abuses, or to secure fairer competitive 
conditions for small enterprises in their struggle to live and prosper in the oil 
industry. No industry as intensely competitive as the oil industry, which has 
grown in a comparatively few years to the third largest in the United States, in 
which successes have been achieved and hopes have been disappointed, could fail 
to have bred some antagonisms. Sometimes these antagonisms have had a sub- 
stantial basis, sometimes their basis seems to have been hostility alone. To the 
extent that hostilities or emotional attitudes have been reflected in the discus- 
sion of pipeline divorcement they have not contributed to an intelligent under- 
standing of the subject. Any proposal which involves a radical dismemberment 
of successful American business enterprises should be discussed, so far as is pos- 
sible, with freedom from prejudice or prejudgment. This means that any person 
entering this discussion who is hostile to the large, integrated oil companies must 
lay aside his hostility. It means, by the same token, that these companies must 
not assume that whatever exists at the moment is right, but must be willing to 
have their ownership and operation of pipelines examined critically and sub- 
jected to the test of the paramount public interest. 

The viewpoints and considerations embraced in the following paragraphs are 
discussed in the definite hope that the proposal to divorce pipelines can itself 
be divorced from those antagonisms which in the past have only served to obscure 
a fair consideration of it. 


A. WHAT ARE WE DEALING WITH WHEN WE TALK ABOUT PIPELINE DIVORCEMENT? 


In my statement on Petroleum Transportation submitted to the Temporary 
National Economic Committee there is a summary of certain undisputed facts 
with respect to pipelines, as now built, owned and operated, which may prop- 
erly be repeated here for the bearing which those facts have upon the divofcement 
question. 

(1) Pipelines have been built by private capital, without land grants or other 
publie financial aids, and have been operated without governmental subsidies. 

(2) The capital that has been raised to build pipelines has been actually and 
economically spent in pipeline construction. There has been no promotion of 
petroleum pipelines for the purpose of speculatioin securities or otherwise. 

(3) Pipelines have been rapidly built and, as new producing fields have been 
discovered, have been promptly extended to those fields. The new construction 
has kept the pipelines adequate in capacity to transport the steadily increasing 
public requirements for petroleum. 

(4) Pipelines have everywhere brought the crude oil market to the producer’s 
well. He may sell his oil where it is produced and is not compelled to provide 
transportation facilities or arrange for the transportation of his oil, nor to seek 
a buyer at the location where it will be refined, however close or distant. 

(5) Methods of pipeline construction, operation, and maintenance have been 
steadily improved by research and experience, resulting in speedier installation, 
lower original cost per mile of line and, apart from such varying factors as labor 
and material expense, lower operating costs per barrel of oil transported. 

(6) Pipelines have materially reduced transportation costs and are, in fact, 
the lowest cost agency for land transportation of petroleum. 

(7) The transportation service rendered by the pipelines has been efficient, 
dependable, and safe. 

(8) With one minor exception there have been no bankruptcies or receiverships 
or reorganizations of affiliated pipeline companies due to unsuccessful opera- 
tions or otherwise and in consequence no substantial losses to savings institutions 
or private investors. 

In its latest annual report the Interstate Commerce Commission said: 

“* * * The bankruptcy of a large number of the railroad companies has 
attracted much attention, but the fact is that the same malady has afflicted 
motor carriers, particularly those engaged in the carriage of property, cer- 
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tainly to as great an extent. Their general financial condition has been most 
distressing, and this has also been true of water carriers and air carriers 
in general. The one exception has been the pipelines whose efficiency and 
low operating costs, together with favorable business affiliations, have made 
them very prosperous.” (52nd Annual Report, Interstate Commerce Com- 
mission, November 1, 1938, pp. 17,18.) [Italics ours. ] 

What we are dealing with, therefore, in this issue of pipeline divorcement is 
the one form of American regulated transportation which has completely met 
the tests of both service and solwency. This the Commission attributes to the 
efficiency of the pipelines, their low operating costs and their favorable business 
affiliations. 

Certainly a transportation agency of which those things can be said is one 
which deserves appreciative and open-minded consideration when any vital 
changes are proposed. 

More than that, it would appear a reasonable position that such an agency 
should not be dismembered, nor should the present methods of its construction, 
ownership, operation, or public control be abolished without being sure of two 
things: first, that such dismemberment would not deprive the present system of 
any of its essential merits; and, second, that there is no other sound way of 
dealing with any objections now thought to exist, whatever they may be. 

Before discussing the contentions which have been made for divorcement 
something further should be said in explanation of pipelines as they are now 
owned and operated. 


B. WHY HAVE THE PIPELINES BEEN BUILT? 


Inasmuch as pipelines are transportation facilities, and especially as interstate 
pipelines have been made common carriers by statute, it has been erroneously 
assumed by some critics that the primary purpose in building pipelines was 
to engage in transportation as a business for the profit that might be made out 
of it. That, however, is not true. Only one pipeline has ever been built by 
interests unconnected with oil production or refining and for carrier purposes 
only. That project was unsuccessful and the pipe was taken up. In the main 
the crude oil pipelines have been built by a refining company to an oilfield as a 
means of securing a supply of crude oil. A refinery, to be in a sound position 
should have a reasonable assurance of a supply of crude oil, for present and fu- 
ture requirements. Consequently refineries have built pipelines to oilfields and 
as new fields have been discovered have extended their lines to those fields. In 
this way the pipeline systems have been built. In some cases the refining com- 
panies have acquired leases and become producers also. They have transported 
the oil, whether purchased or produced, to their refineries and the pipelines so 
used have been described as plant facilities—not an apt phrase but one which 
describes the essential fact that the primary purpose of the crude oil pipelines 
is to secure a supply of crude oil, not to engage in transportation as a business. 


Cc. THE CONTENTIONS MADE FOR PIPELINE DIVORCEMENT 


(a) Who are The Adwocates of Divorcement?—The proposal to divorce pipe- 
lines presents at the outset a unique and striking fact. Legislation affecting 
freight transportation is the subject of bills introduced at every session of Con- 
gress. Ordinarily such legislation is advocated either by shippers or receivers 
of freight, or by the transportation companies themselves. There is almost 
invariably support by some parties to the contract of shipment. In this instance, 
up to the present time, the agitation for legislation, the really active promotion 
of pipeline divorcement have not been by either producers or refiners or by the 
pipeline companies but by a group of marketers of petroleum products who are 
not engaged in producing, in transporting by pipeline, or refining, crude oil. 
That fact is not a reflection upon such marketers nor does it condemn the legis- 
lation they propose. But it does emphasize the more striking fact that, so far 
as is disclosed by the public hearings or by public expressions elsewhere, divorce- 
ment of pipelines has received no significant support from the interests most 
immediately concerned with the transportation of petroleum by pipelines. One 
careful student of the subject has said: 

“The truth about the matter is * * * there is strong opposition among 
the ranks of independent producers to any pipeline divorcement proposal 
for fear that present advantages, enjoyed by such producers will be de- 
stroyed. These advantages are very substantial and are well recognized 
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by many independent producers who have made a careful study of this 
problem.” Charles I. Francis on Divorcement of Pipe Lines, p. 19, citing 
Hearings before Sub-Committee of the Committee on Interstate and Foreign 
Commerce, House of Representatives, Part IV, pp. 2051, 2495, 2500 et seq. 

There are many thousands of producers from whose wells or field tanks 
crude oil is shipped and who have no affiliation whatever with the principal pipe- 
lines at which this legislation is aimed. There are several hundred refining 
companies entirely unconnected in interest with these pipelines and in active 
competition with the refineries which they serve. These producers and refiners 
are capable of keen analysis and vigorous support of any proposal that would 
correct injustice or improve their economic welfare. It is surely a significant 
fact that they have given no such support to the proposal for pipeline divorce- 
ment. 

(b) The Supposed Analogy to the “Commodities Clause’ Now Applicable to 
Railroads.—Unquestionably its advocates conceived of pipeline divorcement as 
an objective because Congress had enacted in 1906, effective May 1, 1908, what 
is commonly called the Commodities Clause. That was an amendment to the 
Interstate Commerce Act which made it unlawful for any railroad company to 
transport in interstate commerce any commodity (other than timber and 
timber products) manufactured, mined or produced by it, or in which it might 
have any interest, except company materials. The purpose of this clause was 
to require certain railroads to dispose of anthracite coal mines which they owned. 
At the time of its enactment an amendment to make the clause applicable 
to pipelines was rejected and one of the reasons, equally persuasive today as 
will be later shown, was that such application would create discriminations 
rather than eliminate them. 

A recent authoritative review of the Commodities Clause and the decisions 
under it says that the clause was enacted as an effective means of ending 

“the discrimination in rates, the unfair car distribution, and the control 
of production through refusal to effect switch connections with other (than 
railroad owned) mines.” (Interstate Commerce Act Annotated, Vol. I, 
p. 862.) 

At that time the Commission’s authority was so limited that it could not 
remove these discriminations. It was years later that Congress gave it juris- 
diction over car service (1917) and the right to require the railroads to con- 
struct industry track connections (1920). The Commission at the present time 
has ample authority over every conceivable form of discrimination, whether in 
rates, regulations, or in service. And certainly, if discriminations are thought 
to exist, no such remedy as dismemberment is warranted while the regulatory 
powers of the Commission remain uninvoked. But it is also noteworthy that 
no such discriminations are charged against the pipelines as were charged 
against the anthracite railroads. Pipeline rates apply alike from all wells that 
are within the producing areas covered by the tarffs. The giathering lines ar«: 
extended to these wells. No control of production is exercised by the pipelin > 
earriers. Production in some states is under the control of state regulatoi ¢ 
agencies and in all areas is affected by the quantity that is in current demand ty 
the purchasing companies. 

But the complete answer to the supposed analogy of pipeline divorcement 
to the Commodities Clause lies in the fundamental differences between pipelines 
and railroads. 

Pipelines were built to serve one industry. Railroads were built to serve all 
industries and to carry passengers as well. 

The typical crude oil pipeline was built from a particular refinery, or ter- 
minal, to an oil producing field for the purpose of securing a supply of crude 
oil for that refinery. Railroads were built in the usual case to engage in the 
business of transportation, for a transportation profit. 

Pipelines transport one commodity in one direction. Railroads carry ali 
commodities, and in all directions as their lines run. 

A crude oil pipeline, transporting a raw material to a manufacturing plant, 
cannot transport manufactured products back to the producing territory. A 
railroad, hauling some products predominantly in one direction, has return hauls 
of other products. 

A crude oil pipeline has a resemblance to only one kind of railroad—a logging 
road in the lumber industry which is built into a forest to transport logs to a 
central saw mill where the logs are cut into manufactured products. 

The typical railroad which was built into a new country, normally aided the 
growth of that country, receiving increased traffic as time went on. An oil field 
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has its maximum potential traffic at the moment of discovery. Every barrel of 
oil transported reduces the quantity remaining for transportation. 

The money that has been invested in the building of American railroads was 
invested because of the belief that the railroads had a growing future with the 
growth of the country which they were built to serve. If it had been the expecta- 
tion that their traffic might be short lived, that it would decrease with the 
exhaustion of a single commodity, many of the railroads would never have 
been built. A pipeline, because production reduces the quantity to be trans- 
ported, has a traffic hazard which would prevent many pipelines from being 
built except for the primary purpose of the affiliated company to secure the oil. 

If the potential volume of oil proves to be larger than was expected when 
a pipeline was built, the discovery of some other field nearer the refining cen- 
ters may reduce in large part the market for the oil from the earlier field 
and thus reduce the oil which can be transported from it. This is the situa- 
tion today in the case of the recently discovered Illinois fields. Those fields 
are supplying a considerable part of the requirements of the refineries in the 
central states with a corresponding reduction in the requirements of oil pro- 
duced in Kansas and Oklahoma. By reason of this unpredictable change in 
sources of supply one important pipeline has lost within the last year more 
than 60% of its traffic. Its operating revenues in the first three months of 1939 
were 71% less than in the corresponding period of 1938. 

The present crude oil pipelines were built to potential sources of crude oil 
under conditions of keen competition by the affiliated companies to secure that 
crude oil and in building these lines the producers have been benefitted by 
bringing their market to the point of production. 

The foregoing considerations, while far from exhaustive, sufficiently indicate 
the fundamental differences between pipelines and railroads. 

(c) The Level of Pipeline Rates and Earnings.—It has been said at times 
that pipeline rates have been too high and, in consequence, that their earnings 
have been excessive. These earnings, it has been further alleged, permit the 
affiliated companies to absorb losses in some other branch of their business to 
the disadvantage of their competitors. To all such allegations the obvious 
answer is that, if true, there already exists an effective remedy. These rates 
are under the jurisdiction of the Interstate Commerce Commission and the 
State Commissions. Like other common carriers the pipelines may be com- 
pelled to reduce such rates as are found upon investigation to be unreasonable, 
to charge no higher rates than are prescribed, and to remove trom their rate 
schedules every vestige of discrimination that may exist against shippers, re- 
ceivers or localities. 

The various states in which pipelines are operated have regulatory bodies 
with ample powers to fix rates and prescribe tariff regulations fully adequate 
to protect all shippers who desire to use the available pipeline facilities. In 
many states such as Texas, the regulatory bodies are required to hold annual 
hearings to determine whether or not the pipeline tariffs yield only a fair return, 
considering the hazards of the business. (See Vernon's Annotated Texas Ntat- 
utes, Art. 6018 et seqg., and Amendments, Texas Acts of 1917, p. 48, and subse- 
quent amendments. ) 

Further reference to certain sections of the Interstate Commerce Act will later 
be made in some detail but it is of interest to note here that the Commission's 
pending invesigation was instituted following the protests against pipeline rate 
changes which were not increases but deductions. Docket No. 26570, Reduced 
Pipeline Rates and Gathering Charges. These protests were made by shippers 
of petroleum products by railroad who contended that lower pipeline rates 
would work to the advantage of their competitors who received their crude oil 
by pipeline at refineries located in the areas of the large consuming markets. 
This well illustrates the fact that it is easy to generalize about rates and rate 
making and equally easy to be wrong about it. It is a problem which can 
never be solved by legislating as to who shall own the pipelines. After such 
legislation all the fundamental complexities of rate making would remain. The 
fair adjustment of rates between competing shippers, between shippers and car- 
riers, and between competing carriers is always a difficult, frequently a delicate 
matter. It belongs where it has been placed—in the Interstate Commerce 
Commission and state commissions, informed regulatory bodies, equipped by 
experience and training to deal with it. Any issue affecting the level of pipe- 
line rates and their earnings can be heard and determined under existing law 

(d) The Minimum Tender Requirement.—Reference has been frequently made 
in testimony on divorcement bills to alleged unreasonableness in minimum tender 
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requirements. Among the tariff rules filed with the regulatory commissions by 
all pipeline carriers is a rule requiring that before a shipment will be received 
for transportation a tender of a certain minimum quantity will be required. 
Such quantities vary from 500 barrels which generally prevails on intrastate 
shipments within Texas to considerably larger figures. 

Exhaustive tests conducted many years ago furnished valuable information 
as to the commingling of different kinds of crude petroleum when pumped 
through pipeline systems of various sizes and types of construction. From these 
tests, and through actual experience, it was demonstrated that large shipments 
were necessary to prevent serious contamination between different kinds of oil. 
This is known as “batching.” 

Batching is not a simple problem of “slugging” a large volume of one kind of 
oil through the line and then following this by another. On the contrary, with 
limited capacity of lines, tankage and pumping equipment, and with large 
volumes of different kinds of oil to move, it involves a complicated system of 
dispatching and handling to avoid congestion of the system and contamination 
of the different crudes. The size of batch, ranging as high as 300,000 barrels, 
is governed by many factors, the primary purpose being to prevent undue con- 
tamination of one kind of oil by another. In all of this, the kind of oil being 
shipped is of first consideration because the mixing of some oils is more harm- 
ful and costly than that of others. When crude oil is moved through pipelines 
for considerable distances, it may pass through and be handled by several par- 
ticipating pipeline companies. In the movement to the refining centers in 
the East, the problem becomes especially complicated by the various kinds of 
crude that must be handled. These crudes are to be refined and manufactured 
into products of widely different characteristics and cannot be intermingled 
without serious loss. 

To meet this situation, some years ago, a “minimum tender” of 300,000 barrels 
was required. This represented what was considered, under conditions existing 
then, a fair quantity to move through the pipelines, having in mind their large 
daily capacity (from 75,000 barrels to more than 100,000 barrels a day through 
different pipeline systems). Due to changes in traffic conditions, this amount 
was subsequently reduced to 100,000 barrels, which is the present minimum 
required for shipments from large producing areas of the Southwest to most 
eastern refining points. 

It has been said that the pipeline companies require an unreasonably large 
quantity of crude oil for a shipment. These reputedly large shipments are 
required chiefly in interstate transportation. The impression has undoubtedly 
existed that the minimum tenders have been established to prevent the use of 
the pipelines by smaller interests. This impression is erroneous. Many of the 
pipeline tariff regulations set forth such low minimum tenders as to indicate 
clearly a willingness to handle very small shipments. The minimum require- 
ment, which varies in different localities, is entirely a matter of physical opera- 
tion. Crudes having different characteristics and carrying different prices can 
only be moved in amounts sufficiently large to prevent serious damage and loss 
due to intermingling. 

The requirements of law as to reasonableness and freedom from discrimina- 
tion cover all rules and regulations made by the pipelines for application to 
shipments of oil. In Brundred Bros v. Prairie Pipe Line Company et al., 68 
I. C. C. 458, the Interstate Commerce Commission fixed a maximum reasonable 
tender for the movements there involved. The general subject of minimum 
tenders is one of the issues in Docket No. 26570, Reduced Pipeline Rates and 
Gathering Charges, now pending before the Commission. Storage, also, is spe- 
cifically made a part of transportation under Section 1 of the Interstate Commerce 
Act and so is subject to regulatory authority. 

The fact of the matter is that any producer who desires to ship his oil by 
pipeline is fully protected in his recourse to the Interstate Commerce Commission 
or state commissions if he has reason to believe that he is subjected to unreason- 
able requirements or discriminatory service. But the even more significant fact 
is that the purchasing companies affiliated with pipelines have brought the oil 
market to his well. Selling the oil there, as he usually does, the producer only 
infrequently becomes a shipper and has not therefore found much oceasion to 
question the reasonableness of either minimum tender or storage requirements. 
Certainly the producers have ample recourse to the regulatory authorities if 
they have any real grievances as to the tariff conditions governing shipments 
by pipeline. 
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D. THE REASONS AGAINST DIVORCEMENT OF PIPELINES 


(a) The Present Regulatory Authority, Federal and State, Over Pipelines— 
Interstate pipelines were made common carriers by statute and authority to 
regulate them under the Commerce Clause has been affirmed by the Supreme 
Court of the United States. The Pipeline Cases, 234 U. S. 548. This means 
that they are subject to a number of the important provisions of the Interstate 
Commerce Act. Sec. 1 (3) provides that the term “common carrier” as used 
in that part of the Act shall include all pipeline companies and that wherever 
the word “carrier” is used, it shall be held to mean “common carrier.” 

It is the duty of interstate common carrier pipelines to receive and transport 
for all shippers alike regardless of who the shippers may be or what affiliations 
they may have. Unreasonable charges are unlawful and all rules, regulations, 
and practices must be free from unjust discrimination or undue prejudice as 
between shippers, receivers, or localities. 

Sec. 1 (5) of the Interstate Commerce Act provides that all charges made for 
any service rendered or to be rendered in the transportation of property shall 
be just and reasonable and every unjust and unreasonable charge for such 
service or any part thereof is prohibited and declared to be unlawful. 

It is provided under Sec. 2 that if any common carrier subject to the provi- 
sions of the Act shall, directly or indirectly by any special rate, rebate, drawback, 
or any other device, charge, demand, collect, or receive from any person or 
persons a greater or a less compensation for any services rendered, or to be 
rendered, in the transportation of property, than it charges, demands, collects, 
or receives, from any other person or persons for doing for them a like and 
eontemporaneous service in the transportation of a like kind of traffic under 
substantially similar circumstances and conditions, such common carriers shall 
be deemed guilty of unjust discrimination, which is prohibited and declared 
to be unlawful. 

Also, under Sec. 3, it is made unlawful for any common carrier subject to 
the provisions of the Act to make or give any undue or any unreasonable 
preference or advantage to any particular person, company, firm, corporation, 
association, locality, or any particular description of traffic, in any respect 
whatsoever, or to subject any particular person, company, firm, corporation, 
association, or any particular description of traffic to any undue or unreason 
able prejudice or disadvantage in any respect whatsoever. 

Under the foregoing sections any shipper can file a complaint with the 
Interstate Commerce Commission and test the alleged unreasonableness or 
alleged discriminatory or prejudicial effects of any pipeline rates, charges, 
minimum tender requirements, or practices. 

As in the case of railroads, the common carrier pipelines are required to 
file with the Interstate Commerce Commission tariffs naming all rates and 
charges for transportation and they are forbidden to engage in transportation 
of oil unless their rates and charges have been filed. The same requirements 
govern all rules, regulations, and practices inyposed in connection with trans- 
portation. Such rates, rules, regulations and practices, as stated in the tariffs, 
must be strictly observed. There are the requirements of Section 6 of the Act 
in addition it is provided that no carrier may lawfully refund or remit in any 
manner or by any device any portion of the rates and charges as specified in its 
tariff schedule, nor extend to any shipper or person any privilege or facilities 
except as are specified in such tariffs. 

Procedure is provided for not only on the initiative of shippers and receivers 
but of the Interstate Commerce Commission itself. Section 15 (1) provides 
that whenever, after full hearing, upon a complaint made by an interested 
party, “or after full hearing under an order for investigation and hearing by 
the Commission on its own initiative, either in extension of any pending com- 
plaint or without any complaint whatever,’ the Commission shall be of the 
opinion that any rate or charge or regulation or practice is or will be unjust 
or unlawful or unjustly discriminatory or unduly preferential or prejudicial, 
the Commission is authorized to determine and prescribe what will be a just 
and reasonable rate or charge or what regulation or practice will be just and 
reasonable. When the Commission has made such a finding, no pipeline com- 
pany is permitted by law to publish, demand or collect any rate or charge in 
excess of the maximum or less than the minimum so prescribed and must adopt 
the regulation or practice which the Commission prescribes. 

The foregoing regulatory authority governing interstate commerce is in 
effect to substantially the same extent under State statutes where intrastate 
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commerce is involved. In other words, the common carrier pipeline com- 
panies are subject, in all respects necessary to protect shippers and receivers, 
to the same provisions of law under which the railroads have been regulated 
for many years. The legal authority is ample to protect all parties in interest 
including the general public. It seems reasonable that no such drastic action 
as pipeline divorcement should even be considered until the recourses of regula- 
tion have been resorted to, exercised, and definitely shown to have failed. 

It is important also to remember that the regulatory powers would neither 
be increased nor decreased by a change in ownership of the pipelines. Such 
a change in itself would not add to the efficiency of Federal or State com- 
missions or to the effectiveness of their administration of the laws. If there 
are complaints by any present or prospective shippers against pipelines, they 
can be filed and prosecuted before the Federal or a State commission against 
present owners quite as successfully as against any owners who might be 
substituted for them. 

It should be remembered also that such grievances are less likely to arise 
because it is important to the present owners to keep the good will of the pro- 
ducers who are the source of a large part of their crude oil supply. There have 
been a relatively small number of cases brought against pipeline companies. 
This has been due in the main to two circumstances. One is the general practice 
of purchasing crude oil at the well which makes the purchasing company the 
shipper, in the usual case, rather than the producer. The other is the general 
freedom from discriminatory or unfair practices which has prevailed in pipeline 
transportation. 

(b) A Recent, Thorough Investigation of Pipelines Gives No Support to the 
Proposal for Pipeline Divorcement.—Reference should be made in any study 
of this subject to the report of Hon. Walter M. W. Splawn, now a member 
of the Interstate Commerce Commission, a recognized authority in the field of 
transportation, who made a thorough investigation of pipelines for the Com- 
mittee on Interstate and Foreign Commerce of the House of Representatives 
(Submitted to the House as Report No. 2192, 1933). This report states: 

“Oil pipelines are found as a result of this investigation to be plant 
facilities in an integrated industry. They are very different from railroads 
in that railroads carry all manner of freight, whereas oil pipelines are 
limited to one product: Petroleum carried in one direction, from a diminish- 
ing source of supply. Pipelines have been built primarily by oil companies. 
It appears very difficult to apply the ‘commodities clause’ to oil pipelines. 
If the oil companies were forced to sell the pipeline companies, who would 
buy them and who would build to newly discovered oil fields? It appears 
that whatever regulation of oil pipelines may be necessary, it may be pro- 
vided in recognition of the character of pipeline transportation and its rela- 
tion to the oil business.” 

(c) Divorcement Would Tend to Destroy the Advantages of the Present System 
to Thousands of Small Producers.—Under the present system of pipeline own- 
ership there are a number of advantages to small producers. Among these 
advantages are the rapid building and extension of pipelines to areas of newly 
discovered production; the maintenance of rates for gathering and trunk line 
service from areas of low production on a basis of equality with areas of flush 
production ; and the continuation of pipeline service to stripper wells long after 
the transportation has ceased to be profitable. The lack of interest on the part 
of the investing public in financing and constructing pipelines is evidence of the 
hazardous character of a pipeline constructed for common carrier purposes only. 
The differences between pipelines and railroads have previously been discussed. 
From these differences it is clear that an essential factor in the financial success 
of a pipeline is an assured supply of crude at one end and an assured market at 
the other. Any project so dependent upon a single phase of traffic is inherently 
dependent upon one or both of these essential connections. Without the assur- 
ance of a continuous movement of oil there is no prospect of profit, and this 
assurance can be adequately obtained in no other way than through affiliation 
between the pipeline and either the producer or refiner. Even with this affilia- 
tion in existence, pipelines lose business because of shifts in producing areas. 
The Bureau of Statistics of the Interstate Commerce Commission in its state- 
ment for the first quarter of 1939 of transportaion revenue of oil pipeline com- 
panies shows a decrease in the first quarter of 1939 under the first quarter of 
1938 in amounts varying from 4% to 71%. If such a decrease in revenue were 
experienced by an independent pipeline constructed solely from a common car- 
rier motive, its future existence would be speculative and receivership would 
definitely result. 
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A pipeline carrier unaffiliated with a refinery or crude oil purchasing com- 
pany, would be concerned with transportation on which it could earn a profit. 
It would be subject to the established practices of transportation by common 
carriers, its directors would have a legal obligation to protect it where its in- 
terests appear to conflict with those of its present or potential patrons. There 
is no obligation upon a common carrier to exend its facilities to territories 
which it has not undertaken to serve, and under the constitution of the United 
States, as thus far construed, there are grave doubts as to whether it can be 
compelled to do so. Interstate Commerce Commission v. Oregon-Washington 
R. & Nav. Co., 288 U. 8. 14. Unquestionable it cannot be compelled to do so 
until full hearings have been held before some duly authorized tribunal, a 
decision rendered, and its further right to court reviews have been exhausted 
(id). Certainly nothing resembling the speed of present pipeline building 
to new fields could be expected if pipelines were not affiliated with other 
branches of the oil industry. When a discovery well is completed an unaf- 
filiated pipeline company will naturally want proof of the extent and probable 
productivity of the new pool before determining to extend its line or construct 
a new line. It will want to determine whether the expense of new construc- 
tion will be justified by the traffic which may be expected. Completely gone 
from the situation will be the desire to secure the oil as an impelling motive 
for laying the line and for doing so quickly. No one could justly criticize a 
pipeline company for its hesitation and delay, perhaps unwillingness to act at 
all, in these circumstances. It would have a duty to its stockholders, and exist- 
ing patrons, not to take speculative risks with its capital resources. The hard- 
ships of those who had brought in the discovery well would be obvious. They 
might desire to sell some oil to finance new drilling and yet, in the absence of 
a nearby pipeline or railroad, they might have no market for the oil they could 
produce. This would seriously handicap producers of limited resources. They 
might, in fact, be forced to sell their acreage to some large company that could 
afford to drill all the test wells sufficient to satisfy the pipeline company before 
selling any of the oil. In such case pipeline divorcement would not only 
handicap the small producer but might make his embarrassment work to the 
advantage of a major competitor—an outcome which the advocates of divorce- 
ment seem to have ignored. 

(d) Stripper Well Reserves.—There are difference in the cost of pipeline 
service, as between flush fields and stripper well areas, which have never been 
reflected in the pipelines tariffs. The gathering of oil from a flush field requires 
relatively little investment and a relatively small amount of labor. A large 
pipeline could at times get its entire capacity from one property with flush 
production. To do so would require a limited amount of gathering lines and 
but one gauger. To get the same amount of oil from stripper wells would 
require a very large investment in gathering lines, additional pumping stations, 
field equipment and a large number of men. A case may be cited where one 
pipeline company has maintained gathering lines to over 700 properties to 
gather 8,000 barrels per day when in some of the flush fields it could secure 
this amount of oil from a single property. 

Suppose a divorced pipeline carrier is serving such an old, stripper well 
area where the cost of the gathering service is greater than the published 
charges. In such a situation the carrier would be legally justified in making 
its charges proportionate to the cost of service, which would mean increasing 
them to a point where they would be at least compensatory, even though to 
do so might cause the purchasers to reduce the price of the oil, or to withdraw 
altogether from purchasing in that field, thus destroying the producers’ market 
and shutting down their wells. Here other important factors enter the 
situation. There are many areas with old pumping wells of low output, neces- 
sarily high cost producers, which nevertheless yield in the aggregate a very 
large proportion of our total domestic production. They have been frequently 
and accurately described as the backbone of the oil industry. Their continued 
operation is recognized as important both from the standpoint of current 
production and of conservation of an indispensable and irreplaceable natural 
resource. In many cases these wells have been kept pumping by the desire 
of the purchasing company for a present and future supply of oil, and pipeline 
service has been maintained under the force of that same desire. 

When oilfields become depleted, as all eventually do, almost invariably one or 
more pipeline systems and related oil purchasers continue to serve the field and 
purchase the oil as long as any is produced, and the producer gets the same 
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posted price for his oil as is paid in the flush fields, notwithstanding the cost of 
gathering and transporting the oil is greatly in excess of such cost in the flush 
fields, and the pipeline facilities built to serve the field when flush are used at 
only a fraction of their capacity. The significance of this fact is apparent, when 
it is recalled that the 359,000 producing oil wells in the United States have an 
average production of around nine barrels per day, about 275,000 of which have 
an average daily production of less than two barrels; that in Oklahoma alone 
there are about 48,000 wells with an average daily production of from one to ten 
barrels, as against only about 8,000 flush and semiflush wells. During the year 
1938 one pipeline company gathered the oil from 15,400 wells, flush and stripper, 
the average production per day of which was 6.52 barrels, and many of which 
produced an average of less than one barrel per day. These “stripper” wells, 
under satisfactory price conditions continue to produce sufficient oil to pay for 
their operation for many years, and constitute what is sometimes called the 
“backbone” of the crude reserves. Obviously, these small wells are produced on 
a close margin of profit; any condition of cost or price of crude which should 
bring about their abandonment would mean a permanent loss of that amount of 
production and loss of employment by thousands of people engaged in their 
operation. Moreover, more recently developed methods of repressuring oilfields 
have been carried far enough to demonstrate that these oilfields, if not aban- 
doned, may yet be made to produce millions of barrels of additional oil—a 
tremendous reserve that should not be impaired. 

A statement indicating the alarm with which the stripper well operator views 
the probable consequences of the divorcement of pipeline from the integrated 
companies is found in the statement made on July 21, 1939 by Mr. Roy M. 
Johnson, of Ardmore, Oklahoma, Director and Chairman of the Finding and 
Policy Committee, Oklahoma Stripper Well Association, and Director of the 
National Stripper Well Association : 


“For the whole State of Oklahoma, it has been estimated that if the 
present stripper wells can be continued to be operated until water flooding 
is justified, these old, hoary petroleum relics will yet produce an ultimate 
recovery of four and a half billions of barrels of oil ,equaling the States 
entire past production. Under the average price that has prevailed in the 
past, this would mean a total yield in the future of nearly $6,000,000,000. 
Out of this, the State of Oklahoma, with its five percent gross production 
tax, will receive $300,000,000 of additional tax money. However, the labor 
and payrolls required to extract this additional oil will greatly exceed the 
enor..ous sums that have already been expended in obtaining the oil already 
produced. 

4: a x x x at * 

“However, under crude prices now prevailing, it would be suitable for 
the industry to spend the vast sums of new capital expenditure necessary 
to inaugurate such a stripper well program. Under present prices, a 
large percentage of the 45,000 stripper wells in Oklahoma are being pro- 
duced at a daily loss; yet, the owners are monthly going deeper in the 
h-'e in the hope that the price of oil can be restored to a price that will 
resu‘t at least in their Lreaking even, and that ultimately crude prices 
will justify making the necessary expenditures for water drives. 

“Yet, these stripper wells and the payrolls and other wealth they are 
bringing to their communities are the very lifeblood of such cities us 
Nowata, Bartlesville, Tialsa, Sapulpa, Muskogee, Cushing, Ponea City, 
Blackwell, Ardmore, Seminole, Wewoka, Holdenville, and Bristow—to name 
only a few. So long as these wells continue to add their daily produc- 
tion, the stream of humanity flows on and on. Sons come on in the paths 
of their fathers, all contributing usefully to the vast sea of society. 

“People built these cities. Their foundations were the wells that are 
drilled and the oil and gas that came therefrom. 

“Under conditions as they now exist in the oil industry, a great majority 
of all the Nation’s oil wells are served by pipeline companies where one 
affiliated company purchases the oil, and the oil is delivered to another 
affiliate. These affiliated companies realize that in the cycle of events 
these temporary periods of too much oil are always followed by periods of 
too little. They have enormous investments in refineries and marketing 
outlets to protect, and are eternally concerned with the permanence of 
supply and how to keep their pipelines filled and their refineries and filling 
stations running.” 
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Pipeline service has in fact been maintained in many cases after the gross 
income from it has ceased to pay operating expenses and the price paid for the 
oil has been the same, quality considered, over wide areas regardless of differ- 
ences in the cost of gathering it. These practices which have developed in the 
industry have won the approval of the producers as a whole and in conse- 
quence among the thousands of small producers the proposal to disrupt the 
present relationships of pipelines has found no substantial support. 

(e) The Economic Consequences of Pipeline Divorcement.—The anticipated 
effects of pipeline divorcement are outlined by Dr. Joseph E. Pogue,’ petro- 
leum economist ind consulting engineer, as follows: 


“The economic consequences of the formation of an independent pipe- 
line system would depend upon its structure and the regulations im- 
posed upon it. It may be assumed for the present argument that the 
proposed system would be composed of competing corporations operating in 
entire independence of the petroleum industry so far as ownership and 
control are concerned, and subject to the same regulation by the Interstate 
Commerce Commission as the present organization. 

“The effect upon the petroleum industry as a whole would be that of a 
major operation, exercising an integral function of the industry as now 
constituted. The process would undoubtedly be expensive, disturbing and 
complicated. 

“The cost of pipeline transportation would not be decreased, unless the 
units comprising the new system were directed to combine into fewer com- 
panies, thus eliminating surplus lines and raising the load factor of the 
remaining lines. In such event the degree of competition would be low- 
ered, whereas an important objective of the proponents of the change is to 
increase competition. In certain directions costs might be higher; to op- 
erating charges would have to be added the interest on any debt incurred 
in establishing the new system. 

“The tariffs charged for pipeline transportation, then as now, would 
be lower than railroad freight rates and higher than pipeline costs. The 
precise level rates would seek within this range would be determined by 
competitive conditions. The profits on pipeline transportation would, of 
course, be transferred from the oil industry, so far as they reside there 
now, and localized in a new industry. 

“Divorced from a correlative interest in the oil business, the new system 
would become less aggressive in serving new oilfields. This tendency might 
not be disadvantageous to the industry as a whole at times when new dis- 
coveries were made too rapidly, although it would disfavor the interests 
of small operators in the new areas. In periods when rapid expansion 
was required the new system would be less responsive to the needs of the 
oil industry than one geared to the larger undertaking. 

* * * * Ke * 

“So far as the public is concerned, the reliability of the service would 
not be bettered, and there would be risk of deterioration in times of ex- 
pansion. The price of gasoline is under the influence of forces so much 
more powerful than those created by the form of administration of the 
pipelines that it would be impossible to count upon any lowering of the 
price level in the event of an independent system. On the contrary, the 
costs of manufacturing gasoline would be raised to the degree represented 
by the profits of the new enterprise, and with two industries to support 
in the place of one it is by no means certain that the change would not 
exact a tribute from the public in the form of higher gasoline prices. 

“In general, it may be said that the proposal to segregate the pipelines 
is based upon an inadequate analysis of the role played by this transporta- 
tion agency, that the undertaking would be costly and disruptive, and that 
the economic consequences flowing from the change would not be along 
the lines contemplated by the proponents of the plan.” 

(f) Divorcement of Pipelines Would be a Legislative Restraint of Compe- 
tition.— Curiously enough in the discussion of this subject one important fact 
has almost invariably been overlooked. The proposal to divorce pipelines is 
a proposal to change their ownership. It is not a proposal to tear up existing 
lines. 


1Economics of Pipe-Line Transportation in the Petroleum Industry, by Joseph E. 
Pogue, Consulting Engineer, New York, 1932. 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1131 


It is a proposal which would make it unlawful for existing owners to own 
and operate their existing pipelines. But the pipelines would remain in their 
existing locations subject to the existing legal requirement that they con- 
tinue to transport oil at reasonable rates. The companies now served by pipelines 
would continue to be served by them. It would be unlawful for other companies 
to provide themselves, and those from whom they buy or those to whom they 
sell, with comparable pipeline service. 

In fact, the effect of the divorcement proposal, if enacted into law, upon future 
developments in the oil industry, especially the development of future growth 
and competition would be tremendous. The fact that divorcement of pipelines 
would be a legislative restraint of competition was successfully urged in the 
Senate as a reason against the application of the Commodities Clause to pipe- 
lines in 1906. A very large part of the present pipeline mileage was built, 
and is owned and operated by companies that either were not in existence in 
1906 or if in existence were very small enterprises indeed. Who can think 
that if the oil industry had had to rely upon the building of pipelines by 
unrelated enterprises engaged in transportation only, these companies would 
be served by such pipelines as are now available, or that they could have 
developed the competitive strength which they now have? Any one who thinks 
that has no proper conception of the industry's growth in the last three decades, 
the rapidity, size and nature of its growth, and of the part in that growth 
which freedom has played—freedom to build a refinery anywhere, to build a 
pipeline to any oilfield, and in a very few years to build up a large, successful 
business, larger in fact than any company that existed in the year the Com- 
modities Clause was enacted. 

What was profoundly true in 1906 is even more true today. The location 
of existing pipelines, if the right of oil companies to build and operate pipe- 
lines in the future is now taken away, will tend to confine the business to the 
producing, refining, and marketing operations which existing pipelines serve. 
New, unaffiliated pipeline companies, incorporated to engage in transportation 
only, which did not venture into the transportation field at any time in the 
last three decades, will hesitate to do so now, when they study the pipeline 
map. 

The risk will be taken, as it has been in the past, by a refinery which is 
seeking a crude oil supply and not only is willing, but must, venture its capital 
to reach out, by building a pipeline, to assure itself of that supply. If 
freedom to do so is responsible, in any important measure, for the success of 
the industry in attaining its present growth and competitive strength, then that 
freedom certainly should not be destroyed. 


The CHarrmMan. The subcommittee will now adjourn its delibera- 
tions until tomorrow morning at 10 o’clock, when we will hear from 
the following: 

J. L. Burke, president, Service Pipeline Co. ; 

J. L. Shoemaker, financial vice president, Service Pipeline Co. ; 

C. I. Thompson, counsel for Atlantic Refining Co., and secretary of 
the industry negotiating committee. 

We will adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 5:15 p. m., an adjournment was taken until the 
following day, Thursday, October 24, 1957, at 10 a. m.) 
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THURSDAY, OCTOBER 24, 1957 
Hor 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington. D.C. 

The subcommittee met, pursuant to recess, at 10 a. m. in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman), Rodino, and Keating. 

Also present: Herbert N. Maletz, chief counsel, Kenneth R. Hark- 
ins, cocounsel, Milton Eisenberg, associate counsel, and Julian HH. 
Singman, assistant counsel. 

The Cuarrman. The committee will come to order. Our witnesses 
this morning are Mr. Burke, president of the Service Pipe Line Co., 
Mr. Shoemaker, financial vice president of Service Pipe Line. Mr. 
Chaffetz ? 

Mr. Cuarretz. We also have with us, Mr. Chairman, Mr. Cecil 
Hunt, the general counsel of Service Pipe Line Co. and Mr. Wilkes 
Keith, the comptroller of the company. 

The CHarrman. I understand you have a statement, Mr. Burke. 
Would you proceed ? 


of my > at : - ; 
SE OF IAEPRESENTATIVES, 


TESTIMONY OF J. L. BURKE, PRESIDENT, SERVICE PIPE LINE C0.; 
ACCOMPANIED BY J. L. SHOEMAKER, FINANCIAL VICE PRESI- 
DENT; H. E. CHAFFETZ, ATTORNEY; CECIL L. HUNT, GENERAL 
COUNSEL; AND C. W. KEITH, COMPTROLLER, SERVICE PIPE LINE 
CO. 


Mr. Burke. My name is J. L. Burke. I live in Tulsa, Okla. Iam 
president of Service Pipe Line Co., and have been since 1948. I was 
elected a director in 1946, and have been continuously employed by 
the company since 1920; as traffic manager from 1924. Service is a 
wholly owned subsidiary of Standard Oil Co. (Indiana). 

Service Pipe Line’s sole business is transportation of crude oil by 
pipeline as a common carrier. Our system consists of 14,800 miles of 
pipe in 15 States. We serve directly or through connecting carriers 
a total of 73 refineries. This is approximately 25 percent of all re- 
fineries in the United States. Only 11 of these refineries are owned 
by our parent company or affiliates, 

On the average we deliver 840,000 barrels a day of crude, of which 
257,000 go to nonaffiliated refineries. 

1133 
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We are intensively engaged in soliciting additional movements from 
anyone we are in a position to serve, in active competition with other 
pipeline common carriers. Whatever may have been the situation 
more than a quarter of a century ago, for some time now there has 
been and exists today a very real rivalry for the transportation of 
crude oil for the independent refiners. 

These facts as to our company portray a somewhat different picture 
of our common carrier operations than is generally understood. The 
fact is that the entire pipeline business ‘has changed immensely in 
the past 25 years. 

A discussion of the changes in the pipeline industry is appropriate 
at this point because the significance of the pipeline consent decree 
and of our activities with respect to it are not apparent unless the 
decree is related to the industry as it exists today. 

The changes which I will outline are due to technological progress 
in the industry, to alterations in industry structure, and to the adapta- 
tion of the industr y to a growing national economy. 

For the sake of brevity I will not attempt to document the points 
of this summary. 

1. Prior to the early 1930's crude oil pipelines were generally re- 
garded as plant facilities of their refinery owners. The pipeline 
system for the most part consisted of thickwall, low-tensile strength 
pipe having a diameter of 12 inches or less. It was a system typified 
by high investment and high operating cost per barrel of throughput. 
Any substantial increase in volume usually involved a comparable 
increase in investment and operating cost. This situation was re- 
flected in the tariffs filed by pipelines. The rates were high, prac- 
tically at rail levels. Also, minimum tenders were high. 

2. A series of developments in 1933 and 1934 began to alter the 
attitude of the pipeline companies. Among these developments were 
rate reductions ordered by the Railroad Commission of Texas in 1933. 
The ICC in 1934 understook an exhaustive investigation of the rea- 
sonableness of pipeline rates and gathering charges, as well as regu- 
lations and practices. The ICC’s general investigation itself arose 
from an unusual set of circumstances. In 1934, Stanolind Pipe Line 
Co. (now Service) had filed tariffs with the icc reducing certain 
rates. A group of refiners sought suspension of these reductions on 
the ground that they gave the parent company—the sole shipper 
then “through the line—an advantage over the complainants who had 
only rail facilities available to them. The Commission refused to 
suspend these rate reductions, but entered into an industrywide gen- 
eral investigation on its own motion. 

In the face of public criticism of pipeline rates and profits, cor- 
rective action voluntarily taken by the industry resulted in wide- 
spread rate reductions. In our own company, which is probably 
typical of the industry, rates were cut in half between 1934 and 1940, 
ih 1940, the ICC held in a decision under its general investigation 
that pipeline rates yielding more than 8 percent return and minimum 
tenders in excess of 10,000 barrels were unreasonable. This was a 
~~ year before the entry of the consent decree. 

. World War II resulted in tremendous increases in the petroleum 
veipuibetienite of the Armed Forces and of industry. To eliminate 
crosshauls and backhauls, pipelines were extended and intercon- 
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nected. New joint through rates and routes were established. Most 
important, the scarcity of steel and the expanded need for crude oil 
at refinery centers resulted in the evolution of the large diameter line. 
The capacity of a line increases by about the cube of its diameter, but 
investment and operating costs increase at a much slower rate. 

When it became apparent that a large diameter line when used to 
sapacity would result in much lower investment and operating costs 
for each barrel of crude transported, keen competition developed for 
pipeline traffic. 

4. The postwar growth in demand for petroleum products required 
further expansion “of the pipeline system. The expansion of an old 
pipeline or the building of a new one is an inherently hazardous busi- 
ness. Investment is large. A crude oil pipeline is designed to carry 
only a single commodity in one direction. The source of supply may 
disappear and there is always the possibility that the refiner at des- 
tination may shift to another source of supply. 

The developers of crude pipelines are ne: urly always refiners seeking 
to provide a source of crude for their refineries. Although it is essen- 
tially only refiners who built pipelines, nevertheless the economic 
incentives already described make it desirable to build the largest pos- 
sible line and to operate it at capacity. This is what brings about 
competition for business and provides substantial benefit to independ- 
ent refiners. These independents are now in the position of obtaining 
low-cost transportation without having to assume the risk of invest- 
ment. or the burden of operation. The independent refiner is free at 
all times to find a competitive carrier or another source of supply. 

This competition for business has resulted in new connections to 
producing areas, in the extension of a carrier’s pipeline to refineries 
not previously served, in rate reductions, and in the replacement of 
old systems by new, large-capacity lines. I will digress for a moment 
and cite an example from our company’s experience. 

Service had a combination 12- and 16-inch line with many stations 
from the Rocky Mountain area to the midcontinent. It was on a 
route originally laid out in 1923. In 1950, a competitor—Platte Pipe 
Line Co.—announced, and in 1952 completed a modern 20-inch line 
from the same origin to the same destination area. 

Platte’s initial tariffs published rates 9 cents per barrel lower than 
Service. It increased its capacity in 1953 and 1954. Service’s cal- 
culations showed that the economies of its competitor’s operation 
were such that, if it reached capacity, its rate to yield an 8-percent 
return would be so low that Service could not recover its depreciation 
if it published a competitive rate, 

Then a new 18- to 20-inch line was announced by Arapahoe Pipe 
Line Co., from the same origin area, with ability to reach the same 
destinations. Already flanked on one side, Service found itself in 
prospect of being surrounded. The alternatives were simple; build 
a new line, or quit. Service built a new 625-mile, 20-, 22-, 24-inch 
system with the highest potential volume and the lowest potential 
cost. 

A vital factor in the calculated-risk decision was the hope of secur- 
ing nonproprietary traffic. As soon as it announced construction, 
Service reduced rates to a competitive level. It has since, in 1957, 
initiated a further reduction. 
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As a result of the changes described above, the pipeline industry 
has changed its character completely. Instead of continuing to be a 
group of more or less unrelated plant facilities, the industry has de- 
veloped into an interconnected network of true common carriers. 

Every refinery in the Nation, other than those built expressly to be 
supplied by water or local production, is served by one or more pipe- 
lines today. The independent refiner ordinarily has a choice of pipe- 
line routes and crude-oil sources. 

Producers who have a market for their crude can get connections 
for their wells, provided that the economics make connections feasible. 

An example of the pipeline industry’s common-carrier status is the 
fact, already mentioned, that Service serves 73 refineries, almost a 
quarter of the Nation’s total. 

I also wish to emphasize that a major contribution to reduction 
of rates and to making the crude pipelines of the country available 
at low cost to shippers generally has been the advance in technology 
that I have mentioned. 

It has been largely on this account that pipeline rates have coun- 
tered the general inflationary trend of recent years while other trans- 
»ortation costs have been mounting year after year. Our rates are 
lower than they were in 1950. Technology plus competition that it 
has induced have been prime factors in this picture. 

You can see from what I have said that the consent decree repre- 
sents only a part of the picture in our industry today so far as rates 
are concerned. I have already mentioned that the ICC had taken 
action with respect to rates a full year before the time the consent de- 
cree was entered. 

We feel that the Department of Justice may have interjected itself 
into this situation without having the background, statutory author- 
ity, or the facilities for undertaking the rate regulation in this indus- 
try which, in effect, the consent decree undertakes to do. 

We hope that this committee, in its investigation of the consent 
decree, will consider whether the Department of Justice was war- 
ranted in invading an area that Congress intended the Interstate 
Commerce Commission to cover. 

I wonder now whether it would not have been better for all con- 
cerned if the matter had been left to the ICC. The ICC had—and 
still has—full authority to deal with pipeline rates, regulations, and 
practices. 

My own view is that, at the time the Department of Justice acted, 
the Commission was carrying out the very purpose that the decree was 
designed to serve. With respect to the decree itself, I had no part in 
the negotiations which preceded it, nor in the decisions which brought 
it about. 

The Cuatrman. Mr. Burke, may I ask, at that point: Do you not 
think that that action was taken by the Department of Justice with 
reference to the enforcement of the Elkins Act? 

Mr. Burke. I think the Commission has jurisdiction to investigate 
violations of the Elkins Act. 

The Crarrman. Do you not think the Department of Justice has 
the right to, and the Congress said the Attorney General has the right 
to do that, and I think those actions were taken for that purpose, so 
that when you state in the forepart of your statement on page 7 quite 
to the contrary, I think you are in error. 
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Mr. Cuarretz. Mr. Chairman, with all due respect, that is a legal 
question. 

The Cuarrman. What is that? 

Mr. Cuarretrz. I think your statement begs the issue; that is, 
whether the Elkins Act applied. 

The Cuatrman. We will call on you later, Mr. Chaffetz, and you 
can have your say. 

Go ahead, Mr. Burke. 

Mr. Burke. With respect to the decree itself, I had no part in the 
negotiations which preceded it, nor in the decisions which brought it 
about. The decree is, in effect, a special type of regulation, appli- 
cable to our industry. We have to live with it. We have to concern 
ourselves with its proper interpretation and application. 

We have to deal with both the Interstate Commerce Commission 
and the Department of Justice, because the activities of the former are 
necessary to the implementation of the decree, and because the latter is 
responsible for its administration. 

Your committee has asked me to express my views with respect to 
our activities in connection with the consent decree. 

At the request of this committee, we have recently furnished you 
with copies of all reports and correspondence with the Department of 
Justice under the decree, as well as voluminous files of correspond- 
ence between Service and its parent company and others on a variety 
of subjects. 

At your request, we also furnished certain tabulations showing our 

capital structure and details of volumes handled for all shippers. 

The Cuatrman. Mr. Burke, I want to say at this point that your 
company has been very cooperative. 

Mr. Burke. Thank you, Mr. Chairman. These files reflect fully the 
activities of Service Pipe Line Co. in connection with the decree. 
They show, I believe, a very conscientious consideration of the prob- 
lems of interpretation that arose. Where there were questions, they 
were extensively debated within our own company and with officials 
of the parent company and with counsel. Conflicting views were 
recorded, together with conclusions arrived at. 

The decree provides very heavy penalties, in the form of treble 
damages, for any overpayment of dividends. On this account, we at 
all times exercised the utmost caution in avoiding any payment which 
might subject us to penalties. 

Our parent company also watched this carefully, and insisted on 
being assured that it did not receive any dividend payments which 
involved any risk of penalties, 

Where there was any doubt, we leaned over backward and withheld 
any dividend payments that ‘might be held to be in excess of those 
permitted. 

There have, of course, been some doubtful areas. This should not 
be surprising when it is considered that the cae was plowing 
entirely new ground. In some instances we sought opinions of the 
Department of Justice, and in all instances of doubt we did no more 
than to preserve our position on the record until the issue was 
resolved. 

Because of certain questions raised by staff counsel on Tuesday 
last, I wish to make these categorical statements at this time: 
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1. We did not file any false or misleading reports with the De- 
partment of Justice. 

2. We did not keep two sets of books. The Interstate Commerce 
Commission requires accounts and records to be kept in accordance 
with their regulations. Their examiners have checked our records 
frequently to see that the accuracy and integrity of the accounts are 
constantly maintained. These same records also were thoroughly 
checked by the FBI in 1953. Our policy of paying dividends on a 
minimum valuation basis was discussed with the FBI agent at that 
time. 

3. Every report we filed with the Department indicated both the 
amounts we claimed as dividends payable and the amounts of dividends 
actually paid. 

4. We filed amended reports only when we believed the circum- 
stances required us to do so. The false impression may have been 
given here the other day that we amended our reports whenever we 
thought up a more advantageous valuation theory. Reference to 
amended reports we filed will show that this insinuation is without 
basis. The Department was informed on each occasion why we felt 
obligated to amend our earlier report. 

5. The Department was thoroughly informed as to the theories 
of valuation that we claimed, so that they could readily decide 
whether or not they agreed with our theories. When they questioned 
us, we informed them exactly what we contended. The Depart- 
ment was never in the dark as to what we claimed. They knew also 
from our reports that we actually paid out lesser amounts. 

Needless to say, we did not set batt in our reports our reasons for 
paying less than we claimed the right to pay. But we never de- 
clined to disclose or discuss this either. Our accounts and records 
were carefully kept in such manner that this was always apparent 
on the face of them. That was in order that we could always show 
that we did not overpay. 

In fact, when our counsel discussed the prospective pro rata liti- 
gation with the Department staff, we specifically told them about 
our policy in this respect and how we kept our records. 

I take up now the matter of valuation. Pipelines were valued 
by the ICC as of December 31, 1934, under the requirements of sec- 
tion 19a of the Interstate Commerce Act. By the time the consent 
decree, which provides that earnings should be measured against 
“latest final valuation,” was entered 7 years later, many changes had 
been made in carrier property. The decree was entered shortly after 
war broke out in December 1941. 

Thereafter, under close control of materials and directives by the 
Government as to construction of pipelines, our company made sub- 
stantial investments to increase capacity and to extend lines to meet 
wartime requirements. 

During the war years and up to the end of 1947 we invested $65 
million in additions—more than one and one-third times our 1934 
valuation—and increased our traffic in barrel-miles by 70 percent and 
our barrels delivered by 75 percent. 

The matter of arriving at our annual valuations under the terms of 
the decree became an important problem. Valuation by the ICC is 
basic to the decree, since it both limits dividends which can be paid 
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to a shipper-owner and restricts the use of funds earned in excess 
thereof. 

With reduced manpower and priority valuation work for other 
branches of the Government, the ICC could not undertake a new 
valuation of pipeline properties during the war. Although the ICC’s 
exact valuation method had never been disclosed, our accountants and 
engineers empirically arrived at what approximated that method. 

In our annual reports to the Attorney General under the decree for 
the period 1942-49, inclusive, in order to preserve our position with 
respect to the proper method of bringing valuations down to date, 
we reported the valuation arrived at by our company accountants, 
using the empirical formula previously mentioned. 

With respect to dividend payments, pursuant to our policy pre- 
viously mentioned, we used a minimum valuation, based on a narrow 
construction of the decree; to the 1934 final valuation we added the 
value of additions and betterments, deducted retirements, and depre- 
eiated the entire property. 

We did not believe then and we do not believe now that the decree 
contemplated such an unreasonable basis. We used it only for divi- 
dend payments, and only, as I have stated, to be perfectly safe in the 
absence of an annual valuation by the ICC. 

At the conclusion of the war, when we could return to peacetime 
operations, and Government agencies could return to their normal 
statutory duties, it was obvious to us and others in the pipeline industry 
that the long-term solution to the problem lay in obtaining annual 
valuation of our properties by the ICC. 

To keep currently informed as required by law, the Commission had 
required us to furnish detailed annual reports of property changes 
ever since its original valuation in 1934. 

The carriers are also required by law to cooperate with and aid the 
Commission in its valuation work, and this had been freely done since 
1934. 

In order to arrive at annual valuations from this already available 
basic information, the Commission had only to audit and compile the 
data and make the necessary computations. 

It seemed entirely logical to us then, and it does now, that if one 
department of the Federal Government is party to a requirement that 
earnings be limited and frozen based upon valuation of properties by 
another department, then the other department has a duty to provide 
that valuation on a current basis, especially when the general law makes 
provision for such valuation. ; 

Furthermore, it was necessary for the Commission to bring its 
valuations down to date because, since 1934, a number of new com- 
panies had been created, some of which had been valued as of an 
intervening time; substantial changes had been made by many pipe- 
lines under Government coordination and control during the war 
years; and many were expanding to meet postwar demands. , 

In addition, such vast technological changes had occurred in the 
industry that 1934 valuation data simply had no bearing on 1947 pipe- 
lines; many 1934 properties had been replaced, and much big-inch pipe 
had been laid. 

The Commission undertook a new valuation of all pipelines as of 
December 31, 1947. But it developed that the Commission’s appro- 
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priations, which had been cut during the war as its employees were 
called into the armed services, did not provide funds to carry out the 
1947 pipeline valuation program. 

We solicited support in Congress for increased appropriations for 
the Commission for this purpose. The congressional Appropriations 
Committees recognized the merit of the request. 

In 1949 the Congress included in the departmental appropriation 
bill for the fiscal year beginning July 1 a specific amount of $100,000 
earmarked for pipeline v valuation. Each year except one thereafter 
through fiscal 1955, Congress continued to earmark funds. After 
1955, necessary funds have been provided in general appropriations to 
the Commission. 

The entire program of revaluing all pipelines as of 1947 was com- 
pleted in 1952. Meanwhile, represent: itives of our company over a 
period of several years conferred with members of the ICC and its 
Bureau of Valuation staff on the subject of annual valuations. 

The propriety of the pipelines’ request for annual valuation so as 
to comply with the decree was recognized by the Commission. 

The Bureau of Valuation simplified its internal procedures, without 
changing its fundamental method of valuation in any essential, and 
in 1952 embarked on a program of providing annual valuations for 

each year after 1947. This program is continuing. 

The accounting and engineering experience and knowledge of the 
pipeline industry was made available to the ICC and its Bureau of 
Valuation in evolving practical, workable, and simplified procedures 
for annual valuation. At the request of the ICC, individual com- 
panies in the industry, including ours, furnished clerical help to the 
Commission during part of the period of shortage of funds. 

The Commission’s completion in 1950 of our valuation as of Decem- 
ber 31, 1947, disclosed one adjustment in the empirical formula for the 
years 1941 through 1948 arrived at by our engineers and accountants 
we had based our calculations on a set of indexes slightly different than 
those used by the ICC. 

Since reports for each year had been filed with the Department of 
Justice, as required by the decree, it became necessary to amend reports 
already filed after receipt, in 1950, of the new valuation. These 
amended reports gave effect to the ICC’s valuation method. 

In connection with these amended reports several questions requir- 
ing construction of the decree arose. These concern the use of the 
empirical method for the years 1942 through 1947, and whether the 
1947 valuation was the “atest final” since some of the staff of the 
Department of Justice were contending that “latest final valuation” 
was for all time the 1934 ICC valuation. 

These questions, and the pro rata question commented on more fully 
later, were submitted to the Department of Justice with Service’s first 
amended reports in 1950. 

Extensive statements and briefs in support of our position on these 
questions were filed. Copies of all this material have been furnished 
to your committee. 

Our reason for going to the Department at that time was that we 
had accumulated substantial amounts of what we believed to be free 
funds available for investment in property and inclusion in our valu- 
ation. We explained this fully to the Department. 
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We had refrained from using the funds under our conservative 
policy of applying the decree to which I have previously adverted. 
At this same time we were borrowing from banks funds to finance 
our expansion program. 

After several conferences between Service representatives and the 
Department of Justice, the Department answered Service’s questions 
in a construction letter dated September 14, 1950. 

The Department’s ruling presented further problems of interpre- 
tation. Our dividend payments to our parent company were so low 
that no question of overpayment was presented. We needed and 
used all the available funds in the business. 

But we had to amend our prior reports to conform to the Depart- 
ment’s ruling. In doing so, we incorporated the theory that I 
personally strongly believed was what the Department’s letter said, 
even though our counsel believed otherwise. 

We informed the Department exactly how we applied their letter, 
and a member of the staff of the Antitrust Division subsequently 
confirmed that they understood this fully. No question was raised 
about it. What I should like to emphasize is that not $1 of the ac- 
cumulated funds previously referred to has been paid out as dividends. 

For some unexplained reason, the Department did not rule on our 
use of pro rata valuation, although its use was subsequently questioned. 

Pro rata valuation is the inclusion in valuation for any calendar 
year of a part of the value of additions and betterments completed 
and put in service during that year, and the deduction of a part of 
the value of properties retired duri ing that year, in proportion to the 
number of months the property was in service and contributing to 
earnings during that year. 

For example, if a facility was completed and put in service on 
August 1 of any year, five-twelfths of the value of that facility, com- 
puted as of the close of the preceding year, is included in the valuation. 

And if a facility is retired on August 1 of any year, five-twelfths 
of the similarly computed value of that facility is deducted from 
valuation. 

During the war and since, we have built substantial revenue- 
producing properties and placed them in operation as soon as com- 
pleted. Completions have been at various times during the year, 
frequently early or midyear since pipeline construction is carried out 
preferably in good weather in the late spring and summer. 

We have also retired properties representing substantial value from 
time to time and have reduced valuations for the ye ear in which retired 
in accordance with the method previously outlined. 

One would normally assume that property-producing earnings 
would necessarily be included in valuation which measured the dis- 
position of the earnings. Nevertheless, we recognize that this pro 
rata issue is a debatable one due to the particular language of the 
decree. 

On this account we were very careful not to make any dividend pay- 
ments based on pro rata valuation. In our report for 1955, which is 
made the basis of the recent motion filed against us by the Department 
of Justice, it is stated that certain dividend payments were related to 
pro rata valuation, resulting from additions and betterments com- 
pleted during a prior year. 
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But these payments were made in a year during which there were 
very substantial retirements, so that applying the pro rata principle 
consistently, our valuation for that year was substantially reduced. 

Had we not applied the pro rata principle, permissible dividend pay- 
ments would actually have been considerably greater than we claimed. 
Rather than benefiting us, we were substantially prejudiced by the 
use of pro rata valuation. 

Moreover, there were adequate permissible amounts available for 
the payment of the dividends for that year without any reference to 
the matter of pro rata valuation. 

We called the pertinent facts to the attention of the Department of 
Justice when as a matter of courtesy they apprised our attorneys that 
they had under consideration litigating this matter. The Department 
has nevertheless filed its motion in the court. 

In conclusion, to the extent that there are problems of interpreta- 
tion of the decree, we believe this is inevitable when the Department 
of Justice has undertaken to supplant the regulatory agency desig- 
nated by the Congress. 

Notwithstanding this inherent weakness, however, the basic ques- 
tion is whether there have been any payments by a carrier to a shipper- 
owner in excess of those authorized by the decree. Our company has 
made no such overpayment. 

The CHarrman. I think we should now have the statement of Mr. 
Shoemaker read. Will you read your statement, Mr. Shoemaker ? 

Mr. SHormaker. My name isJ.L. Shoemaker. I live in Tulsa, Okla. 
I am financial vice president and a director of Service Pipe Line Co., 
having been so elected in 1948. I have been continuously employed by 
the company since December 1919, in a variety of accounting jobs. 

I am chairman of the Engineers- Accountants Valuation Committee 
of the Division of Transportation of the American Petroleum Insti- 
tute, and have been chairman of that committee and its predecessor 
since January 1950 as well as a member of it since its formation in 1934. 

Your committee has expressed an interest in my views as to the ac- 
tivities of Service Pipe Line Co. under the Pipe Line consent decree 
and the activities of the Engineers-Accountants Valuation Subcom- 
mittee of the American Petroleum Institute. 

As to activities of the company, Mr. J. L. Burke, president, has 
been called to testify. I concur fully in the statement he has filed. 

The API committee, of which I am chairman, has always confined 
its activities to valuation of pipeline properties by the Interstate Com- 
merce Commission as required by section 19 (a) of the Interstate 
Commerce Act. This valuation, of course, is basic to the decree. 

The API committees concerning themselves with valuation were 
established in 1934 at the request of the Bureau of Valuation. This 
pattern of industry cooperation and assistance, required by law, had 
long been established in the valuation of railroads. The first com- 
mittee established was a general valuation committee, of which I was 
not a member. Shortly thereafter the need for a technical subcom- 
mittee became apparent, and the engineers-accountants’ valuation sub- 
committee was appointed in November 1934. I was 1 of the 19 orig- 
inal members of this subcommittee, of which Ralph McLaughlin was 
original chairman. 
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In 1940 Mr. McLaughlin went into Government service, resigned 
as chairman, and Vice Chairman C. M. Rosebrugh became chairman. 
No vice chairman was appointed. During Mr. Rosebrugh’ s absence, 
he ordinarily designated me as acting chairman. 

Mr. Rosebrugh “suffered a heart attack in Januar y 1950. On an 
emergency basis, I was appointed temporary vice chairman; after 
Mr. Rosebr ‘ugh’s death, I was appointed chairman, in which position 
I continue to serve today. 

In January 1956, as part of a reorganization of the division of 
transportation of the APTI, the main committee on valuation was dis- 
charged and our group became a full committee rather than a sub- 
c ommittee. 

The committee had been functioning for 7 years before the consent 
decree was entered. Appointed before the first valuation order was 
served in 1935 to find valuations as of December 31, 1934, it had worked 
closely with the Commission’s Valuation Bureau through all the period 
of those initial valuations which were found by the Commission during 
the period December 1937 to May 1940, 

The committee on pipeline valuation, under which our subcom- 
mittee worked at the time, decided shortly after the decree was entered 
that the interpretation of the decree was a matter for the individual 
carriers, and that the committee and our subcommittee would not con- 
cern itself with the decree or its interpretation. 

We have continued to address ourselves solely to valuation. Since 
neither we nor the Commission operate in a vacuum, however, every- 
one realizes the importance of valuation to the carriers in complying 
with the decree. 

The Commission’s Bureau of Valuation was the chief valuation 
agency of the Government during the war. Its experts served all 
branches of the Government in condemnation proceedings, confisca 
tion of alien properties, and all other types of valuation matters. 
With many employees called into the armed services, it could not do 
all of its work. Asa result it let pipeline-valuation work lapse. AI- 
though we had all been reporting annual changes in properties and 
prices under the Commission’s applicable orders, it had been unable 
to do any of the work of compiling this mass of detail. 

In 1943 the Bureau of Valuation called on the industry for the first 
time for clerical help in sorting and compiling the reported informa- 
tion. The industry furnished this help in the spirit of cooperation 
and assistance required by law. 

Realizing the vast technological changes and the major setae. 
of properties which had taken place since the initial valuation in 193 
the ICC undertook a new valuation as of December 31, 1947, requir- 
ing new inventories of the carriers. 

These valuations were found for the industry during the period 
December 1949, through March 1952—2 to 5 years after the 1947 date 
as of which values were found. Some change was made in the 1934 
valuation method to accomplish this: in 1934, the ICC had itself made 
the inventories of property. In 1947 the carriers furnished an in- 
ventory which the Commission’s Bureau audited and verified. 

The 1947 valuations showed somewhat different results than those 
we had calculated in bringing the 1934 valuations down to date, which 
demonstrated the importance to the pipeline industry of getting cur- 
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rent valuations from the ICC so as to permit compliance with the 
consent decree. I and other members of my committee repeatedly 
urged the staff of the Bureau of Valuation and members of the Com- 
mission to embark on a program of annual or at least current valua- 
tion, suggesting and cooperating with them in finding simplified 
means of accomplishing this. 

Some of our suggestions were adopted and some were not. The 
Bureau itself initiated reporting simplifications—none of which af- 
fected the integrity of valuations as found. Practically all of this 
streamlining was pointed toward minimizing the clercal work re- 
quired of the Government. 

The Commission had always audited our verified inventories and 
done the clerical work of applying and extending their prices. My 
company’s inventory consists of 1,893 pages of closely spaced 
figures—more than 25,000 calculations involved in pricing alone. 

In 1951 the Bureau of Valuation returned our reports of property 
changes for the years 1948, 1949, and 1950, requiring us to price them. 
Since we had already extended our own copy using vrices the Com- 
mission had found, in order to check the work of the Commission, it 
did not entail any additional work on our part; it merely eliminated 
duplicate effort. Our priced reports were returned to the Commis- 
sion for auditing. 

The 1947 valuations broke down findings for each element of value 
by each primary account by State. This resulted in some 600 different 
totals for each valuation. Starting with 1948 the values for each 
State were expressed only as totals for each element, thus reducing 
the calculations from 600 to about 50, and eliminating clerical work. 

In 1953 the Bureau approved the consolidation of similar individual 
items within primary accounts—grouping those that were homog- 
enous rather than requiring each to be reported individually. <A 
vast amount of clerical man-hours was thus saved, for staffs of both 
the reporting | companies and the Commission. 

The same year the Bureal permitted consolidation of items in var- 
ious accounts which had similar service lives, thus further reducing 
clerical work. 

The Bureau saved time in analyzing reports by approving stand- 
ardization of the form in which the industry reported cost data. On 
the other hand, the proposal to put the valuation process on electronic 
accounting machines, which would have permitted the carriers to fur- 
nish information as punched cards, was turned down by the Bureau. 

The Engineers-Accountants Valuation Committee now consists of 
approximately 35 members. It meets with the Bureau of Valuation 
each spring in its offices for consideration of annual guide prices and 
annual and period price indexes needed for bringing valuation down 
to date. 

The Bureau of Valuation provides the committee with a proposed 
schedule of guide prices for each primary property account. The 
committee considers these proposals and then meets with the Bureau 
to take any exception it may feel appropriate to the proposals. The 
Commission considers these exceptions and decides what the guide 
prices will be. 

Other meetings of the committee are held on call of the chairman 


when matters involving valuation arise. 
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The clerical help furnished to the Commission during the war and 
the subsequent period of short appropriations had the effect of saving 
the Government money without imposing any substantial cost on the 
carriers. The work performed in Washington for the Commission was 
essential to the carriers’ records, and copies of the material necessary 
to their own records were made available for company representatives 
to bring back to their offices. In addition, our personnel gained much 
valuable experience in the information needed by the Bureau of 
Valuation, and subsequent reports reflect an improvement in the man- 
ner in which the informaton is furnished. 

The Cuarrman. Thank you, Mr. Shoemaker. 

Mr. Chaffetz, I think you wanted to make a statement. 

Mr. Cuarrerz. May I please? Mr. Chairman, by reason of the 
fact, necessary, I assume, under the circumstances, that Mr. Harkins 
was asking the Department of Justice about matters that concerned 
only us and which the Department of Justice knew nothing about, there 
are a number of false impressions in the record, all of which we can’t 
hope to correct now. We may wish to submit something later, but 
largely to illustrate my point, I would like to mention just two. 

The Cuatrman. I might say at this point, you are free to submit any 
additional data you care to. 

Mr. Cuarrerz. Thank you, sir, and when I finish that I would lke 
to say just a brief word about the applicability of the Elkins Act. 
First, Mr. Harkins was asking Judge Hansen about our alleged two 
sets of books, and in the record as you read it now, the effect is the 
same as if Mr. Harkins was asking Judge Hansen what he thinks 
about Mr. Burke beating his wife. Mr. Hansen didn’t know there 
were two sets of books and I believe he said so. Now the truth of the 
matter is there weren’t two sets of books. All the books were a set of 
books. They were investigated we now recall by the FBI on three 
occasions. Mr. Burke says only once in his statement. 

When Mr. Burke called on the Department of Justice in 1950 and 
discussed the matter with the staff, he now recalls contrary to an 
impression given I assume inadvertently by one of the Department of 
Justice’s witnesses that this whole matter of minimum valuations was 
discussed with the Department. Asa matter of fact, that was the sole 
purpose of going to the Department. Their only excuse for going to 
the Department was to explain that they had paid out dividends on a 
minimum valuation basis, that they had some funds that were in a 
doubtful area. They wanted to utilize those funds. There was no 
other reason for submitting the documents to the Department. In any 
event, the whole procedure, the method followed, what I think is a 
very conservative method of paying out dividends on a most cautious 
basis and reserving your rights and protecting your record on the other 
was fully explained in 1950. 

Tt was explained to the FBI in 1953 when they came out and made 
a most comprehensive audit of our returns. And I myself, when I 
opened the diseussion with Mr. Bicks and his staff on the question of 
pro rata, started out by first explaining our minimum-maximum 
method and how we didn’t pay out dividends on the basis of pro rata 
but filed our reports and kept our records so as to protect our rights 
» pay in case that doubtful issue should later be resolved in our 

avor. 
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Now this is a very minor matter but it again just illustrates our 
problem. With respect to arranging the meeting with the Depart- 
ment of Justice, Mr. Harkins asked and one of the Department wit- 
nesses, I suppose on the basis of his best recollection of what hap- 
»ened to the records—he wasn’t there—said that I arranged the meet- 
ing with Mr. Bergson. I did not. What happened was this: In 
the spring of 1950 as a letter from me to the Service Pipe Line Com- 
pany, which is in the record, shows, I discussed the matter with Mr. 
Snyder as to how the Department would apply the 1947 valuations 
by the Interstate Commerce Commission. This was a new matter. 
This was the first time the ICC had revalued since 1934. His re- 
sponse to me was an utterly, utterly shocking one, as my letter dis- 
closes, the letter that I wrote to the Service Pipe Line Co. He said 
some things that neither I nor do I believe any other lawyer in this 
business had ever heard before, as to what the decree really meant, 
and I set that forth in my letter and I said that I didn’t believe any 
of it, but I thought Mr. Burke ought to know about it. 

A second letter that I wrote a couple of weeks later to Mr. Burke 
said that I had mentioned this matter informally to Mr. Bergson, 
and he had agreed to look into it after he had argued a forthcoming 
case that he had pending before the Supreme Court. That was in 
April. After that I completely fell out of the picture so far as the 
Service Pipe Line Co. is concerned. I might say at that time I was 
in Washington representing the parent company in various antitrust 
matters. The fact is that Mr. Burke had other counsel at that time 
in Oklahoma who were advising him about this matter. They made 
their own arrangements to go to the Department of Justice. I didn’t 
even know that these meetings were being held, nor did I know that 
they received a letter from the Department of Justice until after 
the letter had been received and when these problems arose that Mr. 
Burke referred to and they were referred to the parent company 
for consideration. 

I was then invited to sit in on an all-day conference, where we dis- 
cussed the purport of the Bergson letter. So much for that. 

Now, with respect to the decree, I do think, Mr. Chairman, that 
there is a basic matter here that is fundamental to your inquiry, 
which has been assumed here, but which ought not to be assumed. 
That is that the complaint filed by the Department of Justice alleg- 
ing that there was a violation of the Elkins Act had basis in law. 
Let me say that when that complaint was filed, it was again a very 
shocking thing to everybody, because the practices had been going 
on for many years, and so far as any of us now know, nobody had 
ever suggested that the Elkins Act was involved with respect to the 
payment of dividends to a stockholder. 

There has been interest here in opinions of counsel. Let me say 
that my own firm made the most exhaustive investigation of that 
claim by the Department of Justice at that time that we have ever 
made in any situation. We have briefs that are that long [ indicat- 
ing] on our shelves, and we advised the Standard Oil Company of 
Indiana that there was no basis for the claim and we strongly advised 
them to contest the suit. 
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But let me say this: That while that complaint was not supported 
by any citation of cases, and to this date I have never seen any cita- 
tion by the Department of Justice of the cases that support its com- 
plaint, the complaint was supported by claims for hundreds of mil- 
lions of dollars of dam: ages that would have confiscated the business 
if the Standard Oil Co.'s lawyers were wrong, and that may have 
something to do with whether they wanted to contest or not. 

But even apart from that there is another issue here and that is the 
kind of relief that was sought. I think Mr. Burke is utterly justi- 
fied, completely justified in stating that the Department of Justice 
did interpose itself into ICC regulation. The Elkins Act authorizes 
the Department to sue for treble damages. The settlement involved 
a new type of rate regulation by the Department of Justice when the 
Congress had never conferred on the Department of Justice the 
authority to regulate rates. All the decree 

The CHarrmMan. Why did you consent to it? 

Mr. Cuarrerz. We advised our client not to consent and TI leave 
you to draw your own inferences as to why they didn’t follow our 
opinion in that case. But the point is this, Mr. Chairman. I think 
all this here, that has come before you here, and it isn’t a happy pic- 
ture, of interpretation and reinterpretation and confusion about in- 
terpretation, and the record does show that there was just as much 
confusion obviously in the staff of the Department of Justice as there 
was among us, arises, if I might just finish this— 

The CuHarman. I don’t want to interrupt you but I was just 
curious. Throughout these discussions since there was, as you say, so 
much doubt and confusion, why wasn’t an effort made to ask the 
court for a reinterpretation of this situation ? 

Mr. Cuarretz. May I finish my other sentence and then I will an- 
swer that. I have just a few more words. All I am going to say is 
that I think the confusion, and so forth, arises from the fact that 
the Department of Justice, as Mr. Burke said, without any back- 
ground in this field of regulation, without any authority and with- 
out any staff to do it, sought to legislate a new type of regulation, 
and the reason I emphasize that is that under those circumstances 
you do have a pretty difficult situation. 

The Cuarrman. Despite that you could have appealed to the 
Court. 

Mr. Cuarretz. Yes; I am coming to—— 

The CuarrMan. For a new interpretation. 

Mr. Cuarretz. Yes. 

The Cuarrman. As you felt it should be. 

Mr. Cuarrerz. That’s right. That does bear, your question is a 
pertinent one and I want to answer it, but I have to answer it in this 
other context of what our problem was about going to the court. I 
“an summarize it in this way, if I may be permitted this characteriza- 
tion. I think what you had here to begin with was a bastard decree, 
born of an illegitimate union of antitrust and ICC. I don’t think the 
ICC invited the Department of Justice to substitute itself for the ICC. 
Now, you say why didn’t we go to court?) When you have that kind 
of an impossible, difficult setup to begin with, you don’t have the 
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situation that you normally have when there is a tax statute and there 
is a regulation and there is a narrow issue of interpretation, and you 
zo to court. What the companies did was this. They left that to the 
Department of Justice, and speaking for our own company alone, 
what we consistently did was report to the Department of Justice 
exactly what we were doing, and when we changed, we reported to the 
Department of Justice exactly how we changed. We kept our records 
very, very carefully. The only penalty provision in the decree was 
the one with respect to overpayments, and we were very careful never 
to overpay a dollar. As a matter of fact, we were so very cautious 
that we underpaid amounts that I think we could very, very safely 
pay. Inthat posture it seems to me that if anybody should have taken 
the thing to the court it was the Department of Justice. I don’t want 
to speak for them on that score, but I don’t think we had to do any 
more than we did to keep the Department informed and be very care- 

ful that we didn’t violate the essential provision of the decree, not to 
pay dividends in excess of those permitted. 

The Cuarrman. I think it is rather late to raise the question that 
the Elkins Act was not involved in that proceeding, because so many 
years have gone by. No questions have been set forth by you attack- 
ing the decree. It israther a late date to do that now. Not only that, 
but you mentioned sort of an illegitimate child resulting from anti- 
trust and Elkins Act, but as I read that decree, there is nothing in the 
decree with reference to antitrust at all. It is all Elkins Act, and you 
consented to that decree, so that I think that ends that. 

Mr. Cuarretz. I don’t disagree with you there. I only mention it 
not to say that I want to open up the thing or that this committee 
should reopen it but so that you would understand why these problems 
that are before you arose. That is my only purpose in mentioning it. 
[ think you have to know something of the history and background 
of the thing, the nature of the creature before you can understand 
why this most ine il situation, and I agree it is unusual, has existed 
over these years. I don’t think that the Department of Justice had 
any business undertaking regulation of this industry. Having done 
so, you are bound to have this kind of a histor y. 

The Cruamman. Did you want these other gentlemen around the 
table to make an expression of opinion ? 

Mr. Cuarretrz. No, you have been very kind. Thank you, sir, I 
think we have taken our share of the time. 

Mr. Kratine. May I offer in evidence, Mr. Chairman, in order to 
get this matter in proper perspective, a schedule showing the list of 
Assistant Attorneys General in charge of the Antitrust Division from 
1940 through 1957 with the names of the Attorneys General under 
whom they served ? 

The Cuatrman. That is perfectly all right. 
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(The document referred to follows :) 


List of Assistant Attorneys General in charge of Antitrust Division, 1940-57, 
with names of Attorneys General under whom they served 


(Introduced as an exhibit by Representative Kenneth B. Keating) 





Period of service Name Attorney General 
To Mar. 6, 1943._..- Arnold, Thurman Wesley | Cummings, Murphy, 
Ist Assistants: | Jackson, Biddle. 


1938-40, Wendell Berge. 
1941-42, Hugh Cox. 
1942-43, Thomas C. Clark. 


Mar. 15 to Aug, 28, 1943... ..| Clark, Thomas Campbell ..| Biddle. 
Ist Assistant: 1943, John He nry Lewin. | 
Sept. 1, 1943, to May 1, 1947_- _.| Berge, Wendell : Biddle, Clark. 
j ist Assistants: 


1943-44, John Henry Lewin. 
1944-45, Deward Levin. 
1945-47, Kenneth Kimble. 


May 1, 1947, to May 14, 1948__.__.__| Sonnett, John F______- _...-| Clark. 
Ist Assistant: 1947-48, John F. 
Baecher. 
May 17 to June 15, 1948 Et Baecher, John F., Acting Assistant At- Do. 
torney General. 
June 16, 1948, to Sept. 30, 1950 Bergson, Herbert A ; Clark, McGrath, 
Ist Assistant: 1948-50, William A. 
Underhill. 
2d Assistant: 1948-50, Herbert Bork- 
land. 
Oct. 2, 1950, to Jan. 6, 1951_. J Underhill, William A., Acting Assistant | McGrath. 
Attorney General | 
Jan. 7, 1951, to June 30, 1952__. ; WiGriona, Fu. Gram. | o250i ck sc ib McGrath; 
Ist Assistant: 1951-52, Newell A. McGranery. 
Clapp. 
2d «Assistant: 1950-53, Edward P. | 
Hodges. 
July 1, 1952, to Jan. 17, 1958 Newell A. Clapp, Acting Assistant Attor- | MeGranery. 
ney General. 
2d Assistant: 1950-53, Edward P. Do. 
Hodges. 
Jan. 19 to Apr. 30, 1953 Edward P. Hodges, Acting Assistant | McGranery; 
Attorney General. Brownell. 
May 1, 1953, to July 3, 1956 ..| Stanley N. Barnes- -- A _.......--}| Brownell. 


Ist Assistants: 
1953-54, J. Thomas Schneider. 
1955-456, Edward A. Foote. 
2d Assistant: 1953-54, Edward P. 
Hodges. 
July 13, 1956, to date. ....---| Victor R. Hansen. : aell Do. 
lst — 
1956, Edward A. Foote. 
1957, Robert A. Bicks. 
2d Assistant: 1956, W. Wallace Kirk- 
patrick. | 





Mr. Cuarrerz. In that connection may I supplement my. earlier 
statement by one sentence. On the question of the letter from the De- 
partment of Justice in 1950 signed by Mr. Bergson the suggestion was 
also made on the record here with no confirmation that possibly Mr. 
Bergson’s staff were unanimous in opposing that interpretation. I 
think Mr. Harkins suggested that, but I didn’t understand any wit- 
ness for the Department of Justice to confirm that, and I don’t think 
Mr. Harkins would want the record to show that he so testified, unless 
there was some evidence in the record to show it. 

[ will finish that in a minute. 

Mr. Harkins. Mr. Chaffetz, are you testifying now—— 

Mr. Cuarrerz. No; Lam not. 

Mr. Harxrns (continuing). That the staff of the Antitrust Division 
was not unanimously oe to the contents of Mr. Bergson’s opinion 
to Service Pipe Line Co. 
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Mr. Cuarrerz. No; all I am suggesting is that you wouldn’t want 
the record to show the contrary until the facts appear and I don’t 
know the facts but I do know some subsequent facts that bear on the 
picture and I just picked those up in this audience here within the last 
2 or 3 days. It is my information now that after we decided not to 
follow the general counsel’s opinion, but to adopt Mr. Burke’s inter- 
pretation of that letter , and advise the Department of Justice that we 
were so doing and amend our reports so that the Department was on 
full notice as to how we did in fact interpret the letter, it is my infor- 
mation that at least one succeeding Assistant Attorney General and an 
Acting Assistant Attorney General wrote to other companies, not our- 
selves, opinions in the identical language. 

I believe—and you may want to investigate that further, I don’t 
represent those to be the facts—it is my information and I think it is 
reliable, that at least 2 succeeding Assistant Attorneys General, 1 
Assistant and 1 Acting, used the identical language in letters to other 
companies with respect to similar inquiries. That is all I have to say. 

Mr. Harxtns. Mr. Chairman, the staff has secured additional opin- 
ions given by subsequent Assist: ant Attor neys General with respect to 
only one of the problems that was contained in the September 14, 1950, 
opinion written by Mr. Bergson. This correspondence I offer for the 
record. I donot have the letters here at this time. 

Mr. Keatrnc. May I understand what that is again ? 

Mr. Harkins. Yes, sir; Acting Assistant Attorney General Newell 

Clapp in 1951 wrote a letter to Interstate Pipe Line, which is a pipe- 

line owned by Standard of New Jersey, in which he said practically 

the same thing that Mr. Bergson had said with respect to only one 

problem that was contained in the September 14, 1950, letter that Mr. 

Bergson wrote; namely, the question of the meaning of the term 

“latest final valuation.” Newell Clapp wrote a letter to Interstate 
| 





Pipe Line in 1951 that expressed that opinion which was the same as 
Mr. Bergson’s, and I am offering that letter into evidence at this time. 
(The letters referred to are as follows :) 


STANDARD Ort Co. (NEW JERSEY), 
New York, N. Y., June 11, 1951. 
Hon. H. GRAHAM Morrison, 
Assistant Attorney General, 
Department of Justice, Washington, D. C. 


DeEaAR Str: This company is one of the defendants in United States of America 
v. The Atlantic Refining Company et al (civil action No. 14,060 in the District 
Court of the United States for the District of Columbia). The consent decree 
in that action provides in part: 

“No defendant common carrier shall * * * pay * * * to any shipper-owner 
* * * any sums of money * * * derived from transportation * * * which * * * 
is in excess of 7 percent * * * of the valuation of such common carrier’s prop- 
erty * * *,” 

+ * * ae * * * 


“Valuation as hereinabove used shall mean the latest final valuation of each 
common carrier’s property * * * as made by the Interstate Commerce Com- 
mission.” 

On July 8, 1948, the Interstate Commerce Commission issued its valuation 
order No. 28 pursuant to which valuations as of December 31, 1947, of all com- 
mon carried pipelines engaged in interstate commerce have been (or shortly will 
be) completed. 


H 
" 
: 
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This company and each common carrier pipeline with respect to which this 
company has the status of a shipper-owner (as that term is defined in the 
consent decree) have concluded that: 

1. The valuation fixed for each common carrier pipeline at the conclusion 
of the proceedings under valuation order No. 28 is the latest final valuation 
of such carrier for all purposes of the consent decree. 

2. The consent decree requires that such latest final valuation be used 
by each common carrier pipelines as its base valuation for 1948 and all 
subsequent years until the Interstate Commerce Commission makes a new 
valuation of such common carrier pipeline. 

3. For years subsequent to 1948 and until the Interstate Commerce Com- 
mission issues a new valuation of such common carrier pipeline the 1948 
base valuation must be adjusted in accordance with the provisions of para- 
graph III of the consent decree. 

4. Dividends paid in respect of 1948 and subsequent years in amounts not 
in excess of 7 percent of the valuation of the common carrier pipeline de- 
termined in accordance with the foregoing principles would be proper under 
the consent decree. 

This company would appprereciate confirmation from the Department that 
the foreging construction of the consent decree is in accord with the Depart- 
ment’s views. 

Respectfully, 

GEORGE KOEGLER. 


[Justice Department letterhead] 
JULY 5, 1951. 
GEORGE KOEGLER, Esquire, 
Standard Oil Co. (New Jersey), 
New York, N.Y. 

DeaR Mr. Korerer: This is in reply to your letter of June 11, 1951, regarding 
the final judgment entered in the case of United States v. The Atlantic Refining 
Company, et al. (civil action No. 14060). 

You state that the Interstate Commerce Commission is engaged in the revalua- 
tion, as of December 31, 1947, of the common carrier pipelines with respect to 
which your company has a status of a “shipper-owner” as the term is defined in 
paragraph II of the final judgment. You request that we advise you as to the 
effect of such revaluations upon the application of paragraph III (a) of the 
judgment. 

In giving you our views on the points raised by your letter of June 11, 1951, it 
is, of course, understood that we are not expressing ourselves on any collateral 
issue. 

We construe “latest final valuation” in the first sentence of paragraph III (a) 
to mean the latest final valuation of the Interstate Commerce Commission as of 
the beginning of any calendar year in question, and not the latest final valua- 
tion as of the date the judgment was entered. Accordingly, it is permissible, 
in our view, to use the December 31, 1947, final valuations of the Interstate 
Commerce Commission for the calendar year 1948 and subsequent years in lieu of 
any previous final valuation in force at the time the judgment was entered, 
until such time as the Commission issues a new valuation. 

The second sentence of paragraph III (a) prescribes a specific procedure for 
bringing a “latest final valuation’ down to date. Under the language of that 
sentence, it is our view that the final valuation made by the Interstate Com- 
merce Commission remains constant for the purposes of the judgment until the 
Commission makes a new final valuation. To that valuation is to be added the 
value of additions and betterments, valued for the year in which completed, less 
appropriate deductions for physical depreciation and retirements, determined 
in accordance with the methods used by the Commission in bringing valuations 
down to date. It is our understanding that in doing this the Commission uses 
period prices rather than original cost. 

We would appreciate your furnishing to us the names of each of the common 
carrier pipelines to which your company as shipper-owner intends to apply the 
above interpretations and your informing us whether you are communicating 
such interpretations to the officials of such pipeline companies. 

Sincerely yours, 
NEWELL A. CLAPP, 
Acting Assistant Attorney General. 
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STANDARD Orn Co. (NEW JERSEY), 
New York, N. Y., July 9, 1951. 
Re: NACST 59-8-213. 
Mr. NEWELL A. CLAPP, 
Acting Assistant Attorney General, 
Department of Justice, Washington, D.C. 

Dear Mr. Crape: Thank you for your letter of July 5, 1951, replying to mine 
of June 11, 1951, regarding the interpretation of certain parts of the consent 
decree in United States v. The Atlantic Refining Co., et al. (civil action No. 14060 
in the District Court of the United States for the District of Columbia). 

In reply to the questions raised in the last paragraph of your mentioned 
letter, I would advise: 

(1) The common earrier pipelines from which this company might receive 
dividends are: 

Interstate Oil Pipe Line Co. 
Plantation Pipe Line Co. 

Unless you have some objection, we propose to send copies of our correspond- 
ence to those companies and to notify them that we will not accept dividends 
from them in amounts greater than those calculated in accordance with the 
interpretation set forth in our correspondence. 

(2) In addition, subsidiaries of this company might receive dividends from 
the following common carrier pipelines : 

Ajax Pipe Line Corp. 
Humble Pipe Line Co. 
Portland Pipe Line Corp. 
Transit & Storage Co. 
Tuscarora Oil Co., Ltd. 

Unless you have some objection, we also propose to send copies of our cor- 
respondence to the stockholding subsidiaries for their guidance. 

Sincerely, 
GEORGE KOEGLER. 


{Justice Department letterhead] 
JULY 13, 1951. 
GEORGE KoEGcLer, Esq., 
Counsel, Standard Oil Company (New Jersey), 
New York, N. Y. 

Dear Mr. Korecter: I have your letter of July 9, 1951, acknowledging my letter 
of July 5, 1951, and furnishing the names of the pipeline companies involved in 
the interpretation of certain provisions of the consent judgment entered in the 
ease of United States vy. The Atlantic Refining Company, et al., civil action 
No. 14060. 

We note that you propose to send copies of our exchange of correspondence to 
Interstate Oil Pipe Line Co. and Plantation Pipe Line Co. and to the subsidiaries 
of your company which might receive dividends from Ajax Pipe Line Corp., 
Humble Pipe Line Co., Portland Pipe Line Corp., Transit & Storage Co., and 
Tuscarora Oil Co., Ltd., unless we have some objection to such reference. We 
have no objection to your proposal and we urge that you instruct your subsidiary 
oil companies to likewise advise the five pipeline companies included in your 
second group. 

Sineerely yours, 
NEWELL A. CLAPP, 
Acting Assistant Attorney General. 


Mr. Keatine. That is an issue in the pending litigation, is it not ? 

Mr. Cuarretz. No. I don’t really believe that was. This pertains 
to valuation between 1942 and 1947. The Department hasn’t in any 
litigation to date challenged that, but the important thing, Congress- 
man Keating, is that the letter from Mr. Clapp—and I think there 
was another letter from Mr. Morrison in identical language, if you 
haven’t seen it—that letter confirms that the company was justified 
in not following the opinion of its general counsel. 

The CHarrmMan. Have you got such a letter? 
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Mr. Cuarrerz. I am informed that such letters exist and I have 
asked for the letters. 

The Cuarmman. If you have got the letter we will receive it in the 
record. 

Mr. Cuarrerz. But I think more important than the fact there is 
such a letter is that obviously the Department of Justice itself agreed 
with Mr. Burke in applying that letter and it has some bearing on the 
wisdom of, or justification for, the company not following the 
opinion, the earlier opinion of its general counsel. Two succeeding 
high officials in the Department of Justice followed the same theory 
and approved the same principle that Mr. Burke contended for and 
which the company applied in filing its report. 

Mr. Keating. Mr, Chairman, in line with what Judge Hansen told 
us, I think we are running a hazard of prejudicing the Government’s 
case in this pending litigation if we put into evidence further in- 
terpretations by other Assistant Attorneys General of the meaning 
of this decree or the words contained in the decree. I don’t think we 
should do it. 

The Cuarrman. I think what we will do is receive it in executive 
session and later on determine what to do. 

Mr. Cuarrerz. That is agreeable. I have no subpena power either. 
I will ask for them. 

The CHarrman. If you have that submit it to counsel and we will 
act on it. 

Mr. Cuarretz. Yes. 

Mr. Harkins. Mr. Burke, in 1953 an FBI agent appeared at the 
Service Pipe Line Co., did he not? 

Mr. Burke. Yes. 

Mr. Harxrns. And did the FBI agent present to you a copy of 
his instructions ? 

Mr. Burke. He did not present them to me. He presented them to 
Mr. Shoemaker. 

Mr. Harxrns. This is a copy of his instructions rather than a copy 
of his letter of introduction ? 

Mr. Burke. He presented—Mr. Shoemaker can probably testify 
with more accuracy, but I will give you my understanding of the 
events. 

He presented the letter of introduction to Mr. Shoemaker. Mr. 
Shoemaker asked him what he wanted, and the FBI agent said “Here 
is a copy of my letter of instructions, and I want all information 
that is set out in that letter.” 

And we ordinarily do not surrender everything we have got un- 
less we are satisfied that it is pertinent to what is being investigated. 
And ordinarily I suspect Mr. Shoemaker would have conferred with 
our general counsel, but my understanding is Mr. Shoemaker thought 
it was so fundamental that we had nothing to conceal, that our books 
were open to him and he just turned it over to him. 

And the FBI agent told him if he wanted to, he could make a 
copy of those instructions. 

And Mr. Shoemaker brought them up to me and I do not recall 
at that time if I even read it. I glanced through it and said “Any- 
thing unusual ?” 

Mr. Shoemaker said “No.” 
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I said, “Give him everything we have got.” 

Mr. Harxrns. You have been investigated at least three times under 
this decree by the FBI, have you not? 

Mr. Burke. I think so. ‘Our recollection is rather vague, but I 
believe between the period of 1942 and 1953, there were two. 

Mr. Harkins. Has the FBI, any FBI agent in any of these other 
investigations ever given you copies of his instructions? 

Mr. Burke. I will have to ask Mr. Shoemaker that. 

Mr. SHormaker. No 

Mr. Harkins. Is it customary for the FBI agent when he comes 
around to investigate compliance with this decree to offer to you the 
instructions he has received from the Director of the FBI’s office? 

Mr. SHormaxer. Ordinarily, I would not think it would be, but this 
was a technical investigation, technical accounting that oce urred over 
a period of I suppose 12 or 13 years, in which we built up a mass of 
detailed working papers. And it was almost necessary that we know 
exactly what he was trying to answer if he was to complete his audit 
in any reasonable length of time. 

Mr. Harxins. Was there any other time in your experience where 
the FBI came around to investigate your organization where the 
FBI agent gave to youa copy of his instructions ? 

Mr. SuorMaker. Not in recent years. 

Mr. Harktns. Has there been a long time ago, other than recent 
years ? 

Mr. Suoremaxker. I have a recollection in the early 1930’s I was in 
a suit between the Federal Government and our company, and he was 
the agent in that case. I remember we put in a good many months 
of work. I think I knew what his instructions were. 

Mr. Harxrns. Was it the same agent ? 

Mr. SuoeMaker. Yes. 

Mr. Keatine. What is the name of this agent ? 

Mr. SuHoremaker. Mr. Erwin. 

Mr. Keartine. The full name? 

Mr. SHoemaker. Glen, G. H., I believe it is. 

Mr. Harxkrns. Were the instructions that were given to you by the 
FBI agent helpful to you in understanding the Department of Jus- 
tice’s interpretation of the decree ? 

Mr. SuHormaker. I do not think that was the part I was con- 
cerned with. The main thing was to give the agent what he needed in 
the way of basic information. 

Mr. Harts. The letter of introduction would have been sufficient 
to accomplish that, would it not ? 

Mr. SuHoemaxker. Qh, I think not. 

Mr. Harxrns. On the table there is a copy of the letter of introduc- 
tion, the first one, signed by Mr. Hodges. Would you identify those 
documents, please ? 

Mr. SuHormaker. This is a letter from Edward P. Hodges, Acting 
Assistant Attorney General, to Service Pipe Line Co., dated February 
18, 1953. 

Mr. Harxrns. Yes, sir. 

Now, on presentation of that letter by an FBI agent, solely that 
letter, would not Service Pipe Line Co. have made its files available 
to the FBI agent? 
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Mr. SHormaker. You would certainly want to know what he was 
trying to arrive at, 

Mr. Harkins. Would you read the letter, please? 

Mr. SHOEMAKER (reading) : 

GENTLEMEN: Reference is made to the final judgment entered December 23, 
1941, in the above-entitled proceedings under the Elkins and Interstate Com- 
merce Acts. 

In connection with an investigation by this Department of compliance with 
the terms of said final judgment, it is requested that you make available for 
examination by the bearer, an agent of the Federal Bureau of Investigation, 
Such books, records, and files of your company and its predecessor, Stanolind 
Pipe Line Co., as he may request. 

Your cooperation in this investigation will be very much appreciated. 

Mr. Harkins. Would not that letter in and of itself be sufficient 
for Service Pipe Line Co. to have given to the FBI agent what he 
requested ? 

Mr. SHormaker. I think it would. 

Mr. Harkins. Mr. Shoemaker, attached to the letter that I showed 
you there are the actual instructions given to the FBI agent. On 
page 2 or 3, there is a discussion of the method that the Department of 
Justice is going to use to handle pipeline debts owed to outside finan- 
cial institutions, 

Would not the instructions contained there be helpful to Service 
Pipe Line in understanding the Department of Justice’s interpreta- 
tion of the terms of the judgment ? 

Mr. Suoemaker. I think it would be the proper answer that we 
already knew. 

Mr. Harkins. You knew that anyway ? 

Mr. SHoemaker. The views of some of the staff members. There 
was nothing new in this letter of instructions. It was simply a matter 
of how to most quickly get the information from our files. 

Mr. Harxrns. Mr. Burke, is the Standard Oil Company of Indiana 
the guarantor of any of the loans now outstanding that are owed by 
Service Pipe Line Co. to outside financial institutions ? 

Mr. Burke. They are not signatories to the bonds, but I think the 
financial institutions are looking over our shoulder at Standard of 
Indiana’s faith and credit. 

Mr. Harxtns. My question is: Is or is not Standard of Indiana the 
guarantor of any obligations owed to outside financial institutions ? 

(Subsequently, Mr. Burke submitted the following :) 

Service Pree LIne Co., 
Tulsa, Okla., November 5, 1957. 
Mr. KENNETH R. HARKINS, 
Cocounsel, Committee on the Judiciary, Antitrust Subcommittee, 
House of Representatives, Washington, D.C. 

DEAR Mr. HARKINS: Beginning at page 657 of the official transcript of the hear- 
ing on Thursday, October 24, 1957, there is an exchange of questions and answers 
between you and me which require correction, beginning at the top of page 658. 

The questions related to the guaranty of Service Pipe Line Co.’s loans by the 
Standard Oil Company of Indiana, and for your convenience I am repeating 
below the questions and answers as they appear in the record and as I have 
corrected them in red pencil on the copy of the transcript sent to us for 
correction : 

“Mr. Harkins. Mr. Burke, is the Standard Oil Company of Indiana the guar- 
antor of any of the loans now outstanding that are owed by Service Pipe Line 
Co. to outside financial institutions? 
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“Mr. Burke. They are not signatories to the bonds, but I think the financial 
institutions are looking over our shoulder at Standard of Indiana’s faith and 
credit. 

“Mr. Harkins. My question is: Is or is not Standard of Indiana the guar- 
antor of any obligations owed to outside financial institutions? 

“Mr. Burke. No, sir. 

“Mr. HARKINS. By Service Pipe Line Co.? 

“Mr. Burke. It is not. 

“Mr. HARKINS. It is not.” 

At the conclusion of the hearing on Thursday afternoon, I informed you that 
I wished to check carefully the correctness of my answer, inasmuch as I had 
deen informed that our 1953 form P report to the ICC referred to the Standard 
of Indiana as being a guarantor of our loans. 

I have checked into this thoroughly, and I am informed that it was our 1951 
form P report which carried this notation referring to bank loans earried at 
that time which were subsequently retired from funds made available by our 
bond issue of April 1, 1952. Accordingly, the exchange of questions and my 
answers on this subject should stand in the record, corrected only as to the 
language as shown in the foregoing. 

At pages 708-709, you asked me about opinions from Mr. Campbell and sug- 
gested I might submit an explanatory statement for the record. In checking 
into this matter upon my return to Tulsa, I find that we have submitted to 
you any and all opinions from Mr. Campbell or any other of our attorneys and, 
therefore, there is nothing for me to add to the record in this respect. 

It is our understanding that the record would be held open for a reasonable 
length of time for the submission of any additional information or data. We 
had prepared certain excerpts from the report submitted to the Senate Com- 
mittee on Interstate and Foreign Commerce by the Wolf Management Engineer- 
ing Co. pursuant to Senate Resolution 332, 82d Congress, and printed by the 
committee February 2, 1953, in which it was urged that bureaus of the Inter- 
state Commerce Commission extend their use of formal committees consisting 
of staff members and of industry advisory groups to review and guide the 
Commission’s work programs and special projects, specifically citing the valua- 
tion program. 

Through an oversight we failed to submit it for the record at the hearing and 
since it is particularly pertinent to the questions asked of the ICC witnesses 
with respect to the valuation work, we submit it at this time and request that 
it be incorporated into the record. 

Very truly yours, 
J. L. BURKE. 


ExtTrRAct From ReEporRT SUBMITTED TO THE COMMITTEE ON INDUSTRY AND FOREIGN 
COMMERCE BY THE WoLF MANAGEMENT ENGINEERING Co., PURSUANT TO SENATE 
RESOLUTION 332, 82p, CONGRESS (CONTINUED BY S. REs. 22, 88D CONG.) 


ON ADVISORY COMMITTEES (pp. 8-9) 


“The specialized problems confronting some bureaus are of a highly technical 
and complex character. 

“Our studies indicate that such bureaus could advantageously make more 
use of formal committees to review and guide their work programs and special 
projects. For example, accounting systems and methods, statistical practices, 
economic research projects, and valuation programs are all complex. Any one 
of such work programs should be simplified and improved from year to year. 
Also, their relative importance to the Commission and to the particular trans- 
port industries may vary, and, therefore, should be reevaluated from time to 
time. 

* * * * * * * 

“It is Our opinion that representatives of practitioners, of carrier systems, 
and of the Commission, should be constituted a permanent committee for review- 
ing and recommending rules, practices, and modified procedures to provide 
standards of conduct acceptable to the practitioners, to the carrier industries, 
‘and to the Commission. 

“No one authority is likely to be competent to pass judgment on either the 
validity of the work programs, or the processes employed, or is able to appraise 
the economic needs of many phases of the administrative functions of the 
Commission. The practice of collaborating with such committees consisting 
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of staff members and of industry advisory groups is generally being followed 
by the Commission. However, it is our opinion that the number of such com- 
mittees could be multiplied; their meetings and agenda could be more formal- 
ized and their members should be representative of the entire organization of 
the Commission and of particular industries affected. 

“Our seventh recommendation, therefore, is that the policy of appointing 
specialized technical review committees to review and guide the work of 
administrative bureaus shall be extended; that their meetings and agenda shall 
become regular functions of the Bureaus; and that the members of such com- 
mittees shall consist of the Commission staff members of accredited independent 
engineers and specialized technicians representing management, labor, and 
other interests according to the specialized objectives of each particular 
bureau.” 


Mr. Burke. No, sir. 

Mr. Harkins. By Service Pipe Line Co. ? 

Mr. Burke. It is not. 

Mr. Harkins. It is not. 

(Extract of form P of Service Pipe Line Co. to ICC:) 


ANNUAL REpoRT OF SERVICE Pree LINE Co., TULSA, OKLA., TO THE INTERSTATE 
COMMERCE COMMISSION FOR THE YEAR ENDED DECEMBER 31, 1956 


Name, official title, and office address of officer in charge of correspondence 
with the Commission regarding this report: 
(Name) C.W.Keith (Title) Comptroller 
(Office address) Service Pipe Line Building, Post Office Box 1979, Tulsa 2, 
Okla. 
110. GUARANTIES AND SURETYSHIPS 


1. If the respondent was under obligation as guarantor or surety for the per- 
formance by any other corporation or other association of any agreement or 
obligation, show for each such contract of guaranty or suretyship in effect at the 
close of the year, or entered into and expired during the year, the particulars 
called for hereunder, 

This inquiry does not cover the case of ordinary commercial paper maturing 
on demand or not later than two years after date of issue. 





Line Names of all parties principally Description of agreement | Amount of | Sole or joint 
No. and primarily liable or obligation contingent contingent 
liability liability 
(a) (b) | (e) (d) 
" g cael -|- , 
1 None | 


2. If any corporation or other association was under obligation as guarantor or 


surety for the performance by the respondent of any agreement or obligation, show 
for each such contract of guaranty or suretyship in effect at the close of the year, 
or entered into and expired during the year, the particulars called for hereunder. 

This inquiry does not. cover the case of ordinary commercial paper maturing 
on demand or not later than two years after date of issue, nor does it include 
ordinary surety bonds or undertakings on appeals in court proceedings. 


Amount of | Sole or joint 
Line Description of agreement Names of all guarantors contingent | contingent 
No. or obligation and sureties liability of | liability 


guarantors 
(a) (b) (ce) (d) 
41 None 


42 
43 
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Mr. Harkins. Are you familiar, Mr. Burke, with the provisions of 
the complaint filed by the Department of Justice on September 3, 
1940, against Standard Oil Company of Indiana, that alleged vio- 
lations of the Elkins Act ? 

Mr. Burke. No, I am not. 

As I said in my statement, I was not a party or present at any of 
the negotiations and do not know anything about it. 

Mr. Harkins. Mr. Chaffetz, are you familiar with that complaint ? 

Mr. Cuarrerz. No, sir. I have seen it but I was not in the picture 
at taht time either, and I actually have no recollection of it at all now. 
Except I remember that the threat was that they were going to take 
our properties. 

The Cuarrman. You have almost lived with it. 

Mr. Cuarretz. Within the last couple of weeks. 

Mr. Harkins. I understood you advised the committee here in your 
statement, Mr. Chaffetz, that at the time the original cases were filed 
your law firm did a tremendous research job. 

Mr. Cuarretz. My law firm consists of a lot of lawyers. I did 
nothing. I had nothing to do with this case at that time. 

Mr. Harxrns. In that complaint the Government charged that the 
defendant Stanolind Pipe Line Co. had paid to its shipper-owner 
$91,653,439 in rebates, which amounted to 48 percent of the total trans- 
portation revenues received by the pipeline company; is that correct ? 

Mr. Cuarrerz. If you say so. 

The CuatrmMan. That is in paragraph 7 of the complaint. 

Mr. Cuarrerz. Let me say this: It confirms my recollection that if 
they trebled the claim they made they would take our property over 
and they would own the business. That does confirm my recollection. 

Mr. Harxrns. The complaint also shows, paragraph 8, that these 
rebates paid by Stanolind amounted to a 36.26 percent average annual 
return on the value of the capital stock owned by Standard Oil Co. 
Does that accord with your recollection. 

Mr. Cuarretz. It accords with my recollection that that kind of a 
claim, that allegation, was a novel one that had never been made 
before, and it makes no sense, but they did say that. 

The Cuatrman. It is not a question of whether it is true or false. 

Mr. Cuarrerz. I know. 

The Cuatrman. That isin the complaint. 

Mr. Cuarrerz. That is right. He says it isin the complaint. I do 
not know. 

Mr. Keatrno. These people do not know ¢ 

Why do you not say what is in the complaint ? 

Mr. Harkins. In paragraph 10 of the complaint, the Government 
alleged that 36.4 percent of the total transportation revenues received 
by the pipeline company in 1939 was paid to the shipper-owner as 
dividend income. That isin paragraph 10. 

In 1953 it is true, is it not, that Standard Oil Company of Indiana 
had a capital stock investment in Service Pipe Line Co. of $32,584,400 ? 
That figure was taken from the document that you prepared at our 
request. 

Mr. Burke, is that correct ? 

Mr. Cnarretz. If you say it isso. 

Mr. Burke. If it is on the statement. 
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I would rather Mr. Shoemaker or Mr. Keith would answer that. 

Mr. Harxzns. Is that statement correct / 

Mr. SHormAxKeER. Yes, plus appropriated surplus of about the same 
amount. 

Mr. Harxrns. I am talking about the capital stock investment, and 
the capital stock investment of Service Pipe Line Co. by Standard 
Oil Company of Indiana in 1953 amounted to $32,584,400; is that not 
true ¢ 

Mr. SHoemaker. The point I am trying to make is that the stock 
had a value of over $200 a share. 

Mr. Harkins. The Standard Oil Company of Indiana investment 
in Service Pipe Line Co. for 1954, 1955, and 1956 with respect to the 

capital stock was the same; was it not ? 

Mr. SHormaAkeER. No change in capital stock. There was a change 
in appropriated surplus. 

Mr. Harkins. In 1953, Service Pipe Line paid $10,166,333 in divi- 
dends to the shipper-owner; did it not? 

Mr. SHormaker. I suppose that is the right figure. 

Mr. Harkins. Those figures are taken from your table. 

Mr. SuHormaker. In this tabulation ? 

Mr. Harkins. Yes. 

Mr. SHoemaker. That is correct. 

Mr. Keatine. Just let me ask here: you had been paying dividends 
prior to 1953 in the same way you did thereafter ? 

Mr. SHormaker. Yes. 

Mr. Keatine. Am I right? 

Mr. SHoemaker. That is right. 

Mr. Keatine. There is nothing significant about 1953. 

Mr. Harkins. It is true, is it not, that Service Pipe Line dividend 
payments to the shipper-owner in 1953 amounted to 31.2 percent of the 
capital stock investment by Standard Oil Company of Indiana ? 

Mr. SHoeMAKER. I assume that is the correct percent. 

Mr. Harkins. In 1954, Service Pipe Line Co. paid $9,889,365 in 
dividends to the shipper-owner ; did it not ? 

Mr. Kerrn. That is right. 

Mr. Harkins. What is your answer ? 

Mr. SHoreMAKeER. Yes. 

Mr. Harkins. This amounted to a 30.3 percent return on Standard 
Oil Co.’s capital stock investment in Service Pipe Line Co.; did it not? 

Mr. SHoEMAKER. Yes. 

Mr. Harkins. And in 1956 Service Pipe Line Co. paid $13,441,065 
in dividends to the shipper-owner; did it not ? 

Mr. SHOEMAKER. Yes. 

Mr. Cuarretz. Mr. Harkins, why do you not put in the figures for 
all of the years so the whole pic ture will be in the record? 

Mr. Harkins. The tables are in the record. 

Mr. Cuarretz. My point is, there is really no significance to your 
questions unless you also point out that in several years they paid no 
dividends. In other years, they paid $1 million. Unless you ask 
that, I do not think the witness can intelligently answer your ques- 
tions. 

Mr. Keratine. Do we have a chart in the record that shows all those 
now ¢ 

Mr. Harkins. Yes, sir. 

98505-—58—pt. 1, vol. 2———2% 


to 
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The Cuairman. It does not show the percent. That is why it is 
being giv en year by year. 

Mr. Cuarrerz. The point is that it was zero percent in some years, 
in other years it was a higher percent. 

Mr. Harxrns. In some years you made no payments to the shipper- 
owners and in others you did ? 

Mr. Cuarrerz. That is right. 

Mr. SHoemaker. And that money remains invested in the business 
as we interpret the consent decree, so we must add to the capital value. 

Mr. Harxrns. In any event, is it not true in 1956 Service Pipe Line 
paid to Standard Oil of Indiana, the shipper-ownr, 41.3 percent, a re- 
turn of 41.3 percent on the capital stock investment by the Standard 
Oil Company of Indiana ? 

Mr. SHormaxer. I assume that is right. 

Mr. Harxrns. In 1955, Service Pipe Line—— 

Mr. Cuarretz. Are you going to drop that, Mr. Harkins? Is that 
all your question was, that in the particular year—— 

Mr. H. aRKINS. Yes. Did you want tosay something about it / 

Mr. Cuarrerz. I would think you would also point out that in 
other years, since in other years they paid nothing—— 

The Cuarrmman. Mr. Chaffetz, we put in the record all these years. 
That will go in the record. 

Mr. Cnarrerz. Newspapers are going to publish the fact that we 
paid the 33-percent figure. 

The CuarrmMan. Now, please—— 

Mr. Cuarretz. I think in fairness, we ought to have—— 

The Crarrman. As I said the other day, I am not responsible for 
newspapers, and I ask you not to make that statement again, ple: ise. 

Mr. Cuarrerz. I think we were hurt the other day, Mr. Chairman, 
is the only reason I do it. 

The CuatrmMan. We will put the entire matter in the record. You 
have an opportunity to rebut and make your statement. 

Mr. Cuarrerz. Thank you. 

Mr. Harrys. In 1955, Service Pipe Line Co. had transportation 
revenues of $56,175,141, according to information supplied to the com- 
mittee by the Interstate Commerce Commission, and it paid dividends 
to its shipper-owner of $15,559,051. 

This would mean, would it not, Mr. Shoemaker, that Service Pipe 
Line paid in 1955 an amount equal to 27 percent of its transportation 
revenues to its shipper-owner ? 

Mr. Suormaxker. I assume that is a correct percent. 

Mr. Harkins. Would this not mean that for every dollar the ship- 
per-owner paid to Service Pipe Line in 1955 in transportation tariffs, 
27 cents were returned to the shipper-owner ? 

Mr. Cuarrerz. Mr. Chairman, I respectfully suggest that the wit- 
ness ought not to be asked to compute mathematics. If counsel has 
a statement to make 

The CuHatrmMan. Please, Mr. Chaffetz. 

Mr. Cuarretz. I do not think this is fair. 

The Cuarrman. We will protect your interests. It is quite obvious 
that 27 percent of $1 means 27 cents. 

Mr. Keatrna. Sure. Then why do we ask such obvious questions ? 

The Cuatrman. Nevertheless it can be asked. 

Ask the question. 
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_ Mr. Keating. I must say I think counsel is entirely within his rights 
in objecting to the form of that question. It is just obvious that 27 
percent is 27 cents of the dollar. 

The Cratrman. Objection overruled. 

Ask the question. 

Mr. Harkins. Is it also not true in 1955 that for every dollar paid 
by other shippers who may be competitors of the shipper-owners, in 
this instance Standard of Indiana, in transportation tariffs, 27 cents 
were paid by Service Pipe Line to the shipper-owner ? 

Mr. SHormaxer. I am afraid I cannot agree with that. 

Mr. Harkins. Why not? 

Mr. SHorMAKER. You are using averages instead of specifics. 

Mr. Burke. May I add, Mr. Harkins, that we have rates ranging, 
I think, from 21% cents on up to 25 cents, and if an outside shipper, an 
independent shipper, a nonproprietary shipper, whatever you want 
to call him, shipped under the 10-cent rate, we could not get 27 cents 
out of it. 

It might be correct from your hypothesis that 2.7 cents came out of 
that dime. 

Mr. Cuarrerz. May I make another objection ? 

Mr. Keartne. The question is more sensible than I thought it was. 

The CuHarrman. So you want to allow the question now? 

Mr. Keatrnea. I do not object to the question. 

Mr. Cuarretz. May I make another objection ? 

Mr. Kearine. I always thought 27 percent was 27 cents out of the 
dollar, but we have a different field here. 

You learn something every day apparently. 

Mr. Harkins. Let me ask you this question, Mr. Burke. The trans- 
portation revenues of Service Pipe Line Co. are obtained from the 
tariffs paid by shippers over Service Pipe Line Co., is that not so? 

Mr. Burke. That is right, yes, sir. 

Mr. Harkins. Some of these shippers happen to be subsidiaries of 
Standard Oil Company of Indiana, is that not so? 

Mr. Burke. Yes, sir. 

Mr. Harkins. They pay tariffs to Service Pipe Line, do they not? 

Mr. Burke. That is right. 

Mr. Harkins. Other shippers are competitors of Standard Oil Com- 
pany of Indiana, who use Service Pipe Line; is that not so? 

Mr. Burke. Yes. 

Mr. Harkins. They pay tariffs to Service Pipe Line; is that not so? 

Mr. Burke. Yes. 

Mr. Harkins. Now, in 1955, when Service Pipe Line paid dividends 
in the amount of $15,559,051 to Standard Oil Company of Indiana, 
was it or was it not a fact that that was an amount equal to 27 percent 
of the transportation revenues that Service Pipe Line had collected 
that year / 

Mr. Cuarrerz. May I object, Mr. Chairman, on this ground: That 
it follows from counsel’s question that in the year in which they paid 
no dividends the outside shipper-owner must have paid nothing ? 

The Cuairman. The objection is overruled. 

We are speaking of this year. 

Go ahead, Mr. Burke, answer. 

Mr. Burke. I presume that the mathematics are correct. 

Would you like for me to go into it a little further on that? 
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The Cuamman. We will be glad to hear any explanation you care 
to make. 

Mr. Burke. I think those kind of comparisons present a distorted 
picture of what actually happened, because the returns should be com- 
puted on the money in the facility or plant, referring to other indus- 
tries, and if those figures are correct, and speaking of the independent 
shipper, if he thought he was paying an exorbitant sum, contributing 
to high earnings, he still can go to the ICC and get that corrected in a 
reasonably short time. 

Mr. Harxrns. There is no indication from my question that there is 
any question about the size of the tariff paid by any of the parties 
that use Service Pipe Line. 

The question is whether the dividend payments by Service Pipe 
Line out of its transportation revenues that are derived from ship- 
ments made by Standard Oil Company of Indiana subsidiaries and 
shipments made by competitors of Standard Oil Company of Indiana, 
whether those dividends result in a discrimination in favor of Stand- 

ard Oil Company of Indiana. 

Mr. Burke. If it is a discrimination, why, he has access to the ICC 
and we have had no complaints. 

The CuHarrMan. It is not a question of complaint. It is a question 
whether or not Standard received 27 cents or 27 percent out of that 
total. 

Mr. Burke. I assume the mathematics are correct. I do not dispute 
that, Mr. Chairman. 

a CuarrMan. That isall. 

Go ahead with the next question. 

Mr. Harxrns. In 1956, Service Pipe Line paid $13,441,065 in divi- 
dends to the shipper-owner, and had transportation revenues of 
$60,071,300 ; is that not true ? 

Mr. Burke. That iscorrect. Yes, sir. 

Mr. Harrys. Does this not mean that Service Pipe Line paid out, 
in 1956, an amount equal to 22 percent of its transportation revenues 
to its shipper-owner ? 

Mr. Burke. I assume the mathematics are correct. 

Mr. Harkins. Does this not mean that for every dollar that the 
shipper-owner pays to Service Pipe Line in transportation tariffs in 
that year, 22 cents were returned to the shipper-owner ¢ 

Mr. Burke. On the mathematics: yes. 

Mr. Harkins. And is it also not true that for every dollar paid by 
other shippers over Service Pipe Line, who may be competitors of the 
shipper-owner, in transportation tariffs, 22 cents were paid to the 
shipper-owner ? 

Mr. Burxe. I do not think that is a correct statement, Mr. Harkins, 
because it is on the average itself, but if you followed through with 
every dollar paid as against the rate paid, it would be an almost im- 
possible task to try to allocate how many cents out of each dollar 
came from the independent shipper and how many came from the par- 
ent company’s dollar. But on the average, it may be mathematically 
correct. 

The Cuarrman. Next question. 

Mr. Harxrns. It is true, is it not, that since the entry of the consent 
decree in 1941, shipments of oil over Service Co.’s pipelines by com- 
petitors of Standard Oil Company of Indiana or of its subsidiaries 
has significantly increased ? 
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Mr. Burke. Shipments have been ? 

Mr. Harkins. Shipments by competitors of Standard of Indiana 
subsidiaries have significantly increased. 

Mr. Burke. Yes, very materially. 

Mr. Harkins. At the request of the committee you have prepared 
a table which sets forth the schedule of deliveries for the years 1941, 
1954, 1955, and 1956. This table shows that in 1941 there was only 
one shi yper over Service Pipe Line, other than Standard Oil Com- 
pany of Indiana or its subsidiaries, who used the pipeline to ship to 
non-Standard refineries, isn’t that true? 

Mr. Burke. I recall, I believe that’s right, yes, sir. 

Mr. Keatinc. You were asked to produce figures for 1941, 1954, 
1955, and 1956, is that right? 

Mr. Burke. Yes, sir. 

Mr. Kratinc. Were you asked to produce figures between 1941 and 
1954? 

Mr. Bur«e. No. 

Mr. Harkins. The purpose, Mr. Keating, was to show the condi- 
tions at the entry of the decree and the present time. It would be a 
tremendous job to compile figures for all the years intervening, would 
it not, Mr. Burke? 

Mr. Burke. I assume so. 

Mr. Cuarretz. I don’t think there is any significance to that. I 
don’t think the selection of those years was arbitrary in any way. I 
don’t have any objec tion as far as I can see. 

Mr. Burke. Except this. In my general statement I pointed out 
the transition it was undergoing as a result of that, and had the 
intervening years been shown it would have shown progressively that 
it was increasing. 

Mr. Keatine. That is it increased some each year. 

Mr. Burke. Yes. 

Mr. Harkins. In fact Service Pipe Line after that judgment made 
an effort to secure shipments by other competitors of the company; did 
it not ? 

Mr. Burke. In 1941 we were faced with the conditions as I outlined 
generally in the situation. Most of our line was not larger than 
12-inch. Its cz apac ity was limited, and during the war under the di- 

rective of the Government and control of materials by the Government 
we made some increases in capacity, and after the war we made very 
substantial increases in capacity. As far as I recall the decree had 
nothing whatsoever to do with that. We were looking to the decision 
of the Interstate Commerce Commission and public criticism which 
was general at on time. 

Mr. Harkins. While there was only one outside shipper to non- 
Standard refiner’ ies in 1941, by 1956 there were 24 outside shippers; is 
that not so? 

Mr. Burke. Yes, I think so; and that is along the general outline 
I gave in my statement. 

Mr. Harkins. And it is true, is it not, that the total barrels trans- 
ported for these companies in 1956 amounted to 12,346,026 barrels? 

Mr. Burke. That’s right. 

Mr. Harkins. Mr. Chairman, I offer that table for the record. 

The CramMan. That will be accepted. 

(The document referred to follows :) 
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DEPARTMENT OF JUSTICE 


Mr. Burke. Which has increased to 257,000 barrels per day as of 
this year, to date. 

Mr. Harxrns. The dividends that Service Pipe Line paid to Stand- 
ard Oil Company of Indiana in the period 1953 through 1956 were 
derived from tariffs paid by shippers over Service Pipe Line; were 
they not? 

Mr. Burke. Yes. 

Mr. Keattne. The same as in previous years. 

Mr. Burke. Yes. 

Mr. Cuarretz. Except in those years in which there were no divi- 
dends. 

Mr. Harkins. Some of the transportation revenues from which 
these dividends were derived were paid by competitors of Standard 
Oil Company of Indiana; were they not ? 

Mr. Burke. Yes. 

Mr. Harkins. Would you explain to the committee why the pay- 
ment of dividends in these amounts by Service Pipe Line to Standard 
Oil Company of Indiana from its transportation revenues does not 
amount to a discrimination in tariffs charged to these competitors of 
Standard Oil Company of Indiana. 

Mr. Cuarrerz. I will object to that, Mr. Chairman. He is asking a 
Jegal opinion which goes to the heart of the original Elkins Act case. 
You yourself said you weren't going to reopen that litigation here. 

The CHaman. We will take the opinion of the layman. He seems 
to know his business, and we respect the opinion of Mr. Burke. Let’s 
give your general views on that, let’s have you general views. 

Mr. Burke. Repeat the question, please. 

Mr. Harkins. Would you explain to the committee why the pay- 
ment of dividends in these amounts by Service Pipe Line to Standard 
Oil Company of Indiana from its transportation revenues does not 
amount to a discrimination in tariffs charged to these competitors of 
Standard Oil Company of Indiana. 

Mr. Keatine. May I ask a question? ITs that issue involved in the 
pending litigation ? 

Mr. Harxtns. No, sir. 

The CHatrman. It perhaps goes to the heart of the explanation of 
the Elkins Act, I should think. It is tinged with legality. It is a 
question that maybe lawyers could answer better than “laymen, but in 
general it would be interesting to get your viewpoint on that, Mr. 
Burke. 

Mr. Burke. Under the Interstate Commerce Act any shipper that 
ships over our line, we have to publish a tariff and file it with the In- 
terstate Commerce Commission, and from any shipper that ships over 
the line, we must collect that tariff, and other provisions of the act pro- 
hibit us from discrimination, and I do not think that we have discrimi- 
nated in any way against any shipper at any time. 

Mr. Harxrns. But you would agree, would you not, Mr. Burke, in 
that the transportation revenues derived by Service Pipe Line in col- 
lecting the tariffs of these other competitors of Standard of Indiana 
were part of the dividend payments that Service Pipe Line made to 
its parent company. 

Mr. Bourse. I think that is obvious. 
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Mr. Cuarrerz. May I ask one question there? If I am a shipper 
over the Pennsylvania Railroad and I own stock in the Pennsylvania 
Railroad, and I collect dividends on my stock, is it your suggestion 
that I am receiving a rebate on the tariffs that I pay to the Pennsyl- 
vania Railroad? 

Mr. Harkins. If you care to make a statement on that set of facts 
you may. 

Mr. Cuarretz. I will just leave that question in the record. 

Mr. Keratine. Let me ask this, Mr. Burke. Have any of these 24 
outsiders ever complained that there was a discrimination against 
them ? 

Mr. Burke. No, sir; they never have. 

Mr. Kearive. Either to you or to the ICC or any regulatory body? 

Mr. Burke. No, sir; they never have. The only complaint that was 
made was against our reduction in rates in 1934, and in that proceed- 
ing, which was litigated before the Commission for 14 years, not a 
single complaining witness appeared against our company or any 
other pipeline company except the man who sought the suspension 
on the grounds that we should not reduce rates because it gave an 
advantage and discrimination to the parent company. 

The CHarrman. Of course, these independent producers have to 
use that Service Pipe Line, and it is not likely that you would get com- 
plaints from them because they might fear retribution—I don’t say 
that you would be guilty of anything like that, I don’t know, but there 
may be such fear in their mind. 

Mr. Burke. No; as I pointed out in my general statement, due to 
the development in the recent years, the last 25 years in pipelines, 
many of the producers have alternate sources that are competitive. 
The producer is looking for a market for his crude. 

Mr. Keatrne. Could you legally refuse to carry oil that was de- 
livered to you if you had the capacity to carry it? 

Mr. Burke. No, sir. 

Mr. Keatrna. That is under the law. In other words, if you tried 
to visit any of the reprisals that the chairman speaks of on these in- 
dependents, you would run afoul of the law; wouldn’t you? 

Mr. Burke. Yes. 

Mr. Keatina. No matter how much you might dislike them, you 
would have to deliver their oil if they gave it to you? 

Mr. Burke. Yes. 

Mr. Cuarretz. I heard the Chairman of the ICC yesterday testify 
that they had multiple complaints from people using trucks and other 
forms of transportation. I see no reason to believe that the only peo- 
ple who are timid are the people who use the pipelines. I think the 
Chairman of the Interstate Commerce Commission certainly had the 
impression that there were complaints when there was a reason for 
complaint, and they got many of them, but not against pipelines. 

Mr. Burke. I would like to add, Mr. Keating, we don’t dislike 
them. We like them. We are looking for business. 

Mr. Kerattne. I didn’t mean to imply the contrary. I thought the 
chairman thought you liked them too well. 

Mr. Harxrns. Mr. Burke, on any of Service Pipe Line’s lines, is 
there any system of pipeline prorationing in effect now ? 
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Mr. Burke. Mr. Harkins, that term “pipeline proration” is very 
distasteful to me because it 1s not in actuality pipeline proration. It 
is market proration. The man, the company or refinery that buys 
the crude doesn’t need as much crude, as he buys less. As far as we are 
concerned we don’t like it because it cuts down our business, it cuts 
down our revenue. For example, in the State of Texas where they 
have 12 allowable days of production, we wish they had 30. 

The Cuarrman. But you make the determination, don’t you? 

Mr. Burke. No; we do not. 

The CuHarrman. Who does? 

Mr. Burke. The shipper tenders to us what he buys, and if he 
doesn’t need it, if he doesn’t buy it, we have nothing to do with it. The 
pipeline does not buy crude oil except small amounts for fuel. 

The Cuamman. But you spoke of some term, prorationing of the 
pipeline capacity, you used some term. I don’t remember what you 

sald. 

Mr. Cuarretz. Mr. Harkins used the term. 

Mr. Burke. I thought he was referring to the common term in the 
industry of pipeline prorationing. 

Mr. Harrys. Yes, sir. 

Mr. Krarine. Let me get this in perspective. Are you able to han- 
dle more business than you are now handling? 

Mr. Burke. We have a rather large system. Some parts of the 
system are now at capacity and in some other parts we can use addi- 
tional business. If we had to utilize a part of the system for some- 
body else that wanted additional shipments, our tariff rules provide 
that the space will be prorated. 

Mr. Keating. Suppose you were presented with oil by Standard 
Oil, and also by an independent, whose oil would you carry ? 

Mr. Burke. If it was through a section of line that we were at 
capacity, we'd have to prorate it. 

Mr. Harkins. Are you now prorating any ? 

Mr. Burke. No. 

Mr. Harkins. Are there any restrictions on any of your lines with 
respect to the amount of shipments you will accept from outsiders ? 

Mr. Burke. No. We reduced, after the Commission’s decision of 
1940, we reduced our minimum tender from 100,000 barrels to 10,000 
and have since removed it entirely. 

Mr. Harkins. Mr. Burke, since Standard of Indiana 

Mr. Keating. That may mean something to the chairman or some- 
body. I don’t understand it. What does that mean, what you just 
toldus. I don’t know anything about this. 

Mr. Burke. Minimum tender in pipeline terminology is equivalent 
to the minimum carload weight prescribed in railroads, for example. 
In other words, a railroad will not apply the carload rate on certain 
commodities unless there is 60,000 pounds. That is the minimum. 
The rate is predicated on the minimum, and formerly the pipelines 
had minimum tenders of 100,000 barrels, and I am informed even 
more, but in 1940 we reduced ours so that any shipper that had 10,000 
barrels could ship it, and we have since removed that. 

Mr. Harkrns. It was to give effect to the littler companies? 

Mr. Burke. Yes. 

Mr. Harkins. Give them a break? 
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Mr. Burke. Yes; now we have no minimum. Anybody can ship a 
barrel or a bucket, if you will, if they want to. 

Mr. Harkins. Mr. Burke, since Standard of Indiana received back 
27 cents of every dollar paid to Service by competitors of Standard, 
doesn’t Standard Oil of Indiana obtain a competitive advantage over 
these competing shippers ? 

Mr. Cuarrerz. I object to that question, Mr. Chairman. I don’t 
think the record shows that. I know you don’t like my intruding here. 

The Cuairman. I overrule the objection. Don’t impede the pro- 
ceeding. Objection is overruled. 

Mr. Cuarrerz. I am not trying to. 

The CHatRMAn. The objection i is overruled. 

Mr. Cuarrerz. I will instruct the witness not te answer. 

The Cuamman, The objection is overruled. 

Mr. Cuarrerz. I am instructing the witness not to answer the 
question. 

The Cuatrman. All right, that shows on the record, you instructed 
the witness not to answer. 

Mr. Cuarrerz. I would like the record to show my reason. 

The Cuarrman. You don’t want me to put the witness under oath, 
do you? You have expressed yourself enough. We know your views. 
[f the witness doesn’t care to answer, let the record reflect that. That 
is all right with me. Do you refuse to answer the question, Mr. 
Burke? 

Mr. Burke. No, sir; I do not. I do not think it gives them any 
advantage in any way whatsoever. The outside shipper pays the 
same rates. The result of that is the same. If our business falls off, 
our earnings fall off, now, and that is that. 

Mr. Harkins. Mr. Burke, do you have a copy of your letter dated 
February 4, 1947, to Mr. Clardy ? 

Mr. Burke. Mr. Who! 

Mr. Harkins. Mr. Ciardy, February 4, 1947. 

Mr. Burke. [ think we have it here. I don’t have it. 

Mr. Kreattne. Who is Mr. Clardy, may I ask ? 

Mr. Harkins. Mr. Burke, will you identify Mr. Clardy, please ? 

Mr. Burke. He was my predecessor, president of the company. 

Mr. Harkins. Do you have a copy of that before you ? 

Mr. Burke. No; I am trying to get it here. 

Mr. Cuarrerz. What was the date of it? 

Mr. Harkins. February 4, 1947. This letter recites, does it not, to 

Mr. Clardy, that— 
Service Pipe Line Co. reports to the Department of Justice under the consent 
decree are made on the basis of maximum valuation and we carry in surplus 
account as undeclared dividends, the amount in excess of 7 percent earnings 
computed on a minimum valuation. 

T am quoting that from the third paragraph. 

Mr. Burke. Third paragraph where? 

Mr. Harxrns. On page 1. 

Mr. Burke. I think that in substance describes the situation; yes, 
sir. 

Mr. Harxrns. And did you not suggest to Mr. Clardy on page 2, 
and I quote: 


Other than taking the chances involved in using a maximum valuation, there are 
three ways in which we could attempt to correct the situation Service Pipe Line 
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Co. and other pipelines find themselves in as a result of the valuation provision 
of the consent decree: 

1. Voluntary down to date valuation by the ICC. 

2. Amendment of the valuation section of the Initerstate Commerce Act. 

3. A declaratory order from the ICC as to method of valuation. 

Is that not true? 

Mr. Burke. Yes. 

Mr. Harkins. With respect to item 1, did you not advise Mr. Clardy 
that you and Mr. Shoemaker had suggested to the staff of the ICC 
that additional appropriations be obtained from Congress to bring 
pipeline companies valuations down to date. 

That is in the paragraph under 1, on page 2, sir. 

Mr. Burke. Paragraph 1? 

Mr. Harxins. It is under 1 on page 2, the first paragraph. 

Mr. Burke. Yes. It says— 

Two years ago Mr. Shoemaker and I discussed with some of the Commission’s 
staff members the possibility of having some work done on the current valuation 
of pipelines and were unable to obtain assurance of favorable action. 

Mr. Harkins. And in the next paragraph, Mr. Burke, you also sug- 
gested to the Director of the Bureau of Valuation of the ICC that the 
pipelines 
furnish the necessary personnel and defray any field expenses of the Commission 
staff incident to bring valuations down to date— 





Did you not? 

Mr. Burke. Yes; and said it was not approved, 

Mr. Harkins. It was not approved; yes, sir. 

Mr. Keatrne. Did you go to see your Congressman about it? 

Mr. Burke. I don’t ‘know whether we did at that time, but I did later 

talk to him about appropriations. 

Mr. Harxrns. In this letter on page 5 you were in favor of obtain- 
ing a declaratory order from the ICC to resolve these problems; were 
you not ? 

Mr. Burke. Yes. I discussed that. I said it was a new provision 
of the law and I, just being a half-baked lawyer, I didn’t know all the 
‘amifications of it. I was later informed by more competent counsel 
that that wouldn’t work because of some of the other provisions of the 
act. I don’t recall just what the technicalities were. 

Mr. Harkins. On February 19, 1947, Mr. Jones commented upon 
your three suggested approaches to resolve this problem; did he not? 

Mr. Burke. Mr. Who? 

Mr. Harkins. Mr. Jones? 

Mr. Burke. Oh, yes. 

Mr. Harkins. And who was Mr. Jones? 

Mr. Burke. He was vice president and general counsel for Standard 
Oil Company of Indiana. 

Mr. Harkins. Was he a member of the negotiating committee that 
negotiated this consent decree ? 

Mr. Burke. It is my understanding he was; yes 

Mr. Harxrns. It is true, is it not, that Mr. Jones did not favor seek- 
ing an amendment to the valuation section of the Interstate Com- 
merce Act to make annual i mandatory; is that true? 

Mr. Burke. I would have to read the letter to refresh myself, but 
if you have it before you I assume that is correct. 
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Mr. Harkins. Yes; it is on page 2; is that statement correct ? 

Mr. Burge. Yes. 

Mr. Harkins. And the reason Mr. Jones set forth was that— 

The earnings of pipelines have been too large during the recent past to invite 
inquiry— 
Is that not so? 

Mr. Burke. What paragraph is that? 

Mr. Harkins. That is under Arabic numeral 2 “Interstate Com- 
merce Act making annual valuations mandatory” 

Mr. Burke. He follows and says this is improving from year to 
year. 

Mr. Harxrys. In other words, the earnings of the pipelines have 
been too large during the recent past to invite inquiry. 

Mr. Burke. Yes, we were fully aware of that. That is the reason 
we reduced our tariffs. 

Mr. Keating. When did you reduce your tariffs ? 

Mr. Burke. We started our first reduction in 1933, and the rate 
then, for example, from the midcontinent area to Chicago was 66 cents, 
and by 1950 we had that down to 33 cents. 

Mr. Harkins. Mr. Burke, I will read this whole paragraph with 
respect to efforts to obtain an amendment to the valuation section of 
the Interstate Commerce Act to make annual valuations mandatory. 

Mr. Jones said: 





I seriously doubted to Mr. Burke the advisability of such an effort. It would, 
as Mr. Burke states, be slow and uncertain and open the door to undesirable 
changes. The earnings of pipelines have been too large during the recent past 
to invite inquiry. This is improving from year to year. True it is, as Mr. 
Burke also states, that such an amendment might assist the ICC in getting 
larger appropriations but my guess is that such an amendment would not be 
considered desirable by the ICC and its attitude would be adverse, not only as to 
the proposal, but as to the promoter as well. The ICC could truthfully say that 
there is no public demand nor necessity for such a program and that from the 
viewpoint of the Government it is a waste of public funds. In a very real sense, 
it would be. 


Do you believe that annual valuations of pipeline facilities by the 
ICC would have been a waste of public funds in 1947 ? 

Mr. Burke. I don’t think it would. That was just Mr. Jones’ own 
opinion. I didn’t have the opportunity to discuss it with him. 

Mr. Harxins. Mr. Jones was of that opinion according to this 
letter. 

Mr. Burke. He says he guesses, and that it is a probability. 

Mr. Harkins. Do you believe annual valuations by the ICC of pipe- 
line properties now constitute a waste of public funds? 

Mr. Burke. No, sir, I do not. 

Mr. Harkins. Mr. Chairman, I offer for the record the letter dated 
F ebruary 19, 1947, signed by Mr. Jones to Mr. Prior. 

The Cuairman. It will be accepted in the record. 

(The document referred to follows :) 

FEBRUARY 19, 1947. 
Mr. F. O. Prior, 
Building. 


Dear Sir: I have read with a good deal of interest Mr. Burke’s memo of 
February 4 to Mr. Clardy in regard to the valuation of pipeline properties under 
the consent decree. Among other merits, the memo is commendable because it is 
thought-provoking and tends to keep an otherwise unpleasant subject alive. 
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While I appreciate that there is some truth in Mr. Burke’s statement: “Any 
time we face the issue we will encounter a certain amount of risk and the amount 
involved (now about $4 million) does not justify our continuing to follow a course 
of continual uncertainty,” I am not at all sure that we have yet found a remedy 
that may not be worse than the disease. After all, title to the frozen surplus is 
still in the Pipe Line Co. and is earning a commendable return—a return con- 
siderably in excess of the cost of the borrowed funds. It does not seem likely 
that there will be any added excess earnings in the immediate future, and at 
the same time we are reasonably confident that no violation of the consent decree 
has or will occur—at least in respect to payments to the shipper-owners. We 
should also bear in mind that a substantial part of the frozen surplus repre- 
sents funds that could have been distributed to the shipper-owner prior to 
the effective date of the decree. Certainly I am not suggesting that the pres- 
ent situation should remain forever, but I do believe that until the path ahead 
is a little clearer than it is at present we might well do worse than to permit 
the matter to go along for a while. 

With regard to Mr. Burke’s specific thoughts (he does not recommend them), 
I have the following brief comments: 





1. Voluntary down-to-date valuation by the ICC 

This alternative requires no comment. If it comes, well and good. While the 
results might actually hurt us, we would have to accept such valuation in our fu- 
ture reports to the Department of Justice and in arriving at our excess earnings, 
if any, under the decree. Whether we urge the ICC to revalue, or discourage 
such valuation, or do nothing, is apparently unimportant, because the ICC will 
do just as it pleases with such funds and personnel as it has available. 


2. Amendment of the valuation section of the Interstate Commerce Act (making 
annual valuation mandatory) 

I seriously doubt, as does Mr. Burke, the advisability of such an effort. It 
would, as Mr. Burke states, be slow and uncertain, and would open the door 
for other and perhaps undesirable changes. The earnings of pipelines have 
been too large during the recent past to invite inquiry. This is improving from 
year to year. True it is, as Mr. Burke also states, that such an amendment 
might assist the ICC in getting larger appropriations, but my guess is that 
such an amendment would not be considered desirable by the ICC and its 
attitude would be adverse, not only as to the proposal, but as to the promoter as 
well The ICC could truthfully say that there is no public demand nor neces- 
sity for such a program and that from the viewpoint of the Government it is a 
waste of public funds. In a very real sense, it would be. 


> 


3. A declaratory order from the ICC as to method of valuation 

This is an interesting suggestion and is worthy of additional thought, but at 

the moment—and without mature consideration—it seems to me— 
(a) The remedy is not available ; 
(b) The remedy, if available, is not desirable. 

With respect to (a), while the language of section 5 (d) of the Administrative 
Procedure Act might be construed as authorizing a procedure whereby the 
Interstate Commerce Commission could be required to disclose the formula 
used in making valuations of common-carrier pipeline properties, other pro- 
visions of the Administrative Procedure Act and its legislative history indicate, 
in my judgment, that the Interstate Commerce Commission could not be com- 
pelled, through this procedure, to disclose this information. 

Section 19 (a) of the Interstate Commerce Act provides for an investigation 
and report by the Commission, but does not provide for a hearing or an adjudi- 
eation except in subparagraphs (i) and (j) thereof which provide for a 
hearing if notice of protest is filed and also provide that final valuations by the 
Commission shall be prima facie evidence of the value of the property in other 
proceedings. This, it seems to me, is not the “adjudication required by statute” 
referred to in the introductory paragraph of section 5 of the Administrative 
Procedure Act, nor do I believe that the ICC is exercising a judicial function 
when it makes the investigation, valuation, and report set forth in section 19 (a). 
For this reason, among others, it seems to me that section 5 of the Administrative 
Procedure Act would not be applicable since it appears to be limited to cases in 
which the agency, pursuant to statute, exercises judicial functions. Under 
section 19 (a) of the Interstate Commerce Act the Commission, it seems to me, 
is performing an investigatory rather than a judicial function. 
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It appears from the legislative history of the Administrative Procedure Act 
that section 5 (d) was intended to be operative only under circumstances 
similar to those under which Federal courts act pursuant to the Declaratory 
Judgment Act. Under this act the declaratory-judgment procedure is available 
only in suits involving an actual case or controversy where the issue is adver- 
sary. There is no controversy between the Stanolind Pipe Line Co. and the 
Interstate Commerce Commission regarding SPL’s valuation, nor is there any 
controversy between SPL and anyone else regarding SPL’s valuation that the 
ICC has, by statute, been empowered to adjudicate. Furthermore, section 5 (d) 
by its terms permits the agency to exercise its “sound discretion” in issuing 
a declaratory order, and it seems likely that in the exercise of such discretion the 
ICC could properly refuse to issue a declaratory order in a matter such as this. 

As to (b)—in such a proceeding we would appear as the adversary and the 
ICC as the defendant. If we succeeded in accomplishing our purpose, I am 
afraid the results would be undesirable. I would be fearful that the ICC might 
adopt some such attitude as: “They asked for it, let’s give it to them.” It seems 
to me also that we could not in good conscience initiate such a proceeding without 
taking the matter up with the other defendants in the pipeline litigation, and I 
am confident that many companies would object. Certainly Texas and other 
companies, if any there be, following the Texas program, would resist such an 
effort. Such objections might conceivably take the form of an attempt to inter- 
vene and this, in turn, might invite intervention or an active interest by the 
Department of Justice. Any or all of these developments would, in my opinion, 
be undesirable. I am also of the opinion that such a declaration would not 
solve our problems under the decree. I am not prepared to assert that a favor- 
able declaration, i. e., one that would increase our valuation or one that sup- 
ported our construction of the decree, would not be helpful, but I do not believe 
it would be binding, nor particularly persuasive upon the court which entered 
the decree. To offset this, I feel very certain that if such a declaration was un- 
favorable to the Department of Justice, it would not accept the declaration, 
whereas, on the other hand, if it was favorable to the Department it would not 
only be accepted but the Department would urge its acceptance by the court— 
not only henceforward, but retroactively. 

Yours very truly, 
(Signed) Buets F. Jones. 


Mr. Harkins. It is true, is it not, Mr. Burke, that during the period 
1942 through 1949 in its original reports to the Attorney General the 
Service Pipe Line Co. revalued its entire physical inventory of prop- 
erty in order to determine the valuation on which dividends could be 
based ? 

Mr. Burke. Yes; because we felt fairly certain that was the method 
followed by the ICC. 

Mr. Harxrns. And it is true is it not that in this period Service 
Pipe Line Co. applied in determining the maximum valuation what 
it considered to be the ICC formula for determining valuations? 

Mr. Burke. Yes; I would like to explain Mr. Harkins those terms 
of minimum and maximum were our own terminology. 

Mr. Harkins. Would you like to do that now? I think the ques- 
tions will develop it. 

The Cuarrman. Let Mr. Burke do it now if he wishes. 

Mr. Burke. I just want to say that those were our own terms. 
That they had no significance. Maximum we called the valuation 
which we thought, and by the empirical methods our accountants had 
figured out, to be the method of the Interstate Commerce Commission 
in valuing carrier property. The minimum valuation was what we 
considered the least possible valuation that could be considered under 
the decree as a method of valuation if the decree set up a different 
method of valuation. 

Mr. Harkins. The ICC formula for determining valuation differs 
from the method that is set forth in the decree; does it not ? 
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Mr. Burke. That is a question of interpretation. We didn’t think 
it did. We thought that the clause “in accordance with methods used 
by the Interstate Commerce Commission,” and we still think the same 
us we did then, applies to and modifies the entire paragraph. 

Mr. Harxrns. Do you have a copy of the October 14, 1950, letter 
from Mr. Shoemaker to you? 

Mr. Burke. No; I don’t have it but I guess I can get it. 

Mr. Harkins. In this letter 

Mr. Burke. I would like to have a copy before me, if you do not 
mind, Mr. Harkins. 

Here it is. 

Mr. Harkins. In this letter, Mr. Shoemaker pointed out to you the 
difference between the ICC method of valuation and the procedures 
for valuation that are set forth in the decree; did he not? 

Mr. Burke. No; I think this, without reading it, my recollection is 
it refers to the method of valuation laid down in the Department of 
Justice ruling of September 14, 1950. 

Mr. Harxtys. Will you read the two paragraphs, the second and 
third paragraphs, page 1? 

Mr. Burke. The subject starts out: 





Statements are attached showing valuations computed under three interpre- 
tations of Mr. Herbert A. Bergson’s letter of September 14, 1950, and the effect 
that such valuations would have on the consent decree * * *. 

You want me to read the second and third paragraphs ? 

Mr. Harkins. I will read them. 

The valuations for these three new plans do not follow ICC methods and 
should be considered as tentative figures until we can make a more complete 
computation. You asked about the time required for such a report but it may 
be well to first give you an idea of the detail and scope of work involved. 

The ICC methods require finding values for cost of reproduction new, cost 
of reproduction new less depreciation, original cost, cost, present value of lands 
and rights-of-way, working capital, and other elements of value. Their method 
is to find these values as of a certain date for property actually in use and 
therefore the value of additions and betterments, less retirements and deprecia- 
tion, is about as useful as a fifth wheel on a wagon. 

Now, in that last sentence, the methods spelled out there are the 
methods spelled out in the consent decree; is that not right ? 

Mr. Burxe. Mr. Shoemaker can speak for himself, but the way I 
interpret his letter, that he was referring to the fact that the Inter- 
state Commerce Commission, when it values a property, does not 
make a separate process, does not differentiate between the original 
property in its last valuation on the one hand, and additions and bet- 
terments since on the other hand, but completes the inventory and 
then values the whole as a single enterprise. 

Mr. Harxtns. Therefore is it not true that the method, the proce- 
dures, set out for determining valuation in the consent decree differ 
from the methods used in the Interstate Commerce Commission, 
according to Mr. Shoemaker’s letter # 

Mr. Burke. Well, as we understood, there were differences of 
opinion in the Department as to how that should be done, but we still 
thought and still do think that it provides for bringing the valuation 
down to date in accordance with methods used by the Interstate Com- 
merce Commission. 

Mr. Harkins. Mr. Chairman, I offer this letter dated October 14, 
1950, for the record. 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1175 


The Cwarrman. Accepted for the record. 
(The letter referred to is as follows :) 


Service Pree LIne Co., 


Tulsa, Okla., October 14, 1950. 
Mr. J. L. BuRKE, 


Building. 


Dear Sir: Statements are attached showing valuations computed under 3 
interpretations of Mr. Herbert A. Bergson’s letter of September 14, 1950, and 
the effect that such valuations would have on the consent-decree reports. For 
comparative purposes we have also shown the original valuations, the minimum 
used for earmarking, and the amended valuations filed in August 1950. 

The valuations for these three new plans do not follow ICC methods and should 
be considered as tentative figures until we can make a more complete computa- 
tion. You asked about the time required for such a report, but it may be well to 
first give you an idea of the detail and scope of work involved. 

The ICC methods require finding values for cost of reproduction new, cost of 
reproduction new less depreciation, original cost, cost, present value of lands 
and rights-of-way, working capital, and other elements of value. Their method 
is to find these values as of a certain date for property actually in use and 
therefore the value of additions and betterments, less retirements and deprecia- 
tion, is about as useful as a fifth wheel on a wagon. 

Our valuation and accounting records follow the ICC methods which will 
produce an inventory as of a certain date for property in use in any location. 
Mr. Bergson’s theory of valuing 1934 property separately from subsequent addi- 
tions and betterments poses many practical problems for the reason that retire- 
ments must be identified as to property in the basic inventory and the subsequent 
additions for their effect on cost of reproduction new, cost of reproduction new 
less depreciation and original cost. Our 1934 final values were $47,150,000 for 
property owned and used and $13,345,048 for property leased or out of service. 
Most of the leased property was reclassified as in use when the Wyoming line 
was returned to service and the Pan Am lease was terminated. 

Under ICC accounting and valuation practice, purchased property or reclassi- 
fied property must be identified as to its original date installed. Therefore, the 
record of property installed prior to 1934 is not necessarily the dividing line 
for retirements of basic 1934 inventory and property added subsequently. Since 
there was such a considerable amount of property reclassified as in use after 
the 1934 valuation, it required almost a complete revamping of our records to 
identify retirements of the basic inventory and retirements of the reclassified 
or subsequently purchased operating properties in order to follow Mr. Bergson’s 
interpretation. Furthermore the additions and betterments were to be trended 
to period prices, the same ratio as our amended reports, to follow his statement 
of value for the year completed. 

In order to make these computations for the years 1935 to 1946, inclusive, it 
was necessary to use over 60,000 tabulating cards and to identify the retirements 
of basic 1934 property so that depreciation could be computed to 1934, the basic 
inventory date, and an additional computation to the date retired if the basic 
1934 inventory were to be depreciated. 

We also have some additional work because the 1947 basic inventory was priced 
at 1947 period prices and we had previously priced the 1948 report of additions 
and retirements at 1934 prices since the new valuation was not available at that 
time. We have completed the repricing of the 1948 report at 1947 period prices 
but have not yet completed pricing the 1949 report. The actual 1949 inventory 
pricing must be completed before we can begin preparing tabulating cards for 
the purpose of computing the appropriate depreciation and retirement values of 
the properties subsequent to the 1947 final value in order to follow the three 
interpretations of Mr. Bergson. 

Our entire special studies staff and quite a number of the valuation and tabu- 
lating machine operators have been putting in a tremendous amount of overtime 
on this job. I do not think it advisable to keep on pushing the work on an 
overtime basis because we are running into considerable fatigue and sickness. 
We expect to amend the figures in plans I, II, and III just as soon as we can 
recompute the basic data, but if the methods are to follow those used by ICC 
it will take additional time to make the proper segregation between basic 1934 
and 1947 inventories and property added subsequently for the separate and dis- 
tinct elements of value which are needed to follow ICC methods. 

Yours very truly, 
J. L. SHOEMAKER. 


98505—58—pt. 1, vol. 2 23 














1176 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


SCHEDULE 1.—Service Pipe Line Co.—Comparison of final valuations computations 


| PlanI! 
Valuations for | 


i 
year ending | unadjusted) | adjusted for | 
Dec. 31— | | retirements) 
| Col. 1 Col. 2 
1941 $79, 405, 796 | $73, 206, 927 
1942. _ 81, 725, 911 75, 180, 026 
1943 4 83, 751, 932 76, 929, 775 | 
| er eee 101, 232, 364 | 93, 894, 918 
tel nn ontaaden 102, 341,404 | 94, 864, 697 
1946. _- 4 109, 468, 682 | 101, 950, 207 
1063- 3h055-is a bc; 2B, OO OOD: fasaes c-sh use 
1948 mnie ~ ee eS a 


(1934 value 


Plan IT? 
(1934 value 





Plan III 3 
(1934 value 
adjusted for 
retirements 

and 


Col. 3 


| 
| 


62, 891, 097 
63, 305, 198 
78, 963, 679 
78, 679, 640 
84, 534, 632 





depreciation) 


$62, 282, 684 | 





Originally | Original | 
reported | minimum 
maximum valuation 5 


valuation 4 


| 
| 
Col.4 | Col.5 


} 
$63, 393, 994 | $59, 302, 990 
70, 635,043 | 60, 026, 626 
81, 305,020 | 59, 563, 321 
84, 932,187 | 70, 809, 439 





85, 584,188 | 70, 196, 380 
98, 099, 781 74, 190, 946 
126, 735, 889 | 87, 770, 419 
168, 672, 353 120, 069, 586 


11934 valuation maintained constant at $47,150,000 without retirement or depreciation; additions and 


Amended 
report ® 


Col. 6 


$63, 144, 113 
68, 722, 965 
79, 398, 979 
82, 541, 107 
83, 463, 019 
95, 996, 961 

136, 543, 029 

166, 092, 107 





betterments valued at period prices for year installec and these values useo for appropriate depreciation 


and retirements. 


2 Same as plan I, col. 1, but retirements of 1934 property are deducted in year retired on basis of 1934 depre- 


ciated net value. 


? 1934 valuation depreciated and retirements deducted at net depreciated value in year retired, 
41CC method using annual prices and includes pro rata valuations. 
§ All property priced at cost of reproduction new using 1934 period prices and averaged with actual original 


cost. 


6 Same as col. 4 except using period prices for computing cost of reproduction new. 


in amended reports filed with the Attorney General in August 1950. 
Nott.—Plans I, II, and III: Additions and betterments subsequent to 1934 are separately valued for each 


year according to the price for that year. 


These plans do not include pro rata valuations. 


This figure was used 


This method maintains a separate inventory for each year which is reduced in each succeeding year by 
appropriate depreciation and retirements. 


Tulsa, Okla., Oct. 14, 1950, 


ScHEDULE 2.—Service Pipe Line Co.—Comparison of 7 percent return on final 
valuations with actual earnings 
































| | 
| Plan III 
| Plan II (1934 value | Originally Earnings 
| PlanI | (1934 value) adjusted | reported Original Amended per 
Earnings for | (1934 value; adjusted | forretire- | maximum | minimum report amended 
year junadjusted) for retire- | ments and | valuation | valuation | reports ! 
| ments) | deprecia- | | 
| tion) 
Col.1 | Col.2 | Col.3 | Col4 Col.5 | Col.6 Col. 7 
| | 
0 $5, 558, 406 $5, 124, 485 | $4,359, 788 | $4, 437, 580 $4, 151, 209 | $4, 420, 088 $5, 886, 672 
BOOB. catpinericont= | 5,720,814 | 5,262,602 | 4,402,377 4, 944, 453 4, 201, 864 | 4,810, 608 5, 510, 110 
i estknnatiiuemase 5, 862,635 | 5, 385, 084 4, 431, 364 5, 691, 351 4, 169, 432 5, 557, 929 5, 204, 106 
WEEiacascedeccese | 7,086,265 | 6, 572, 644 5, 527, 458 5,945, 253 | 4,956,661 | 5,777,877 5, 418, 576 
WONG aisie shake 7, 163,898 | 6,640, 529 5, 507,575 | 5,990,893 | 4,913,747 | 5,842,411 5, 892, 913 
DO endl ns bbo cee 7, 662,808 | 7,136,514 | 5,917,424 6, 866, 985 5, 193, 366 6,713,487 | 6, 248, 095 
Bididobsbdcnoud | EEE ledewlibiachiel sasadnscéeas 8, 871, 512 6,143,929 | 9,558,012 | 5,913,990 
De iinendipkpenin | nongnocseusslsoccenanennaloapoosessecs 11, 807, 065 8, 404, 871 | 11, 626,447 | 5, 510, 747 
SUMMARY OF EXCESS EARNINGS 
| | | | 
IRs $328,266 | $762, 187 $1, 526, 884 | $1, 449, 092 $1, 735, 463 | $1, 466, 584 |__.......... 
1943... i edeti cen. 247,508 | 1,107, 733 | 565, 657 | 1, 308, 246 | 690, 502 |......-..... 
TNE deintinteted~-oon ahenena> egapeieeband } 772, 742 |--=<------0- 308A, 674 |. noe -- 5 +e anfanenscnsocne 
eee te a ee area tae < mee os 7 nn sane el anette 
1946-2222 222 Trp? | wonn------| 276,486 | 2 “"| 979; 166 | - RIE Sack cee 
iii -enases Meee --| 330, 671 |--- ---| 1,054, 729 }....--.----- bigdtebe 
WR i neve ane bts tbbwetlet dy a kige |-----=----=- | = some Hb pele sap bnaydee|tes concen agefenaeecomnen- 
eee rite blinatoeentrenn Nesteatsiananl +e i eee tel as 
Total, sacs 328, 266 1, 009, 695 4,014,486 | 2,014,749 | 6, 574, 193 | 2, 166, 086 | (nde. i 
| 
1 Earnings have been adjusted to show interest as a business expense. These figures are taken from 


amended reports filed with the Attorney General in August 1950. 


Tulsa, Okla., Oct. 14, 1950. 


sea MN 
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Mr. Burge. In our presentation, I might give you this information, 
Mr. Harkins. In our presentation to the Department in 1950—and 
you have the files and the material we submitted to them which is 
quite a substantial amount—in our discussion with the staff we ex- 
plained that fully to them. 

Mr. Harkins. The presentation that is in the record ? 

Mr. Burke. Yes. 

Pardon me, I do not think the explanation of our interpretation is 
in that; but in our discussions we explained to them and they, at all 
times, knew that. 

Mr. Harkins. And your interpretation, I assume, accords with this 
October 14 letter I just inserted in the record ? 

Mr. Burke. We are discussing here the Department’s interpretation 
as represented by Mr. Bergson’s ruling, not our method. 

Mr. Harxtns. Service Pipe Line Co. knew when it submitted its 
original reports to the Attorney General under the decree in the 
period 1942 to 1949 that the procedures set forth in the decree were 
different from the procedures used by the Interstate Commerce Com- 
mission in establishing valuations; is that not so? 

Mr. Burke. No; we felt there was ambiguity. We did not think 
there was anything in there that set forth there was a new method 
of valuation. It referred to valuation in accordance with methods 
used by the Interstate Commerce Commission, and that is what we 
thought we should use. 

Mr. Harxtns. But you did know during this period, did you not, 
that the methods, the procedures set forth in the decree differed from 
the methods that were used by the Interstate Commerce Commission ? 

Mr. Burke. No, sir; we did not. 

Mr. Harxrns. You did not? 

Mr. Burke. When we submitted our first report in 1942, we had a 
letter from the Department of Justice asking us how we arrived at 
those figures, and we reported to them and told them. And we did 
not have a single communication, oral or written, from the Depart- 
ment of Justice until 1950 when we received the Assistant Attorney 
General’s letter. 

Therefore, we had to assume they knew what we were doing and 
impliedly approved it. But as I say, we did not pay any dividends 
on that because we certainly were following a most careful policy of 
not taking any risks in incurring treble penalties. 

Mr. Harxrns. Is it not a fact that Service Pipe Line Co. from 1942 
to 1950 maintained one set of accounts for its reports to the Attorney 
General and at the same time maintained another set of accounts on 
which it actually paid out dividends? 

Mr. Burke. I would not call it a separate statement of accounts. 
We computed the valuation on both methods to be sure that we were 
not overpaying anything on the least possible valuation that could 
result from any construction that we thought could be put on the 
decree. They were all on the same accounts. They were kept in our 
general books. 

We do not have two sets of books. We have one general set of 
books, and all those accounts—probably the accounting and financial 
member can describe it better than I can, but we do not keep two sets 


of books. 
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Mr. Harkins. Did you not keep a series of accounts on which the 
valuations were based on a maximum valuation, and those series of 
accounts were used to submit the original reports to the Attorney 
General; is that not so? 

Mr. Burxe. As a computation of valuation; yes. 

Mr. Harxrns. Now, for purposes of paying out dividends, did you 
not keep a series of accounts in which you made a valuation computa- 
tion which was a minimum valuation ? 

Mr. Burxe. We computed that. I do not know whether the ac- 
countants took it into the books or not, but we had it in our files for 
information, and disclosed it to the FBI, told the Department of 
Justice about it whenever the occasion came up. 

Mr. Harkins. But you did submit the maximum valuation figures 
to the Attorney General; did you not ? 

Mr. Burke. Yes. 

ne Harkins. And you paid out dividends on the minimum valua- 
tion 

Mr. Burxe. Yes; when we paid them. 

Mr. Harxrns. It is also true, is it not, that Service Pipe Line during 
this period, that is, 1942-49, maintained a separate account in its own 
records called an undeclared dividends account that adjusted the dif- 
ferences between the amounts payable to the peer awaee under the 
reports submitted to the Attorney General, and the method of comput- 
ing valuation that it maintained for paying dividends ? 

Mr. Burxe. Yes; that is disclosed in the files we furnished to you. 

Mr. Harxrns. Paragraph 8 of the consent decree requires pipeline 
companies to report to the Attorney General the valuation used as a 
basis for dividends; does it not? 

Mr. Burse. Yes; I guess it does. I have read that thing a million 
times. 

Mr. Harkins. That is the reporting section of the consent decree? 

Mr. Burke. That is paragraph 8. 

Mr. Harkins. Yes. When Service Pipe Line Co. in the period 
1942-49 submitted the report to the Attorney General which contained 
the valuation which was substantially different from the valuation on 
which Service Pipe Line Co. cohaaiie used to pay dividends, would 
that not be a false report to the Attorney General ? 

Mr. Burke. No, sir; I do not think it would be. 

Mr. Harxins. Why not? 

Mr. Burke. Well, the decree says “the valuation used for an earn- 
ings basis.” It does not say whose interpretation as to the valuation, 
and we interpreted the decree and conscientiously applied it for the 
purposes of our report as to what the valuation we thought was proper 
to report under the terms of the decree. _ 

Mr. Harkins. However, you were required to report to the Attorney 
General the valuation used as a basis for dividends, were you not? 

Mr. Burke. No. 

Mr. Cuarretz. Where does that appear? 

Mr. Burke. Valuation used as earnings basis. 

The Cuarrman. Does not paragraph 8 say in so many words that it 
must be the valuation on the basis of dividends ? 

Mr. Burke. No; let me quote and read it for the record. 
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Mr. Cuarretz. The valuation used as earnings basis, that is what 
we reported. 

Mr. Harkins. What did you report to the Attorney General ? 

Mr. Burke. We used exactly the computed valuation as I have 
described, and we showed total earnings available for distribution 
based on 7 percent of that figure, but all you had to do was look down 
the report and see that the dividends paid were considerably less. 

Mr. Harxrns. In other words, you maintained a set of ks, or 
you maintained a series of accounts in which you computed a valua- 
tion to be used as an earnings basis under the decree which was differ- 
ent from the series of accounts that you used to establish valuations 
as a basis for dividends? 

Mr. Burke. We did exactly what the decree says, and let me read 
it into the record. 

After the preliminary that you make a report for the preceding cal- 
endar year, we reported— 


the valuation used as earnings basis. 


Now, that is the valuation we used because we thought it was the 
proper valuation. 

Mr. Harkins. That was the valuation reported to the Attorney Gen- 
eral, was it not? 

Mr. Burge. Yes. [Reading:] 


Total earnings available for distribution to owners or stockholders. 


I might ask Mr. Shoemaker here whether this took 7 percent of the 
valuation, whether we earned it or not, and reported it. 

Then— 
earnings, dividends, payments or benefits created, paid, granted, or given to all 
stockholders or owners and amounts of money transferred to or drawn from the 
surplus, pursuant to paragraph 5 hereof. 

And that is exactly what we reported. 

Now, if you would like to have some information as to the accounts 
in which those funds were held, I would prefer that Mr. Shoemaker 
or Mr. Keith explain that. 

Mr. Harxrns. Let me ask you this question, Mr. Burke: Did Service 
Pipe Line in this period compute a valuation to be used as an earnings 
basis under this decree and submit that valuation to the Attorney 
General in its reports ? 

Mr. Burge. Yes. 

Mr. Harkrns. Did Service Pipe Line compute a valuation for its 
own use, a minimum valuation ? 

Mr. Burke. I would say we computed a minimum valuation on 
which we based our dividend payments, and it may be in an extreme 
of caution, but at least to be cautious and to be sure that we did not 
incur any treble penalty. 

Mr. Keith, do you have anything to add to that ¢ 

Mr. Kerru. The earnings basis valuation is used each year by our 
company to measure the propriety of our published tariffs. We have 
other purposes for a valuation computation to see that we do not ex- 
ceed on any shipment the 8-percent limitation of the Interstate Com- 
merce Commission. 
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This basis of maximum, so-called maximum valuation, which we 
interpolated as being the ICC method that they would arrive at in a 
rate case, we used that for other than just the report to the Attorney 
General, but we did include that in the report to the Attorney General. 

The Cuamman. And did you identify yourself before “2 er 

Mr. Kerru. I thought I was introduced at the start. I am C. W 
Keith, comptroller of Service Pipe Line. 

Mr. Harkins. Am I to understand from your answer, Mr. Keith, 
that you maintained 3 series of valuations or 2 series of valuations ¢ 

Mr. Kerrn. We had the valuation that was reported to the Attorney 
General and that used in studying our rates were one and the same. 

Mr. Kerarttne. May I ask a question: —_ all of the pipeline com- 
panies largely owned by some oil compan 

I was not trying to state it technically. Are there such things as 
independent pipelines that do not have adi dominant ownership? 

Mr. Burxe. Yes; there are pipeline companies independently 
owned. An outstanding example is the Buckeye Pipe Line, which 
is quite a large pipeline. 

Mr. Keatine. The Buckeye, for instance, how long a line is it? 

Mr. Burke. It runs from the Chicago area clear back into the Kast, 
and it has branch lines into Detroit and Ohio refineries. I am not 
thoroughly familiar with its system, but generally it goes clear to 
the east coast. 

Mr. Keatrne. Would various independent oil companies have 
financial interests in the Buckeye? 

Mr. Bure. Its stock is listed on the exchange, and anyone who 
wants to buy it may. 

Mr. Keatrne. Is your stock listed on the exchange? 

Mr. Burke. No; it is held 100 percent by Standard of Indiana. 

Mr. Keatrnc. W holly owned. . 

One more question: Are most of the pipeline companies wholly 
owned by some oil company ? 

Mr. Bourse. I at think so, but there are some pipelines owned 
by the so-called independents, and they also participate in pipelines 
jointly owned with a major. 

Mr. Keatrne. And almost all of the major pipelines have lines 
running from the Texas oilfields and Oklahoma, that part of the 
country, up into the East, the North, the principal cities ? 

Mr. Bure. Yes; generally that is descriptive. The lines run from 
the oil-producing areas to the refineries, and_as I brought out in my 
statement, I believe before you came, Mr. Keating, the refinery is 
usually the only one interested in building a pipeline. He wants to 
get a source of crude to run his refinery, whether he is an independent 
or a major, so called. 

Mr. Harkins. Mr. Chairman, I offer for the record a table which 
gives the location, control and ownership of crude oil and products 
pipelines including jointly owned systems. 

The Cuarrman. It will be accepted. 





POT RTI 
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(The information referred to is as follows :) 


Names, general location, control, and ownership of crude oil and products pipe- 
lines, including jointly owned and undivided interest systems. (Prepared by 
the Committee for Oil Pipelines, Munsey Bldg., — D. C., 1956) 























Percent 
Name and location ! Owners or control owner- 
ship 

American Oil Line Co.: Quitman to Texas City, Tex.; | American Oil Co__............-_-- 100 

Hufsmith to Houston, Tex.; Genoa Junction to Texas 
City, Tex.; Willamar to Port Isabel, Tex.; Colorado City 
to Eldorado, Tex 

Apco roneee Pipe Line Co.: Products lines, Cyril to | Anderson-Pritchard Oil Corp-..... 100 
uncan, Okla. 

Arapahoe Pipe Line Co.: Adena and Badger Creek, Colo., | Simclair.............-..--..-.._-_. 50 

to Humboldt, Kans. Pure. _--. othuaphtieall 

Arkansas Pipeline Corp.: Louann, Ark., to Longview, | Arkansas Fuel Oil Seca 100 

Tex.; Wepfer, Ark., to Haynesville, La.; Rodessa to 
Bossier City, La. 

Wee rier ae &e Cole to Sandoval, Tll_.........-.. +} aes 08 4 betaine, 2 100 
eT SY eo cancccnsdecsetotnesceuaboasetnee | e Atlantic Refin Din goanets 
Crude lines: Midland to Atreco (Port Arthur), Tex.; . 

Cass Station (Rodessa) to Atreco, Tex.; Neale, 'La., to 
Atreco, Tex.; Crane to Harbor Island, Tex.; Riley to | 
Midland, Tex.; Wink and Crane to Midland, Tex. 
Products lines: Point Pree (Philadelphia) to Pies jE Aoererott >) somata Rh 9 
burgh, Pa.; Cornwall, to Buffalo, N. Y.; Mon- | 
tello to Allentown and Wilkes-Barre, Pa.; Caledonia 
to Rochester, N. Y. 
Augusta Pipe Line Co.: Arkansas City to Augusta, Kans__.| Independent__..............._.__- 100 
Badger Pipe Line Co.: Products lines, East Chicago, Ind., | Sinclair..........-..-.---.----. | 34 
to Madison, Wis.; Rockford to Peru, Il. Ce ae 32 
Peaster: Se decian tetanic i tipean eda tiie 22 
FUMII <ncaiectites butishadthe trey meeaasaamaal 12 

Basin re Line System: 

Jal, N. Mex., to Wichita Falls, Tex._..._-- z ino cekbaonadhtetaaicueeae 42, 20 
Shell saat eco paciaghenne 34. 86 

| GN cscscccwcceconnmasbecees | 13.76 

| Citien Ser wittce<- nu<0<cttpicied ened 9.18 

Wichita Falls, Tex., to Cushing, Okla- | Texas. reajore pg tr aie elk ada 45. 23 
ee aks oe omsipnetii « ienepeetticigll Me 

aa aentalh condint Rogihek~ ta Mana * 45 

TERED OT VOU. nao cnc ua nec cseagoes . 30 

Bayou Pipe Line System: 

Products line | 
Houston area to Neches, Tex__- Br en fee a eee 47.91 
| Fairfax ( ‘Aseprieegs Soe oes ee 31. 26 
| EOE Ci ennnustccvascncanat | 12.03 
pares: Semmeiitre quilts sabe Ibs eda ciate 6.12 
i ccconndes--sehesentnatdsens| Ane 
Neches, Tex., to Baton Rouge, La.................-| Shell.......---..-----...-..--.--0- 39. 47 
| Fairfax (American) -.._...........| 21. 85 
Oi ced | 21.06 
| Atlantic. - gon nen nena 9. 22 
| Crown eek. ee 8. 40 
Bell Oil & Gas Co.: Products lines, Granfield, Okla., to | Independent.-................-.-- 100 
Burkburnett, Tex.; Ardmore, Okla., to connection with | 
Sinclair Pipe Line. 
Bell-Western Corp.: Parker Station, Tex., to Grandfield, | Bell Oil and Gas Co____.._......- 100 
Okla. 
Bradford Transit Co.: Gathering lines in the vicinity of | South Penn Oil Co_._.._...___._-- 50 
Bradford, ze one Olean, N. Y. DWE GR «ait eeine des 50 
Buckeye Pipe Line Co = ; Sp CIIGEED,. 0. <n nies <omeetin eect | 100 
Crude lines, Griffith, Ind., to Ohio-Pennsylvania line | 
(Sharon, Pa.); Lima to Bayshore (Toledo), Ohio; | 
Cygnet to Sylvania, Ohio; Cyenet to Cleveland, 
Ohio; Hasel Junction, Obio, to Trenton, Mich.; 
Mantua to Cleveland, Ohio; Mantua to Ohio-Penn- | 
sylvania line (Cooks Ferry, Pa.). 
Products lines: Lawrenceville, Lll., to Bayshore (To- 
ledo), Ohio; Lima to Columbus, Ohio; Lima, Ohio, to | | 
Huntington, Ind.; Toledo to Cleveland, Ohio; Lin- | | 
den, N. J., to Syracuse and Caledonia, N, 
Butte Pipe Line Co. : Poplar, Mont., to Fort Laramie and | Shell Oil Co........-..------------ 60 
Guernsey, Wyo. UE, RNR cn... cn dacdammmiad 15 
PURI, CEE Sitesi sc-nitbennennans 15 
ree Co. | 10 
y 
Casa Products System: Products line, Corpus Christi to | Sinclair_....................-..... 6634 
San Antonio and Austin, Tex. | STi a nehacenmtndn -csammaetGikene 33% 
Champlin Refining Co.: Products lines, Enid, Okla., to | Chicago Corp...-.......-.......... 100 
Rock Rapids, La.; Enid to Ponca City, Okla, 





1 Company owns crude oil pipelines unless otherwise shown, 
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Names, general location, control, and ownership of crude oil and products pipe- 
lines, including jointly owned and undivided interest systems—Continued 


Name and location ! 





| 
' 


Owners or control 





I I ih eee . 
vo ~~ Vicinity of Oklahoma City, Okla., to Wood 
ver, 
Products lines: Ponca City, Okla., to Wood River, Il.; 
Ponca City, Okla., to Wichita, Kans. 
Cities Service Pipe Line Co.: Boyer, Kans., to Coates Sta- 
tion near Oklahoma City, Okla.; Houston, Tex., to Lake 


Charles, La. 
Continental Pipe Line Co.: Lance Creek, Wyo., to Denver, 
Colo.; Ville Piatte to Lake Charles, La.; Artesia to Mal- 
jamar, N. Mex.; Wichita Falls, Tex., to Ponca City, 

Okla.; Lance Creek to Glenrock, Wyo. 
comretive Refining Association: Valley Center to Coffey- 
le, Kans.; Holdrege, Nebr., to Phillipsburg, Kans.; 


paeee, Okla., to Caney, Kans.; Stanolind Junction to 

Scotts Bluff, Nebr. 

Crown Central Pipe Line & Transportation Corp. (See 
Bayou Pipe Line System.) 

Crown Rancho Pipe Line Corp. (See Rancho Pipe Line 
System.) 

Detroit Southern Pipe Line Co.: Products line, Toledo, 

Ohio, to Hamtramck (Detroit), Mich. 


East Texas Maine Line System: 
Hooper Station to Sour Lake Station, Tex.-_--.----- 


Sour Lake Station to Port Arthur Terminal, Tex-__- --- 


Eureka Pipe Line Co.: pensar vent ee line to 
South Charleston and Cabin Creek, W. 

Evangeline Pipe Line System: Products bas Port Arthur, 
Tex., to Baton Rouge, La. 


Fairfax Pipe Line Co.: See Bayou Pipe Line System. 

Freedom-Valvoline Oi] Co___......-.--..--- . 
Crude lines; Warren, Pa., to Sugar Creek, W. Vo. 

emg 24 Ind., to Indiana-Kentucky line near Owens. 


Prodocte Canton, Ohio to Freedom, Pa.; Findlay 
to East Sparta, Ohio: Columbus to Lockbourne Air 
Force Base, Ohio. 

General American Pipe Line Co.: Overton to Bullard, Tex 


Great Lakes Pipe Line Co.: Products lines; Barnsdall, 
Okla., to Minneapolis, Minn.; Kansas City, Kans., to 
Grand Forks, N. Dak.; Des Moines, Iowa, to Chicago, 
Ill.; Drumright and Ponca City to Barnsdall, Okla; 
Nebraska City to Doniphan, Nebr.; Rosemount to 
Wiimar, Minn. 


ee ie Ct. otis bck dsssb 55nd does L 

Crude lines: East Texas to Cleves and Spencerville 
—— Ohio; East Texas to Port Arthur, Tex.; 
Lea, N. Mex., to Midland, Tex.; Crane to Midland, 
Tex.; Snyder ‘to C olorado City, "Tex.; Sour Lake to 
Port’ Arthur, Tex.; Vinton, La., to Lucas, Tex.; Al- 
meda to Sour Lake, Tex.; Tipton, Okla., to Burk- 
burnett, Tex.; Eucutta, Miss., to Mobile, Ala. 

Products lines: Port Arthur, Tex., to El Dorado, Ark.; 
Port Arthur to Fort Worth, Tex. 

Harbor Pipe Line System: Products line: Woodbury 
Junction (Philadelphia area) to Tremley, N. J. (New 
York Harbor area). 

Humble Pipe Line Co 


Crude lines: Borger to Webster, Tex.; Kemper to Bay- | 
town, Tex.; Hobbs, N. Mex. to Comyn, Tex.; Kem- 
er to Harbor Island, Tex.; Longview to Hearne, 
ex.; Hawkins, Tex. to Texas-Louisiana line near 
Shreveport, La.; Beaumont to Webster, Tex.; 
Thompsonville to Ingleside, Tex. 
Products lines: Baytown to Irving, Tex.; Anahuac, 


Conroe, and Tomball to Baytown, Tex. 

Tilinois Pipe Line Company of Texas: Gathering lines in 
the Loving County and Yates fields in west Texas, the 
South Joiner field in east Texas, in Orange County, Tex 
and Calcasieu Parish, La. 





| 
| 


Continental Oil Co..............-- 
Cities Service Oil Co | 


The Consumers Cooperative Asso- 
ciation, 


Crown Central Petroleum Corp- -. 


The Pure Oil Co 
TEE CIR din 5k. weindenks whegehs ap teen 
Gulf Refining Co 


Cities Service Pipe Line Co 
Tidal Pipe Line Co-- 
The eee Pipe Line Co 
cenaiinEt: ack dts 
Tidal Pipe Line Co. 
Independent 


Gulf Refining Co_._...........-.-. 
The Texas Pipe Line Co. ..-....--| 
Sinclair Pipe Line Co. --....-.-.-- | 
Teche Pipe Line Co 
The American Oil Co_____--- 
Ashland Oil & Refining Co_ 


General American Oi] Company 
of Texas. 
Cities Service Oil Co 
Continental Oil Co__......._..-.-- 
Mid-Continent Petroleum Co-.--- 
Phillips Petroleum Co 
eee WE Oe OD. cnctteccncdannsuc 
Sinclair Pipe Line Co-.-...-.-..--- 
NE CEO, oc ncdnanhsdceusodtte 
PE Sone gn ne 
Gulf Oil Corp 


"Tl: dcthtlicithcneeede snenwtconas 





The Ohio Oil Co 


1Company owns crude oil pipelines unless otherwise shown. 


Percent 
owner- 
ship 


50 
50 


100 


100 


100 


. 65 


33% 
3346 


100 
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Names, general location, control, and ownership of crude oil and products pipe- 
lines, including jointly owned and undivided interest systems—Continued 


Percent 
Name and location ! Owners or control owner- 
ship 
Indiana Farm Bureau Cooperative Association: Products | Indiana Farm Bureau Coopera- | 100 
line, Mount Vernon to Peru, Ind, tive Association. 
Inland Corp.: Products lines, Toledo to Columbus and | Shell________. ets Ai 2S 50 
Dayton, Ohio; Fostoria to Akron and Canton, Ohio; | Standard Oil Co. (Ohio)....--.--- 50 


Cleveland to Mogadore, Ohio. 

Interstate Oil Pipe Line Co.: Texas-Louisiana line near | Standard Otl Co. (New Jersey)__-.| 100 
Shreveport, La., to Anchorage (Baton Rouge), La.; 
Mandeville and Magnolia, Ark., to Finney, La.; South 
and southwest Louisiana fields to Baton Ronge, La.; 
Delhi, I.a., via Cranfield and Liberty, Miss., to Baton 
Rouge, La.; Brownstown to Loudon, iil; Frannie, Wyo., 
to Billings, Mont. 

Kaneb Pipe Line Co.: Products line; Wichita, Augusta, | Independent._._..............-..- 100 
El Dorado, Potwin, and McPherson, Kans., to Salina, 
Kans. and Fairmont, Nebr. 





Kaw Pipe Line Co.: Gathering lines in north-central | Cities Service Oil Co_._.._..-..--- 331g 
Kansas with a main discharge line from Norton Station | Phillips Petroleum Co_.......-.-- 334g 
to near Lyons. Jy ES et 334% 

Lakehead Pipe Line Co., Inc.: Canada-Un‘ted States | Interprovincial Pipe Line Co---.... 100 


boundary near Neche, N. Dak., via Superior, Wis., to 
Sarnia, Ontario, Canada. 

Magnolia Petroleum Co.: Products lines; Corpus Christi | Magnolia Petroleum Co-..........| 100 
to San Antonio and Luling, Tex.; La Gloria to Cornus 
oo Tex.; Fort Worth, Tex., to Oklahoma City, 
Okla. 

Magnolia Pipe Line Co : i a i ail | Magnolia Petroleum Co--......---- 100 

Crude lines: Purcell, Okla., to Beaumont, Tex.; An- 
drews, Tex., to Lima, Ohio; Patoka to Wood River, 
a Center to Corsicana, Tex.; Mirando to Beaumont, 

ex. 

Products line: Beaumont to Hearne, Tex.; Kinsloe to 
Beaumont, Tex.; Beaumont to Waskom, Tex.; Mid- 
land to Beaumont, Tex. (LPG). 








Mesa Pipe Line System: Midland to Colorado City, Tex...| Gulf. _-..........-----.----.------ 61. 046 
Pure__ 5 nn whatinnalaadeetssaietial 8. 755 
Standard Oil Co. (Ohio) --..-----.- 9. 494 
Deo nee ie aca 6. 166 
Wities Serving. 05.2. Ue. id. 14. 539 
Miami Valley Corp.: Products line, Dayton to Cincinnati, | Standard Oil Co. (Ohio)---.------ 80 
Ohio. PON 1.2 coms onsmitininmantanil | 20 
Michigan-Ohio Pipeline Corp.: Toledo, Ohio, to central | Leonard Refineries, Inc--..-.------ | 100 
Michigan; North Buckeye to Mount Pleasant, Mich,; 
Edenville to Edenville Junction, Mich.; Carson City to 
Elsie Junction, Mich 
Mid-Continent Pipe Line Co.: Vicinity of Tulsa, Okla_- D-X Sunray Oil Co............-..- 100 
Mid-Valley Pipe Line Co.: Longview, Tex., to Lima, Ohio; | Sun Pipe Line Co_.__--_---.---.--- 50 
branch lines from Magnolia, Ark., and Delhi, La., to | Standard Oil Co. (Ohio).........- 50 
main line; delivery lines to refineries at Latonia, Ky., and | (Gulfowns9 percent of class B 
Cleves, Ohio. stock.) 
Minnesota Pipe Line Co.: Clearbrook to Hastings, Minn...-| Woodley Oil Co_........-.-----.-- 40 
Southern Production Co. ..-..-.-- 40 
Howard Marshall_---.......-.---- 20 
Nantucket Pipe Line Co. (See Rancho Pipe Line System.)_| Eastern States Petroleum Co--..-- 100 
National Transit Co_-__- ‘ sada o1..UF Beepenamte Se SU Sat 100 
Crude lines: Ohio-Pennsylvania line near Cooks Ferry, 
Pa,, to Pennsylvania-West Virginia line near Morgan- 
town, W. Va.; Nedsky to Duke, Pa.; Chester to Point | 
Breeze (Philadelphia), Pa. | 
Products lines: Pittsburgh-Neville Island; Cowden | 
Junction-Neville Island. 
New York Transit Co., Inc.: Pennsylvania-New York line | The Buckeye Pipe Line Co-..--.-- 100 
near Portville, N. Y., to Buffalo, N. Y. | 
Northern Pipe Line Co.: Ohio-Pennsylvania line near | nish dictianticciaanaina ae 


Sharon, Pa., to Pennsylvania-New York line near Port- | 
ville, N. Y.; Kane to Duke, Pa. 
The Ohio Oil Co-.. a | The Ohio Ol] Oo... di. ss6 2. sees 100 
Crude lines: Wood River, Ill., to Canton, Ohio; San- 
doval to Patoka, Ill.; Benton to Martinsville, Ill.; | 
Bridgeport, Ill., to Douglas, Ind.; Harpster to Heath, | 
Ohio; Silver Tip, Mont., to Chatham, Wyo.; Lance 
Creek to Fort Laramie, Wyo. 
Products line: East St. Louis, Ill., to Clermont (Indi- | 
anapolis), Ind. 





Ohio River Pipe Line Co.: Indiana-Kentucky line across | Standard Oil Co. (Ohio)-_...-.--.--. 50 
the Ohio River to Owensboro, Ky. | Ashland Oil & Refining Co.-.....| 50 
Oil Basin Pipeline Co.; Products line, Laurel-Billings to | Independent..............-.------ 100 


Glendive, Mont. 


1Company owns crude oil pipelines unless otherwise shown. 
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Names, general location, control, and ownership of crude oil and products pipe- 
lines, including jointly owned and undivided interest systems—Continued 





Name and location ! 


Okan Pipe Line: Products line (natural gasoline), Liberal, 
Kans., to Tulsa, Okla. 

Oklahoma-M ississippi River Products Lines, Inc.: Prod- 
ucts lines, Duncan, Okla., to West Memphis, Ark.; Drum- 
right to Allen, Okla. 

oa" Pipe Line System: Cushing, Okla., to Wood River, 


Pan-Am Southern Corp--- 
Crude lines: North Louisiana and Arkansas to El Do- 
rado, Ark. 
Products lines: Connections to Project Five and Texas 
Eastern Pipe Lines at El Dorado, Ark. 
Pasotex Pipe Line Co.: Winkler to E] Paso, Tex... 
Phillips Petroleum Co.: Products lines, Borger to McKee, 
Tex.; McKee, Tex., to Denver, Colo. Gointly owned with 
Shamrock Oil & Gas Cor: .); Shamroek to Abernathy, 
Tex. (jointly owned with Shamrock Oil & Gas and Texas 
Pipe Line Co., 4% each); Abernathy to Lubbock, Tex. 
coms owned with Texas Pipe Line Co., 50 percent 


each). 
Phillips Pipe Line Co 
Crude lines: Odessa, Tex., to Kansas City, Kans.; 
McCamey to Sweeney Tex.; Lyons to Thrall, Kans.; 
Okmulgee to Yale, Okla. 
Products lines: Borger, Tex., to East Chicago, Ind.; 
Paola to Kansas City Kans. 

Pioneer Pipe Line Co.: Products line, Sinclair, Wyo., to 
Salt Lake City, Itah. 

Planation Pipe Line Co.: Products lines, Baton Rouge, La., 
to Greensborc, N. C.; Helena to Birmingham, Ala.; 
Helena to Montgomery, Ala.; Bremen, Ga., to Knoxville, 
Tenn.: Bremen to Columbus and Macon, Ga. 

Platte Pipe Line Co.: Chatham, Wyo., to Wood River, Ill. 


Portland Pipe Line Corp.: South Portland, Maine, to 
United States-Canadian boundary, near North Troy, Vt. 


Products Pipe Line Co.: Products line (L. P. G.), Wileox 
Splenargeeias plant at Provident City to Texas City, 
ex. 
Project Five Pipe Line Corp.: Products line, El] Dorado to 
Helena, Ark. 


Pure Dramapertations Cease cess s- seewend-.----..-- 
Crude lines: Cushing, Okla., to East Chicago, Ind. 
(jointly owned, 82 percent Sinclair, Pure 12 percent); 
Van to Smith’s Bluff, Tex.; Martinsville to Noble, 
Tll.; Lockport to Lemont, Ill.; Bosco to Mermentau, 
La.; Midlandto Bay City, Mich.; Fitts to Armstrong, 
Okla. 
Product line: Heath to Dayton, Ohio. 
Rancho Pipe Line System: 
Mesa (McCamey) to El] Dorado, Tex......-..-.....-..- 


El] Dorado to Genoa, Tex 


Ce Or as Fao nk bn cc ccctnecnnncccaccns 


1 Company 








Owners or control 





Warren Petroleum Co-._...._.....- 
Sunray-Mid Continent Oi] Co._.. 
Private owners 


Texaa. £40k 


Standard Oil Company of Texas. . 
Phillips Petroleum Co 


Continental 
POEL nih 0), Bi iiiuds dedonddh bagi 
Standard Oil Co. (New Jersey) - 

Standard Oil Co. (Kentucky) 
Shell Oil Co 


Sinclair 


Pure. 
British American....._-...------- 
Imperial Oil Company, Ltd____- 
McCall-Frontenae Oil Co., Ltd- 
— Oil Company of Canada, 
td. 
British American 
Goliad Corp 


Gulf Refining Co-_.............-.-- 
Socony-Mobil Oil Co-.. 
Lion Oil Co 
Premier Oil Refining Company 
of Texas. 
Pure Oil Co 


Shell_- 
0 eee ere ee 
Crown-Rancho....-. 
Nantucket (Eastern States) - 
Phillips. 

Ashland Oil & ; Refining ‘Co 
Shell__...- 
Sinclair 
American - .. . 
Crown-Rancho...__...---- 
Nantucket -- j 
Phillips_ : 
Ashland Oil & Re fining Qui x i 
Shell sii 
Sinclair. .......- 
Crown-Rancho-.-- 63u 
eeneiee 6 Sis ko. cat 
Phillips. 

Ashland Oil & Refining Co 


owns crude oil pipelines unless otherwise shown. 





| 





Percent 
owner- 
ship 


100 


50 
50 


55 
45 
100 


100 
100 


100 


. 83 
7.13 
. 04 


. 82 
. 58 
. 90 
. 90 
. 90 
. 90 
. 07 
30 
31 
08 
08 
08 
08 
. 3798 
. 7974 
». 4557 
. 4557 
. 4557 
6. 4557 
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Names, general location, control, and ownership of crude oil and products pipe- 
lines, including jointly owned and undivided interest systems—Continued 


| | Percent 

Name and location ! } Owners or control | owner- 

| ship 

noe Island Oil & Refining Co,: Gathering lines in Okla- | Wood River Oil & Refining Co ..| 100 
oma. 

Balt Tete® BARS TIO. Nsccec antennae odasktceeenciesee Salt Lake Refining Co......._._-- 100 
Crude line: Rangeley, Colo., to Salt Lake City, Utah. 
Products line: Salt Lake City, Utah, to Spokane, Wash. 

Service Pipe Line Co.: Clinton, Tex., to Whiting, Ind.;| Standard Oi] Co. (Indiana) ----._-- 100 

Wascon, Tex., to Drumright, Okla.; Elk Basin, Wyo., to 
Freeman, Mo.; Caprock, N. Mex., to Slaughter, Tex.; | 
Wheeler to Wasson, Tex.; Monroe to Bowie, Tex.; Albany 
to Graford, Tex.; Gorham to W ashington, Kans; "Gorham 
to Humboldt, Kans.; .; La Plata, Mo., to Wood River, T.; 
Freeman to Sugar Creek, Mo,; Tioga to Mandan, N. Dak. 
Shamrock Oil & Gas Corp.: Products line, McKee, Tex., | Shamrock Oil & Gas Corp...._---. 100 
to Denver, Colo. (jointly owned with Phillips Petroleum 
Co.); Shamrock to Abernathy, Tex. (jointly owned with 
Phillips Petroleum Co. and Texas Pipe Line Co., 








each). 
eet Pipe Line Corp.: Crude oil gathering lines in |-..--- OG.4. «00 5>~sdleusth-od aula 100 

‘exas. 
Shell Oil Co.: Products lines: Wood River, Dl., to East | Shell Oil Co......-2...-.-.--....-- 100 


Chicago, Ind.; Wood River, Ill. to Lima, Ohio; Fall River 
to West Boylston, Mass. 
Shell. Pine Sane Cath. 06. <---025022000nns-nntgunddnanh ond bon Dewnawnene=+se de nehdhcitahest dessa 100 

Crude lines: Wasson, Tex., to Wood River, Ill.; Hope 
to Houston, Tex.; Kilgore to Houston, Tex.; Ton- 
kawa to Cushing, ‘Okla. 

Products lines: Hope to Houston, Tex.; Norco to Baton 
Rouge, La. 

Sinclair Pipe Line Co.: Sinclair Oil Corp. ............---. 100 

Crude Lines: Hensley, Tex., to East Chicago, Ind. 
(Pure Tranapertation Co. owns 12 percent of Cushing- 
Chicago § Seues Hensley to Sinco (Houston), Tex.; 
Corpus Christi to Sinco, Tex.; Troup to Colonels, 
oes Casper and Sand Draw to Sinclair (Rawlins), 

yo. 

Products lines: Sinco, Tex., to East Chicago, Ind.; Car- 
roliton, Mo., to Wood "River, Ill.; Sinco to Port 
Arthur, Tex.; East Chicago, Ind.; to Philadelphia, 
Pa.; with branches to Detroit, Mich.; Columbus, 
Ohio; Baltimore, Md.; and Washington, D. C. 

Socony-Mobil Oil Co., Inc.: Socony-Mobil Oil Co___..-.-.-- 100 

Crude lines: Gathering lines in Kansas and Wyoming. 

Products lines: Augusta, Kans., to Sioux Falls, 8. Dak.; | 
Paulsboro, N. J,, to Buffalo, N. Y., and Pittsburgh, 
Pa.; Portland to Bangor, Maine; Providence, R. I., 
to Springfield, Mass. 





Sohio Pipe Line Co.: Rem Ill., to Lima, Ohio; Albion, Ill., | The Standard Oil Co. (Ohio) _._--- 100 
to Mount Vernon 

Southeastern Pipe ty Co.: Products line, Port St. Joe, | Gulf Refining Co_________-- ~secct GRE 
Fla., to Chattanooga, Tenn. Pere: O10... <acnavennidanmes -| 42.5 

Southern Pipe Line Co.: West Virginia-Pennsylvania line | Independent...-..........-...---- 100 
near Morgantown, W. Va., to near Chester, Pa. | 

Southern Pacific Pipe Line: Products lines: Los Angeles, | Southern Pacifie Co__....._..___- | 100 


Calif., to Phoenix, Ariz.; E] Paso, Tex., to Phoenix, Ariz. 


Standard Oil Co. (Indiana): Products lines, Sugar Creek, Standard Oil Co, (Indiana) - --~-__- 100 
Mo., to Sioux Falls, 8. Dak.; Burlington Junction, Mo., | 
to Des Moines, Iowa; Sugar eee Mo., to Dubuque, | 
Iowa; Whiting, Ind. to Mandan, N. Dak.; Whiting, Ind, 
to Detroit, Mich.; Whiting, Ind., to Indianapolis, ind.; | 
Neodesha, Kans., to Sugar Creek, Mo.; Neodesha to | 
Wichita, Kans, 
Standard Oil Co. (Ohio): Products lines, Latonia, Ky., to | Standard Oil Co. (Ohio)........-- | 10 
Cincinnati, Ohio; Cleveland to Mogadore, Ohio. 
Sterling Pipe Line System: Merino, Colo., to Gurley, Nebr_.| Toronto Pipe Line Co___._______- 50 
| Shell Pipe Line Corp.........-.... 334 
Sinclair Pipe Line Co______----- ie 84 
| Pure Transportation Co___..._.- 8h5 
Sun Pipe Line Co-__-..- EEE Win ncn vieebaccadecncai ah 100 


Crude lines: Conroe to Sun near Port “Neches, | Tex.; | 
Longview to Sun, Tex.; Sun Field to Ingleside, Tex.; | 
Olairmont and Jameson to Colorado City, Tex.; | 
Coie leno line near Toledo, Ohio to Port Huron, | 
Mich. | 

Products lines: Twin Oaks (Philadelphia), Pa., to | 

Newark, N. J.; Twin Oaks, rt , to Cleveland, Ohio; 

Icedale, Pa., to Syracuse, N. Y.; Hudson, Ohio, to | 

Detroit, Mich. | 


1Company owns crude oil pipelines unless otherwise shown. 
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Names, generat location, control, and ownership of crude oil and products pipe- 
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Name and location ! 


Teche Pipe Line Co. (See Evangeline Pipe Line System) -- 


Texas-Cities Service Pipe Line Co.: Seminole and Cushing, 
Okla., to East Chicago, Ind.; Patoka, Ll., to East Chi- 
cago, Ind.; Valley Center, Kans., to Sheldon, Mo.; Salem 
to Heyworth, Il.; Matoon to Heyworth, Ill.; Wilmington 
to Lockport, Til. 

Texas Eastern Transmission Corp.: Products lines, Car- 
thage, Tex., to Arkansas City, Ark.; California Station 
near Dubach, La., to El Dorado, Ark. 

Texas-New Mexico Pipe Line Co.: Jal, N. Mex., to East 
Houston, Tex.; Loco Hills and Moore Pool to Jal, N. 
Mex.; Sundown to Crane, Tex. 


Pe eh ee Oe nc cals ncuron nnsece cocked die see teele 
Crude lines: Wichita Falls to Port Arthur, Tex.; 
Wheeler to Amarillo, Tex.; La Fitte, La., to Port 
Arthur, Tex.; Markham to Fast Houston, Tex.; 
Sherman, Tex., to Seminole, Okla.; Wood River to 
Lawrenceville, Ill. 

Products lines: Hearne to Fort Worth, Tex.; Hearne to 
San Antonio, Tex.; Lawrenceville, Ill., to Mount 
Vernon, Ind.; Lockport, Ill., to East Chicago, Ind.; 
Shamrock to Abernathy, Tex. (jointly owned = 
Shamrock Oil & Gas and Phillips Petroleum C 
14 each); Abernathy to Lubbock, Tex. (jointly owed 
with Phillins Petroleum Co., 50 percent each). 

Tidal Pipe Line Co.: Conroe to Humble, fib 

Tide-W ater 7 Co., Ltd.: Rixford, Pa., to Bayonne, N. J. 

Toronto Pipe Line Co.: Gathering lines in Colorado, Thi- 
nois, Indiana, Montana, Texas, and Wyoming. 

Trans Mountain Oil Pipe Line Co.: United States-Cana- 
da boundary line to Ferndale and Anacortes, Wash. 
(also owns pipeline in Canada). 

Tuscarora Pipe Line Co., Ltd.: 
to Midland and Pittsburgh, Pa. 

Utah Oil Refining Co-_-_. 

Crude lines: Fort Laramie, Wyo., to Salt Lake City, 
Utah; Rangeley, Colo., to W amsutter, Wyo.; Tes, 
Colo., to Baggs, Wyo.; Rock River to Medicine Bow, 
Wyo.; La Barge to Granger, Wyo. 

Products line: Connection to Sait Lake Pipe Vine at 
Salt Lake City, Utah. 

West Texas Gulf Pipe Line Co.: Colorado City to Neder- 
land near Port Arthur, Tex.; Wortham to Longview, Tex. 


Products line, Allentown 


Wolverine Pipe Line Co.: 


Products lines, East Chicago, 
Ind., to Detroit, Mich., 


and Toledo, Ohio. 


Wyco Pipe Line Co.: Products line, Casper, Wyo., to Den- 
ver, Colo. 

Wyoming-Nebraska Pipe Line Co.: 
enne, Wyo., to North Platte, Nebr. 

Yellowstone Pipe Line Co.: Products line, Billings, Mont., 
to Spokane, Wash. 


Products line, Chey- 


SEaieene owns crude oil pipelines unless otherwise shown. 


Mr. Burke, it is true, is it not, that in computing the 


Mr. HarkrIns. 


Percent 
Owners or control owner- 
ship 
a kg Ae SE ee 68 
Empire Oil & Gas Co. (Cities | 32 
Service). 
ae ee Ce oo trot oo ee 50 
Empire Gas & Fuel Co. (Cities | 50 
Service). 
PE oe eee os 100 
ee ee Ce ee eee 
Sinclair Pipe Line Co_..._- eee ee 
Cities Service Oil Co_.............] 10 
Tidewater Oi! Co___-_____-- 3 10 
ee ER ae 100 
Tidewater Oil Co. _...............}| 100 
eae ¢ : _ 100 
The British-American Oil Produc- | 100 
ing Co. 
ly ET ae gg A 100 
Esso Standard Oil Co. 100 
Standard Oil Co. (Indiana). -.-- 100 
ee See eo Se) 57.7 
Sun. .| 12.61 
Empire Gas & Fuel (Cities Serv- | 11.40 
ice). 
Standard Oil Co. Prem ale Pi * att ay 9. 23 
Pure... . 9. 04 
Shell... _- ne eae oon 40 
Cities Service__.._..---_---------- 35 
cent hte iet ee tal ee a ioe 25 
Standard Oil Co. (Indiana) . oe cena 40 
The Texas Co.______ 40 
Socony- Mobil Co............-.-.- 20 
Frontier Refining Co......._-_..-- | 100 
a 40 
Interstate Oil Pipe Line. 40 
Union Oil Company of California. ia_| 14 
hg AR 6 





| 











minimum valuation, Service Pipe Line Co. used the 1934 valuation “to 


which was added the 


value of additions and betterments made during 


the preceding year and from that sum there were deducted appropriate 
amounts for physical depreciation on and retirements of common car- 
rier property computed by the carrier as of the close of the next pre- 


ceding year” ? 
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Mr. Burke. That is right. They depreciated the entire property. 

Mr. Harxins. In other words, for your minimum valuations, Service 
Pipe Line Co. used the procedure that was set forth in the decree? 

{r. Burke. Will you repeat the question, please, Mr. Harkins? 

Mr. Harkins. Will you repeat the question ? 

(The pending question, as recorded, was read by the reported.) 

Mr. Burke. No. 

Mr. Harxrns. You have a copy } if 

Mr. Burke. I might add, Mr. Harkins, that in computing that mini- 
mum valuation, all that time we used the 1934 prices. 

Mr. Harkins. Yes, sir. 

Mr. Burke. Even on additions and betterments. 

Mr. Hargis. Do you have the October 24, 1950, opinion written 
by Donald Campbell ? 

Mr. Burke. Is that the opinion on the Bergson letter ? 

Mr. Hargins. Yes, sir. 

Mr. Burke. Yes; I havea copy. 

Mr. Harxrns. Would you secure a copy of that? 

Mr. Keating. Who is Mr. Campbell ? 

Mr. Burke. He was general counsel for Stanolind Oil & Gas Co., 
and had prior to the time we set up our own legal department in get- 
ting completely divorced, you might say, from our parent company, 
or separated and setting up our own organization, also represented 
us as general counsel and had been familiar with our problems under 
the consent decree. 

Mr. Harkins. On page 2 of Mr. Campbell’s opinion, in the second 
full paragraph, appears this statement : 


Ever since 1934 the accounting department, in order to determine annually 
the amount available for dividends under the decree, has computed the value of 
carrier property in two ways, the results obtained being designated for con- 
venience the “minimum valuation” and the “maximum valuation.” Dividends 
have always been declared on the basis of minimum valuation, but the maximum 
valuation has been used in reports to the Attorney General. There is one 
basic difference between the two methods employed. In computing the minimum 
valuations the 1934 valuation was used, to which was added the value of addi- 
tions and betterments made during the preceding year, and from that sum 
there were “dedicated appropriate amounts for physical depreciation on and 
retirements of common carrier property computed by the carrier as of the close 
of the next preceding year.” The valuation of the additions and betterments 
and deductions for depreciations and retirements were made in accordance 
with what was believed to be the method used by the Interstate Commerce Com- 
mission in bringing valuations down to date. The same procedure was fol- 
lowed in determining the maximum valuation except that the valuation figures 
of 1934 were abbreviated by the use of annual prices, thereby bringing the 1934 
valuation down to date in accordance with the method that would pre- 
sumably be employed by the Interstate Commerce Commission. In effect, this 
constituted an annual revaluation of the carrier property. 


Would you say that this is an accurate statement of the difference 
between your minimum and maximum valuation ? 

Mr. Burke. No. I think Mr. Campbell, if you will notice on the 
margin of that letter, there is my handwriting, it says “no.” 

Do you see that word “no”? 

Mr. Harxrins. Yes. 

Mr. Burke. That means that was not the method we used. We used 
the 1934 prices, so Mr. Campbell was mistaken. 

Mr. Harkins. You used the 1934 prices? 

Mr. Burke. On additions and betterments; yes. 
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Mr. Harrys. Mr. Campbell states in the next paragraph: 


I have always expressed it as my opinion that the method followed in arriv- 
ing at the minimum valuation was in strict conformity with the above-quoted 
language of the consent decree and the maximum valuation could not success- 
fully be defended. That is still my opinion. 

Mr. Burxe. That was Mr. Campbell’s opinion, one man’s opinion; 
yes, sir. 

Mr. Keating. That is what makes lawsuits. 

Mr. Hargrns. In your reports to the Attorney General from the 
period spee-48, the original reports, did you follow Mr. Campbell’s 
opinion ? 

Por. Burke. No; we did not. This was October 24, 1950. He was 
no longer our general counsel at that time. 

Mr. Harkins. But he had been general counsel for your company ? 

Mr. Burke. Yes; I do not recall what years. 

Mr. Harxtns. He was general counsel at the time of the entry of 
the decree ; was he not ? 

Mr. Burke. Yes. Hesigned the decree. 

Mr. Harxtns. And for a series of years thereafter he was general 
counsel for your company ; was he not? 

Mr. Burke. Yes. I do not recall. Maybe someone else here does 
recall what year we set up our own legal department. 

Mr. Harxtns. Do you think he was unfamiliar with the terms of 
the decree ? 

Mr. Burke. He was familiar with the terms of the decree and we 
respected his opinion but on matters where there was a difference of 
opinion as the files show that we submitted to you, we got everybody’s 
opinion and conferred and arrived at a decision. 

Mr. Keating. He is not representing you in the pending litigation ? 

Mr. Bourxs. No; he is retired. 

Mr. Harxrns. Now in your reports to the Attorney General, was 
not the effect of the method used in determining maximum valuation 
such as to constitute an annual revaluation of all of the carriers’ 
property ? 

Mr. Bourse. I think that’s right, yes. I would like with your per- 
mission, Mr. Harkins, to read the last sentence of Mr. Campbell’s 
letter. 

Mr. Harxrns. Surely. 

Mr. Burke (reading? : 


My conclusion is that of the three plans submitted— 


we were talking about plans that developed after we were surprised 
with the new interpretation as we regarded it in Mr. Bergson’s 
letter— 
plan III is the only plan which fits the decree and the only plan which can be 
sustained, although I fully realize that plan III is the least beneficial to the 
company. 

Mr. Harkins. And you did not accept plan ITT, did you? 

Mr. Burxe. No; we took plan IJ—A, I believe it was. 

Mr. Harxrns. In other words, plan III, which was recommended 
by this counsel who was familiar with the decree was not accepted; 
is that correct ? 

Mr. Burke. I couldn’t hear. 
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Mr. Harxrns. In other words, plan IIT, which was recommended 
by your counsel as the only plan that fits the decree and the only plan 
which can be sustained, was not accepted by your company ? 

Mr. Burke. No. I have described the procedure in our company, 
and I would like at this time to offer for the record my opinion dated 
December 7, 1950, and you have already put in the record the notes 
of the meeting which was held in Chicago where everybody got around 
and discussed all the opinions. 

Mr. Harxrns. We will come to your opinion in due course. You 
can put it in here if you wish. 

Mr. Burke. I will wait then until you do. 

Mr. Harxrns. Throughout the period that Mr. Campbell was gen- 
eral counsel was it not his opinion that the procedure used for deter- 
mining minimum valuations was in strict conformity with the provi- 
sions of the consent decree ? 

Mr. Burke. I would have to refresh my memory by reading all of 
the opinions during that time. I didn’t begin to sit in on these matters 
until long about 1946, and what his opinion was prior to that I couldn’t 
state with any degree of accuracy. 

Mr. Harxrns. Will you submit, if you care to, an explanatory state- 
ment for the record, in response to that last question, at your conven- 
ience? 

Mr. Burke. Yes; if you would like it. 

Mr. Harxrns. Is it not also a fact that the general counsel, Mr. 
Campbell, throughout this period advised that the maximum valua- 
tion could not successfully be defended ? 

Mr. Burke. I do not know, but I want to clarify that October 24, 
1950, he was not our general counsel. We sought his information, his 
opinion, as a side issue in our effort to try to find out what we should do. 

Mr. Harkins. You sought his opinion I assume because he had been 

eneral counsel and had been present on duty as general counsel at 
the inception of the decree ant at the initial reports following that 
decree ? 

Mr. Burke. He was an attorney at that time, 1950, after he retired, 
but I assume that he must have approved filing the reports regardless 
of his views. I might say that we weren’t the only one that had 
differences of opinion as to the proper interpretation of the decree, I 
guess as many of us as considered it within our company had differences 
of opinion, and I understand that condition not only prevailed 
throughout the industry but also prevailed in the Department of 
Justice. 

Mr. Harkins. What was the value of the funds contained in the 
pipelines undeclared dividends account in 1950 when consultations 
were had with the Department of Justice for the a of securing 
an interpretation of the words “latest final valuation” ! 

Mr. Burxe. I would rather Mr. Keith would answer that. He is 
more familiar with the figures than I am. 

Mr. Kerru. Do you have the statement there ? 

Mr. Harxrns. I am not sure I can interpret these statements as to 
the value. 

Mr. Kerru. I thought you introduced in the record the other day 
four million seven hundred 

Mr. Harkins. That was in 1947. I am now trying to bring it down 
to 1950. 
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Mr. Kerrn. They were still the same except for the accretions there- 
on. I mean in 1948 and 1949 all of our money was within 7 percent, 
way less than 7 percent of even the minimum valuation. They were all 
being plowed back into our property. 

Mr. Harxins. Let me ask you this. I have a figure here that is 
attached to a chart, with the November 24, 1950, letter from Mr. Shoe- 
maker, This is schedule 3. Do you have that letter? In schedule 3 
it shows the distributions of earnings withheld under the several plans 
of valuation computation, and under plan I your undeclared divi- 
dends account supposedly had $7,508,527. Under plan II your un- 
_ declared dividends account had $6,843,826. Under plan II-A your 
undeclared dividends account had $6,943,990. Under plan III, your 
undeclared dividends account had $4,017,692. Under plan III-A, your 
undeclared dividends account had $5,128,120. Under your original 
maximum the undeclared dividends account had $5,822,044. Under 
your original minimum your undeclared dividends account had $1,- 
262,600, and in your first amended reports that have been submitted 
to the Attorney General, your undeclared dividends account would 
have $5,670,707. Now how much money did you have in your unde- 
clared dividends account when you conferred with the Attorney Gen- 
eral’s office, Assistant Attorney General’s office in August of 1950? 

Mr. Kerr. The right-hand column, column 4 has $2,739,000. That 
was the amount on hand. 

Mr. Harxrns. Those are the amounts left in your excess earnings 
account, is that not right ? 

Mr. Kerru. That is the amount left in this area of undeclared divi- 
dends, we had set aside in a separate cash account the funds repre- 
senting that earmarking of eee We had the surplus earmarked, 
we had the funds set aside and withheld from the business, $3,739,000 
existed at that time. 

Mr. Krattne. How much do you have today? 

Mr. Kerrn. We have the $3,739,000. 

Mr. Keatrne. Still set aside? 

Mr. Kerru. No, that amount now has been put into our general 
funds and used for normal and reasonable working capital. 

Mr. Harkins. You used plan IJ—A, did you not, in your second 
amended reports ? 

Mr. Kerru. Yes. 

Mr. Harris. According to this you had $6,948,990 in your un- 
declared dividends account under earnings retained in column 1. 
Were any of those moneys paid out ? 

Mr. Kerru. Mr. Burke’s statement answered that, that no dollar 
has gone to it 

Mr. Harxins. Nota dollar? 

Mr. Burke. May I add this which I think might explain this situa- 
tion. We had used our minimum and maximum valuations, as ex- 
plained, but when we got Mr. Bergson’s letter, we got a new method 
we had never heard of before. We had appreciated and depreciated 
the entire property, and his letter said that the valuation figure re- 
mained constant and therefore the different plans were showing the 
effect of that. That is the reason they increased, not because we had 
picked up any more money or anything but applying the principles of 
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his new method of valuation, it gave us even more money than we 
contended for under our maximum valuation. 

Mr. Harkins. That’s right, sir. 

Mr. Burke. But we didn’t have the money in the till, and.as I have 
said, we never paid out any dividends, either from these funds or 
any other funds, in excess of what we computed allowable on the 
minimum valuation. 

Mr. Harkins. If your accounts in 1950 were in the status indicated 
by this schedule 3, how can you determine in 1957 whether or not those 
accounts were paid out ? 

Mr. Burke. As Mr. Keith said, they went into the general funds. 

Mr. Harkins. Were commingled in the general funds? 

Mr. Burke. Yes, and were used—as Mr. Keith says, they are still 
in our normal and reasonable working capital. At the time we dis- 
cussed it with the Department of Justice, we said that we needed 
these funds for expansion. 

Mr. Harkins. In your discussions with the Department of Justice, 
is it not a fact that your discussions with the Department of Justice 
centered around the first amended reports which you had submitted 
to the Department of Justice for the years 1942 through 1949? 

Mr. Burke. They were fully aware of what method we were using 
under our maximum valuation which we reported, and we filed the 
amended reports to correct the fact that we had discovered that the 
ICC used period prices instead of annual prices in bringing its valua- 
tions down to date, which gave us a lesser valuation. 

Mr. Harkins. Yes, sir. The discussions in October 1950 between 
representatives of the Antitrust Division as I understand the docu- 
ments you have submitted to the committee, centered around the first 
amended reports for the years 1942-49, and were based upon the fact 
that you desired to change your original reports that you had -sub- 
mitted because you had used annual prices in the first reports and 
in the first amended reports you wanted to use period prices. 

Another reason given was that you said: 

Amendment is also required to rectify this company’s error in reporting as 
earnings available for distribution to stockholders a figure before deduction 
of interest paid to lending agencies on funds borrowed on construction. 

Those were the only two problems in your valuation reports that you 
discussed with the Attorney General; is that not right ? 

Mr. Burke. I would like to have the last part of your question read 
to me again, please. 

(Question read. ) 

Mr. Cuarretrz. May we have just a moment ? 

Mr. Burxe. I don’t think I understand the question. What had 
happened, the 1947 valuation of our properties by the Interstate Com- 
merce Commission came out in 1950. 

Mr. Harkins. Yes. 

Mr. Burke. And that is when we discovered and the Commission 
I believe said in its report, that they used period prices. Heretofore 
in computing our maximum valuation we had used annual prices. 
Now the period prices gave us a lesser valuation than we had con- 
tended for under our maximum, but that was not the purpose of our 
discussion with the Department of Justice. We were seeking pri- 

98505—58—pt. 1, vol. 2——24 
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marily whether we could use that last valuation, 1947, as the latest 
valuation under the terms of the decree. 

Mr. Harkins. All right, sir, it is true, is it not, that after receipt 
of the September 14, 1950, opinion from the Department of Justice, 
Service Pipe Line prepared 5 different plans which it could use to 
establish valuations to report to the Attorney General. 

Mr. Burke. Those were plans, figures that we got together to try 
to show what might be the effect of the ruling, because as I stated 
before, it was an entirely new thing sprung on us, and I believe you 
have in your files a letter which we would like to introduce later on 
from Mr. Shoemaker in which he outlined what a tremendous amount 
of work that brought in. 

Mr. Harkins. I think that has been introduced. 

Mr. Burke. Is that the one introduced ¢ 

Mr. Harxrns. A comparison of these plans was submitted to you 
in the November 24, 1950, memorandum from Mr. Shoemaker; is 
that not so. 

Mr. Burke. Yes. 

Mr. Harxrns. Do you have a copy of that memorandum before 
you, November 24, 1950? 

Mr. Bourke. Yes. 

Mr. Harkins. Will you explain to the committee each of these 
plans? 

Mr. Burke. I would rather ask Mr. Keith to do that, with your 
permission, because he is familiar with the figures. 

Mr. Harxtns. Yes. 

Mr. Keira. Plan I—— 

Mr. Harxrns. I believe if you read the footnotes, Mr. Keith, that 
will be sufficient, footnotes attached to exhibit 1. 

Mr. Kerrn. Plan I, column I: 1934 and 1947 valuations main- 
tained constant at 47,150,000 and 128,025,000, respectively, without 
retirements or depreciation. Additions and betterments valued at 
period prices for year installed and these values adjusted for ap- 
propriate depreciation and retirements. 

Plan II, and this would be in column 2: Same as plan I column 
1 except retirements of 1934 and 1947 basic properties are deducted 
in year retired on the basis of net depreciated value in the basic 
valuations. 

Plan I-A, column 3: Same as plan II, column 2, except for the in- 
clusion of pro rata property. 

Plan ITI, column 4: 1934 and 1947 basic valuation properties have 
been adjusted for appropriate depreciation and retirements deducted 
at net depreciated value in year retired. Additions and betterments 
valued as stated in plan I, column 1. 

Plan III-A, column 5: Same as plan ITI, column 4 except for in- 
clusion of pro rata property. Column 6, ICC method using annual 
prices and includes pro rata property. 

Column 7: All property priced at cost of reproduction new using 
1934 or 1947 period prices as appropriate and averaged with original 
cost; going concern unadjusted. 

Column 8: Same as column 6 except using period prices for com- 
puting cost of reproducing new. These figures are used in amended 
reports filed with the Attorney General in August 1950 except for 
year 1950 which has been computed since using same method. 
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Plans I, II, I-A, III, and III—A computations are based on 
maintaining separate inventories for each year’s additions and better- 
ments as well as the basic valuation. Each year’s additions and bet- 
terments being valued according to period prices for that year. All 
computations are based on the mean average formula with going 
concern adjusted as a percentage except in column 7. 

Mr. Harkins. Mr. Burke, it is true, is it not, that under plans II 
and II—A, no amount was deducted for depreciation of the physical 
inventories of common carrier facilities included in the latest final 
valuation that had been established by the ICC ? 

Mr. Burke. That is correct but I am not so sure about the latest 
valuation of the ICC entering into it. As I understand it, plans IL 
and II—A were what we thought was in conformity with the rulings 
of the Department of Justice; in other words, leaving the property 
constant without depreciation or appreciation, and IJ-A simply in- 
cluded pro rata valuation. 

Mr. Harkins. It is true, is it not, that plan II-A was adopted by 
Service Pipe Line in its second amended reports for the years 1942 
through 1949 and in the original reports for the calendar years 1950, 
1951, and 1952? 

Mr. Burke. That is right. 

Mr. Harkins. Is it not correct that the General Counsel—excuse 
me, Mr. Campbell—advised you that plan I “cannot be defended 
under the language of paragraph 3a or under Mr. Bergson’s inter- 
pretation of that language” ? 

Mr. Burxe. Yes, Mr. Campbell and Mr. Hunt whose opinion you 
put in the record the other day wrote me to that effect. 

Mr. Harkins. Yes, sir. Is it not also true that Mr. Campbell 
advised you: 

There is no justification for plan II because that does not fit either Mr. 
Bergson’s pattern as understood by you or in the language in paragraph IIIa— 
of the decree ? 

Mr. Burke. That was Mr. Campbell’s opinion. 

Mr. Harkins. That appears on page 3 of his memorandum. 

Mr. Burke. We felt, of course, In interpreting the letter according 
to its plain terms that the Department of Justice apparently felt 
otherwise, but Mr. Campbell had always been very conservative and 
he was primarily concerned, I can say this whether it shows in his 
letter, at the various conferences he was primarily concerned that we 
did not under any construction pay a dollar in dividends that wasn’t 
in conformity with the lowest possible valuation. 

Mr. Har«rns. Mr. Campbell also advised you, did he not, that his 
conclusion with respect to plans I, II, and LII was this: 

Plan ITI is the only plan that fits the decree and the only plan which can be 
sustained although I fully realize that plan III is the least beneficial to the 
company. 

Mr. Burxe. That’s correct. 

Mr. Harxtns. Mr. Chairman, I offer for the record the opinion of 
Mr. Campbell dated October 24, 1950. 

The CHairman. Accepted. 
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(The document referred to follows :) 


Sranotinp Orr & Gas Co., 
Tulsa, Okla., October 24, 1950. 
Re consent decree. 
Mr. J. L. BURKE, 
President, Service Pipe Line Co., 
Tulsa, Okla. 

Dear Mr. Burke: You have heretofore furnished me with copies of letter 
of Mr. Herbert A. Bergson, Assistant Attorney General, to you under date of 
September 14, 1950, Mr. Shoemaker’s letters to you of September 19, 1950, and 
October 11, 1950, with certain schedules attached, and your letter to Mr. Prior 
of October 14, 1950, without attachments, all in reference to the interpretation 
of the consent decree entered in the case of United States v. The Atlantic Re- 
fiming Company, et al. At your invitation I participated in the conference held 
in the board room of Service Pipe Line Co. on October 13, 1950, to which you 
refer in your letter to Mr. Prior. At that conference the matter under con- 
sideration was the proper method to be used in determining the value of the 
common carrier property of Service Pipe Line Co. under the provisions of para- 
graph III (a) of the decree, in the light of Mr. Bergson’s letter construing that 
subparagraph. 

Because my views differ from yours and those of others attending this con- 
ference, I feel that I should make clear my position and my reasons for it, 
particularly in view of the fact that there is involved a question that has been 
before us for many years and upon which I have frequently been called upon 
to express an opinion. 

In order that we may have it before us, I quote the pertinent language of 
paragraph III (a) of the decree: 

“Valuation as hereinabove used shall mean the latest final valuation of each 
common carrier’s property owned and used for common-carrier purposes as 
made by the Interstate Commerce Commission. To the latest final valuation 
of the Commission shall be added the value of additions and betterments to the 
common-carrier property made after the date of such latest final valuation, and 
from this sum shall be deducted appropriate amounts for physical depreciation 
on, and retirements of, common-carrier property, computed by the carrier as of 
the close of the next preceding year, in accordance with the methods used by 
the Interstate Commerce Commission in bringing valuations down to 
date, * * *, 

Prior to the valuation made by the Commission as of December 31, 1947, 
which was recently released, the “latest final valuation” of Service’s common- 
carrier property was the 1934 valuation. 

Ever since 1934 the accounting department, in order to determine annually 
the amount available for dividend under the decree, has computed the value of 
the carrier property in two ways; the results obtained being designated, for 
convenience, the “minimum valuation” and the “maximum valuation.” Divi- 
dends have always been declared on the basis of the minimum valuation, but 
the maximum valuation has been used in reports to the Attorney General. 
There is one basic difference between the two methods employed. In computing 
the minimum valuation, the 1934 valuation was used, to which was added the 
value of additions and betterments made during the preceding year, and from 
that sum there were “deducted appropriate amounts for physical depreciation on, 
and retirements of, common-carrier property, computed by the carrier as of the 
close of the next preceding year.” The valuation of the additions and better- 
ments and the deductions for depreciation and retirements were made in 
accordance with what was believed to be the method used by the Interstate 
Commerce Commission in bringing valuations down to date. This same pro- 
cedure was followed in determining the maximum valuation, except that the 
valuation figures of 1934 were apreciated by the use of annual prices, thereby 
bringing the 1934 valuation down to date in accordance with the methods which 
would presumably be employed by the Interstate Commerce Commission. In 
effect, this constituted an annual revaluation of the carrier property. 

I have always expressed it as my opinion that the method followed in arriving 
at the minimum valuation was in strict conformity with the above quoted 
language of the consent decree and that the maximum valuation could not suc- 
cessfully be defended. That is still my opinion. 
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It was finally decided that this and certain other questions relative to account- 
ing procedure under the consent decree should be laid before the Department 
of Justice. On August 29, 1950, you and others had a conference with Mr. 
Bergson, Assistant Attorney General and certain of his associates. At that 
conference three questions were submitted to Mr. Bergson with reference to the 
interpretation of paragraph III (a) of the decree. The second question is the 
only one with which we are now concerned. It reads as follows: 

“Under reports filed June 1942 to 1949, inclusive, does paragraph III (a) 
permit Service Pipe Line Co. to revalue the entire property each year on the 
basis of so-called period prices?’ 

In his letter to you of September 14, 1950, Mr. Bergson answered this question 
as follows: 

“Our answer to the second question is in the negative. The second sentence 
of paragraph III (a) prescribes a specific procedure for bringing a “latest final 
valuation” down to date. Under the language of that sentence it is our view 
that the final valuation made by the Interstate Commerce Commission remains 
constant for decree purposes until the Commission makes a new final valuation. 
To that valuation is to be added the value of additions and betterments valued 
for the year in which completed less appropriate deductions for physical deprecia- 
tion and retirements, determined in accordance with the methods used by the 
Interstate Commerce Commission in bringing valuations down to date. It is 
our understanding that in doing this the Interstate Commerce Commission uses 
period prices rather than original cost.” 

It is my understanding that you and members of your staff are inclined to the 
view that Mr. Bergson has given a new interpretation to paragraph III (a) by his 
statement that “the final valuation made by the Interstate Commerce Commission 
remains constant for decree purposes until the Commission makes a new final 
valuation.” Furthermore, that as interpreted by Mr. Bergson, the phrase “less 
appropriate deductions for physjcal depreciation and retirements” means that 
such deductions are to be applied only to and against the value of additions 
and betterments. 

In an attempt to apply what is conceived to be Mr. Bergson’s interpretation of 
paragraph III (a), as well as other interpretations, Mr. Shoemaker has prepared 
a schedule which sets forth three plans. 

Under plan I the 1934 valuation is used as a constant figure; that figure being 
$47,150,000. Additions and betterments for each year are separately valued and 
depreciation is charged only as against the value of such additions and better- 
ments. The only retirements that are taken into account are the retirements 
made each year from the additions and betterments made subsequent to 1934. 
No retirements whatsoever are charged against the 1934 valuation. After 
deducting depreciation and retirements from additions and betterments, the net 
value remaining is added to the 1934 valuation. 

Plan II, is the same as plan I, except that retirements of property included in 
the 1934 valuation are deducted from that valuation. 

Plan III is substantially the same as the method pursued in working out what 
I have herein referred to as the “minimum valuation” upon which the amount 
available for dividends was calculated, the differences between the two methods 
being immaterial so far as this opinion is concerned. 

If the method followed in plan I is correct and is a correct interpretation of 
Mr, Bergson’s answer, then there is no justification for plan IL, because that does 
not fit either Mr. Bergson’s pattern as understood by you, or the language of para- 
graph III (a). It merely does away with the apparent absurdity of failing to 
deduct from “the latest final valuation” of the carrier properties the value at- 
tributable to those portions thereof which have actually been retired and have 
ceased to exist. But plan II still fails to apply depreciation to properties re- 
maining in the valuation. 

In my opinion, plan 1 cannot be defended under the language of paragraph 
III (a) or under Mr. Bergson’s interpretation of that language. 

It must be conceded that neither the Department of Justice nor the company 
can in any manner alter the terms and provisions of the consent decree. If 
the language of the decree is susceptible of different constructions, then, in an 
appropriate proceeding, the Court must determine which of the varying con- 
structions is correct. 

I think Mr. Bergson’s answer to the question submitted is substantially a re- 
statement of the language of paragraph III (a), the only addition being his 
injection of the words “that the final valuation * * * remains constant for 
decree purposes until the Commission makes a new final valuation.” Such 
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answer must be read strictly in the light of the question which was submitted 
to him, namely, whether the company could revalue its entire property each year 
on the basis of so-called period prices. He said that it could not—that the final 
valuation remains constant. All that this means to me is that neither the com- 
pany nor the Department of Justice could make or cause to be made a revaluation 
of the carrier property so as to reflect price trends. Ever since the 1934 valua- 
tion, annual prices and period prices have been generally upward. The com- 
pany very naturally desired to revalue its properties yearly in order to take 
advantage of this condition. But if it were proper for the company so to do 
under the language of the decree, then, conversely, and during a period when 
annual prices and period prices were on a downward trend, the Department 
of Justice could require an annual revaluation by the company of its carrier 
properties to reflect such downward trend. As I see it, what Mr. Bergson meant 
was that neither the company nor the Department of Justice could make or 
require a revaluation of the carrier properties so as to reflect price trends, up- 
ward or downward—that the final valuation made by the Interstate Commerce 
Commission remains constant so far as the parties to the decree are concerned. 
If that is the correct interpretaion of Mr. Bergson’s language, then it necessarily 
follows that the phrase “less appropriate deductions for physical depreciation 
and retirements” must be regarded as a parenthetical phrase which applies to the 
latest final valuation and not solely to additions and betterments. 

In your letter to Mr. Prior of October 14, 1950, you say that it is your 
opinion that plan II is the most sound application of both the decree and the 
letter, “because it is entirely reasonable to take the position that if the property 
cannot be appreciated in a period of rising prices, it should not be depreciated.” 
If, by the word “depreciated” you mean a reduction in the value of the property by 
the application of the depreciation factor used for accounting purposes, then I do 
not think the statement is correct. Assume, for the moment, that under the 
decree the company was permitted to revalue its properties and appreciate their 
value by the application of annual prices during a rising-price trend, such ap- 
preciated value would nevertheless be depreciated by the application of the de- 
preciation factor used for accounting purposes. On the other hand, if the com- 
pany revalued its properties and depreciated their value by the application of 
annual prices during a falling price trend, the property would have a reduced 
value, but the same factor of depreciation would necessarily be applied to such 
reduced value. Depreciation, as used in paragraph III (a) of the decree, un- 
questionably refers to the depreciation factor used for accounting purposes in 
accordance with the methods used by the Interstate Commerce Commission in 
bringing the valuations down to date. 

You advise that you have requested Mr. Shoemaker to compile figures for an 
additional plan to be designated plan III A, which will be the same as plan III, 
except that it will include pro rata valuations of additions and betterments. It 
is my understanding that under this plan III A, where a portion of a pipeline 
is constructed in one year and the remainder of the line is completed in the fol- 
lowing year, the value of that portion of the line completed in the second year 
will be prorated and a portion added to the value of that portion of the line com- 
pleted in the first year. As this has been explained to me, I doubt that such 
practice can be justified under what I conceive to be the proper construction of 
paragraph III A; however, I do not care to express an opinion on this point until 
plan III A has been worked out. 

My conclusion is that of the three plans submitted, plan III is the only plan 
which fits the decree and the only plan which can be sustained, although I fully 
realize that plan III is least beneficial to the company. 

Very truly yours, 
DONALD CAMPBELL. 


Mr. Harkins. In the discussions that surrounded the consideration 
of these plans it had always been your opinion, had it not, that plan II 
was the proper basis to use in the reports to be filed by Service Pipe 
Line subsequent to the September 14, 1950, opinion filed by Justice ? 

Mr. Burke. That was my view, and it was shared by others in our 
organization. 

Mr. Harxrns. I offer at this point a letter dated October 14, 1950, 
from Mr. Burke to Mr. Prior. Who is Mr. Prior? 
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Mr. Burke. Mr. Prior at that time was vice president, production, 
of Standard of Indiana. He isnow president. 
The CHamman. Accepted. 
(The document referred to follows :) 
OcrToBeER 14, 1950: 
Consent decree. 
Mr. F. O. Prtor, 


Standard Oil Co. (Indiana), 
Bow No. 5910-A, Chicago, Ill. 


DeEAR Mr. Prior: Attached is a statement showing the present results of our 
compilation of figures on valuat ion and earnings to show the effect of the letter 
of interpretation from the Attorney General, dated September 14, 1950. Also at- 
tached is a memorandum from Mr, Shoemaker explaining the reason for the 
length of time required in compiling these figures. 

Although not final figures, I am sending you these statements as they indicate 
what will be the result of our new figures. Plan I follows a literal and strict 
application of the interpretation letter. Plan II is the same as plan I except 
we would concede that, irrespective of the Department’s letter, retirements of 
property included in the 1934 valuation should be deducted at its 1934 value. 
Plan III, including both depreciation and retirements on the 1934 property, is 
the broadest construction that can be placed on the letter. 

My opinion is the plan II is the most sound application of both the decree and 
the letter, because it is entirely reasonable to take the position that if the prop- 
erty cannot be appreciated in a period of rising prices, it should not be depre- 
ciated. Weare warranted in assuming that this is conceded in the Department’s 
letter in stating that the latest final valuation “remains consant for decree pur- 
poses,” and it is a sound position that when any of the original 1934 valuation 
property is retired, it should be removed from the earning base. It does not 
violate the construction of “remains constant,” because such retired property is 
taken out at the same value to which it has been held, i. e., 1934 value. 

These statements were reviewed yesterday morning by Messrs. Campbell, 
Shoemaker, Andress, Hunt, Keith, Russell, Ogier, and Burke. We are not yet in 
accord on which plan we will recommend as being within the provisions of the 
decree and interpretation letter, but since Mr. Campbell favors plan III, I have 
asked that figures be compiled for an additional plan III-A to be included in 
our next statement, which will be the same as plan III, except that it will in- 
clude pro rata valuations not in any of the figures for the three plans. 

Some additional computations have to be made in plan III figures as a result 
of our decision in yesterday’s meeting to follow, as to additions and betterments, 
ICC methods of depreciation under which no item is depreciated below 25 per- 
cent. The figures in the attached statement reflect a straight line basis of de- 
preciation in which many items are reduced to zero or negative value. Also. 
ICC methods involve the averaging of original cost with the cost of reproduction 
new figures, and it will be necessary for us to defer cost of reproduction new. 

As soon as these additional figures and those for the years 1948-49, can be 
compiled, the same group will review them, and at that time, we will make a 
decision on the plan we will recommend. After that, we would like to have a 
meeting in Chicago to review the matter with you and Messrs. Nelson, Sunder- 
land, Green and Chaffetz. Because of the amount of work involved, and con- 
ditions mentioned in Mr. Shoemaker’s memorandum, we would like to have the 
meeting in Chicago soon after our return from the API convention, if that is 
agreeable with you. 

Yours very truly. 








Mr. Harkins. It is true, is it not, that Mr. Cecil Hunt, general 
counsel of the Service Pipe Line Co., advised you in a memorandum 
dated November 25, 1950: 


Plans II and IIa are subject to the same criticism as plan I, with the further 
objection that there seems to be no clear support either in the decree or the 
Bergson letter for either of said plans. 


Mr. Burke. That’s right; that is Mr. Hunt’s opinion. 
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Mr. Harxrns. In this memorandum Mr. Hunt also stated: 


One of the few provisions of the entire decree which is entirely clear, it seems 
to me, is the provision in paragraph III (a) with respect to the deduction for 
depreciation and retirements. It provides that to the final valuation of the 
Commission shall be added the value of additions and betterments, and from 
this sum shall be deducted appropriate amounts for physical depreciation on, 
and retirements of, common-carrier property. In the face of that language, a 
failure to include the latest final valuation in the sum from which depreciation 
and retirements are to be deducted would, in my opinion, violate the clear pro- 
visions of the decree. 

Mr. Burxe. Our recollection is that Mr. Hunt was speaking with 
respect to consideration of the Bergson letter. 

The main thing that we were considering there, did the Bergson 
letter mean what it said, that the valuation remained constant? That 
was our primary concern. We were trying to agree among ourselves 
as to what that Bergson letter meant, and it is not unusual to have a 
difference of opinion. 

Mr. Harkins. But, nevertheless, Mr. Hunt stated what I have just 
quoted to you. : 

Mr. Bourse. That isright; yes. That is in the letter. 

Mr. Hunt. Mr. Chairman, I am Mr, Hunt, who is under discussion 
here. I would like, at this point, to say, if I may, it has been gratifying 
to me to note the weight that committee counsel has given to my 
opinion which apparently my company didn’t give at that time, but I 
would like to say also that in our own department at that time there 
was disagreement. 

In fact, one of our attorneys agreed with Mr. Burke, and I disagreed 
with him, that is my opinion at that time; but in the conference in 
Chicago that followed this discussion, and these opinions, I concurred 
in the treatment that was made upon the assurance that none of the 
money represented by the Bergson interpretation of valuation would 
be freed for dividends. 

That being so, I concurred in what was done. 

Mr. Harkins. Mr. Hunt, in the letter dated December 7, 1950, from 
Mr. Burke to Mr. Prior, the conclusion stated reads this way: 

This matter has been handled by a committee consisting of Messrs. Holoway, 
Shoemaker, Andress, Hunt, Keith and Burke. All except Mr. Hunt are in 
accord with the recommendation that we follow plan III-A and proceed with 
the filing of additional reports in accordance therewith. 

Mr. Hunt. That was prior to our conference in Chicago, right after 
the opinion was written, which was true at that time. 

Mr. Harkins. What is your opinion now with respect to this matter? 

Mr. Hunt. I still think that the interpretation by Mr. Bergson was 
a strained construction of the decree. I also say, though, as my asso- 
ciate did at the time in the department, he felt, and I feel he had some 
basis for it, that we should give the Assistant Attorney General credit 
for saying what he meant and meaning what he said, and I think that 
has some persuasive character to it. 

Mr. Harxrns. Mr. Hunt, in your memorandum, and I will quote 
this sentence again: 


In the face of that language, a failure to include the latest final valuation 
in the sum from which depreciation and retirements are to be deducted would, 
in my opinion, violate the clear provisions of the decree. 


Are you still of that opinion ? 
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Mr. Hunt. I think that if dividends were paid on the basis of that 
valuation, that it would violate the decree, but not the filing of the 
report itself. 

r. Harkins. Then you are now amending your statement here? 

Mr. Hunt. Not at all; I may be supplementing it. 

Mr. Harkins. You are supplementing it? 

Mr. Hunt. But that is the only basis I ever considered the violation. 

Mr. Cuarretz. May I say something here, in view of the fact that 
we are now asking current opinions of counsel. I think, myself, while 
T agreed with Mr. Burke at the time, that Mr. Burke’s opinion and 
mine have been confirmed by the action of the Department of Justice. 
Apparently the Department itself, successors of Mr. Bergson in office 
disagreed with Mr. Hunt, and on the present posture of the thing, i 
my opinion is asked, I would say that with what we know of the view 
of the Department of Justice, Mr. Campbell’s and Mr. Hunt’s most 
conservative view at that time is different from the opinion of the 
Department itself. All we were trying to do is guess what the Depart- 
ment of Justice meant by its own letter. They have now been on 
record as to what they meant, and it seems to me that is the only 
issue. 

Mr. Keating. Wouldn’t it have been possible back in 1941 to write 
a consent decree that wouldn’t be open to all this difference of opinion ? 

Mr. Cuarrerz. I earlier expressed the opinion, no; because I don’t 
think, if you consider how long it takes the Congress and how difficult 
it is for the Congress to set up a regulatory system for a complicated 
industry, I don’t believe that negotiators sitting down in the Attorney 
General’s office can, in a decree, set up that kind of regulatory system, 
which is what this is intended to do. 

Mr. Harxrns. You had a question, Mr. Burke? 

Mr. Burke. I was wondering if you were going to introduce my 
letter ? 

Mr. Harkins. Yes; I will. 

Mr. Hunt, did you agree in these conferences—not Mr. Hunt, Mr. 
Burke—did you agree in these conferences with Mr. Hunt that it 
would be a clear violation of the decree to fail to include the latest final 
valuation of the sum from which depreciation and retirement are to be 
deducted ? 

Mr. Burke. No; I didn’t agree with him. 

Mr. Harkins. You did not agree with him at all? 

Mr. Burke. No. And the sole purpose of the agreement indicated in 
the memorandum of the conference in Chicago was on the basis that 
we would not pay any dividends based on that construction, and we 
have not. 

I might add there is another letter in the file that we submitted to 
you—lI don’t have the date of it here—which I wrote. It is an opinion 
on a question that came up in connection with Utah Refining Co.’s 
pipeline—which we were then operating, I believe, or had been under 
a contract—in which I stated that Mr. Bergson had told, in a subse- 
quent conversation, had told Mr. Holoway and me that the letter said 
just exactly what he intended it to be, that it was a constant valuation, 
that because it was not appreciated it should not be depreciated. I also 
stated in that same letter, and I would like tqa—— 

Mr. Harkins. We will insert that letter in the record. 
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Mr. Bourse. I had discussed with Mr. Watson Snyder how we were 
filing our reports. He indicated to me he fully understood that and 
never offered any complaint. 

Mr. Harxtns. When did you have your conversation with Mr. Berg- 
son that you just referred to? 

Mr. Burke. That letter, I believe—have you got that letter 
handy ’—was dated as late as 1953, so it must have been after he was 
out of office. 

Mr. Harxrns. That was after he left the Department of Justice? 

Mr. Burks. Yes; but Mr. Snyder was still there, and I fully in- 
formed him how we were proceeding under the letter, and he never dis- 
= with me, although, as I stated in that letter, he very emphati- 
cally 

Mr. Harxrys. Did he agree with you, Mr. Burke? Did Mr. Snyder 
agree with you? 

Mr. Burx«e. No; he said he fully understood how we were doing. 
As I say, he didn’t express disagreement, but he did express very 
emphatically his disagreement on pro rata valuation. 

Mr. Crarrerz. The record is very clear, Mr. Chairman, that the 
Department understood exactly the way Service Pipeline Co. com- 
puted its valuation as reported to the Department in the annual re- 
ports. The record is also clear that with that full knowledge, the 
Department of Justice did not take any exception. 

Mr. Harxrns. What is your basis for that statement, Mr. Chaffetz? 

Mr. Cuarrerz. The fact that amended reports were filed on the 
plan II—A basis in March of 1951. 

Mr. Harxtins. Do you explain this problem in your 

Mr. Cuarrerz. Let me finish. 

Mr. Harkins. Could you answer my question first ? 

Mr. CnaArretz. I am answering your question now. I was just 
about to tell you. In December of that year we have a letter from 
Mr. Morrison asking us about it. We replied to Mr. Morrison tell- 
ing him what our theory was, and related it back to the Department 
of Justice letter. I haven’t finished yet. You asked me what is the 
basis for that statement. 

On top of all that, Mr. Burke had a conference in the Department 
with Mr. Snyder, wherein he ascertained that the Department of 
Justice was aware of exactly the way we were computing valuation, 
and in the following year we did get a letter from the Department 
of Justice challenging part, part only, of those reports, challenging 
us with respect to prorata and not with respect to this matter under 
discussion. As a lawyer, it would be my opinion, under those cir- 
cumstances, that the Department of Justice had accepted our theory 
on the matter that is now under discussion. As I said earlier this 
morning, I just learned within the last 2 or 3 days that the Depart- 
ment, not Mr. Bergson, but his 2 successors in office, advised other com- 
panies on the same basis. 

Mr. Harkrtns. Mr. Chaffetz, that is an entirely separate problem. 
I wish you wouldn’t bring out 

Mr. Cuarretz. Which problem is that? 

Mr. Harkrns. Letters from other companies with respect to this 
matter. Now, are you saying to this committee that the letters from 
Mr. Morrison, and his letters from Mr. Barnes 
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Mr. Cuarretz. You have those letters? 

Mr. Harxrns. They are in the record. They were introduced. 

Mr. Cuarretz. The letter from Mr. Morrison ? 

Mr. Harxins. That’s right. 

The Cuarrman. Wait a minute. 

Mr. Harxrns. Is it your interpretation of those letters that that cor- 
respondence revealed to the Department of Justice that you were not 
taking depreciation on the physical inventory of common-carrier facil- 
ities that were included in your valuation in your 1942-49 second 
amended reports ? 

Mr. Cuarrerz. Yes. 

Mr. Harkins. Will you read the language, please ? 

Mr. Cuarretz. I don’t have the reply to Mr. Morrison’s letter. 

Mr. Harxins. Mr. Chaffetz, could you submit—— 

Mr. Cuarrerz. I will supply those. I think it is actually covered. 

Mr. Harkins. Your interpretation of the meaning of that corre- 
spondence. 

Mr. Cuarretz. I think it is included in the two letters. 

The Cuatrman. I can’t hear you, when you both are talking. What 
did you say, Mr. Harkins? 

r. Harkins. Mr. Chaffetz, will you submit for the record, for 
insertion at this point, your opinion of the meaning of the letters, 
the exchange of correspondence between Assistant Attorneys General 
and Service Pipeline, namely Mr. Morrison’s correspondence and Mr. 
Barnes’ correspondence with respect to whether or not Service Pipe- 
line in that correspondence advised the Department of Justice that in 
the second amended reports Service Pipeline was not taking deprecia- 
tion on the physical inventory of facilities that were included in the 
latest valuations contained in the second amended reports? 

Mr. Cuarretz. I shall be glad to do so, with the statement that I am 
oor tes that both letters that we gave to Mr. Morrison said exactly 
that. 

The Cuarrman. You are willing to give your interpretation in a 
subsequent statement you will supply ? 

Mr. Cuarrerz. Yes, indeed. 

Mr. Harxrns. Mr. Burke 

Mr. Cuarretz. May I interrupt? I thought, Mr. Harkins, you 
were referring to the letters that were mentioned that were sent by 
Mr. Morrison and Mr. Clapp to other companies. What I was saying 
before when you interrupted me was that in those letters, the precise 
language that was contained in the letter to us, the ICC valuation 
remained constant, was repeated by the Department of Justice. That 
is what I was referring to. 

Mr. Harkins. All right. 

Mr. Burke, in your opinion, during the conferences surrounding the 
consideration of these five plans, did you believe it would be a clear 
violation of the decree if the latest final valuation established by the 
ICC is adjusted for retirements only and not for depreciation ? 

Mr. Burke. No; I did not. 

Mr. Harkins. At a conference on December 11, 1950—and I believe 
you have copies of the minutes of that conference—attended by 
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Messrs. Nelson, Green, Chaffetz, Burke, Shoemaker, Andress, and 
Hunt, it was decided ; was it not: 

Considering the actual risks involved, the law and circumstances, the con- 
ference recommends the adoption of plan II-A for the future, and the filing of 
amended returns on that basis for the past, and the necessary adjustment of 
earmarked surplus to conform with the amended returns. 

Is that not the conclusion of that conference / 

Mr. Burke. Yes. 

Mr. Harxrns. During this conference it is true, is it not, that both 
Mr. Hunt and Mr. Chaffetz were of the opinion that plan 3 would 
meet even the most conservative construction of the decree? 

Mr. Burke. My recollection is at that conference that I then gave 
the information that what Mr. Bergson had told Mr. Holloway and 
me and what the result of my conversation with Mr. Watson Snyder 
was, and that may have influenced them to change their opinion. 

I do not remember whether they recorded it, but I do know the deci- 
sion was reached on the understanding that we would not pay out a 
cent under that decision in dividends. 

Mr. Harxins. The minutes of the conference, or report of the con- 
ance meeting on December 11, 1950, with respect to this matter 
stated : 


Construing the decree and the letter of interpretation from a strictly legal 
standpoint, Messrs. Hunt and Chaffetz are of the opinion that plan III meets even 
the most conservative construction of the decree, but that the inclusion of pro- 
rata valuation reflected by III-A is reasonable and can be sustained. 

Was that the conclusion of the conference ? 

Mr. Burke. Thatisright. That was our opinion. 

Mr. Harkins. That was your opinion of the conference, Mr. Hunt 
and Mr. Chaffetz? 

Mr. Hunt. Right. 

Mr. Harkins. However, it is also true, is it not, that the discussion 
during the conference led to the conclusion that any of the plans could 
be adopted by Service Pipe Line without substantial risk of knowingly 
violating the decree, and thus being subject to treble penalties? Is 
that not right, Mr. Burke ? 

Mr. Burke. I don’t know if the minutes reflect that. I do not have 
it before me. 

Mr. Harkins. I will read the appropriate section. [Reading:] 

The discussion emphasized the fact brought out in the legal opinions and in 
Mr. Bergson’s letter attached that there exists on the part of the defendants and 
the Department of Justice a sufficiently wide variety of opinions as to the proper 
interpretation of the decree to permit the adoption of any of these plans without 
substantial risk of being found guilty of knowingly violating the decree, and 
this being subject to treble penalties. 

Mr. Bourke. That is right. 

Mr. Harkins. Is that an accurate record of the discussion ? 

Mr. Cnarretz. Bear in mind that that was a dictum. It was said 
that it would be possible to adopt any of these plans without subjecting 
yourself to any penalty, but we recommended that we follow the most 
conservative plan with regard to payment of dividends and not take 
any risk whatsoever. 

Mr. Harxrns. Mr. Burke, is it not true that Service Pipe Line, in 
adopting plan II—A, did so for the following reasons: “1. It was 
more advantageous to the company” ¢ 

Mr. Burge. No. 
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Mr. Harkins. Is that your answer ? 

Mr. Burke. No, we adopted it because we thought, and I —— 
it because I thought, it was clearly within the meaning of the art- 
ment of Justice’s ruling. As a matter of fact, it didn’t mean anything 
for us, because although it increased valuations, it did not put any 
more money in the till, and, as I said, we didn’t have enough money 
to pay 7 percent on minimum valuation. 

Mr. Harkins. Mr. Burke, I will refresh your recollection. 

The Cuarrman. I think we will adjourn now. It is now 1 o’clock. 

Mr. E1senperc. May I ask some questions before we adjourn about 
the suggestion that the Department of Justice may have been unwar- 
ranted in bringing the initial complaint because this was a matter 
within the Interstate Commerce Commission’s jurisdiction ? 

Are there provisions in the Interstate Commerce Act, as distin- 
uished from the Elkins Act, which prohibit rebate payments by pipe- 
ine carriers ¢ 

Mr. Bourse. Yes. 

Mr. Er:sensperc. And if the Interstate Commerce Commission 
thought that the payment of a dividend to a shipper-owner was a 
rebate, they could institute an appropriate proceeding ; is that correct ? 

Mr. Burke. Either on their own motion, or under complaint. 

Mr. Exsenserc. Under the Interstate Commerce Act itself ¢ 

Mr. Burke. Yes. 

Mr. Etsenserc. Now, the Elkins Act, I suppose, adds to that the 
possibility of recovering treble damages for such alleged rebates ? 

Mr. Burke. Yes. 

Mr. Ersennere. And that is the only aspect of it that the Depart- 
ment of Justice, as distinguished from the Interstate Commerce Com- 
mission, would have exclusive authority to pursue; is that right? 

Mr. Burke. I don’t know whether they have exclusive authority. 
I am sure the Commission in many of its decisions considers violations 
of the Elkins Act. 

Mr. Etsennerc. The Interstate Commerce Commission cannot order 
treble damages, if it found such violations; is that correct ? 

Mr. Burke. I don’t think so. I am not sure about that, but I don’t 
believe so. 

Mr. Ersenserc. Do you know if the decree finally agreed to by the 
Department of Justice under the Elkins Act suit contained any provi- 
sion for treble damages? 

Mr. Burke. The decree did ? 

Mr. E1sensera. The consent decree in the pipeline cases. It has no 
provision, does it, for treble damages? 

Mr. Burke. It has trebled damage for violation of a decree. 

Mr. ErsensercG. Subsequent violations ? 

Mr. Burke. Yes. 

Mr. Etsenperc. Does it have treble damages based on the alleged 
violations prior to the date of the decree? 

Mr. Burne. No. 

Mr. Etsenpere. It has none? 

Mr. Burke. No. 

Mr. E1xsennere. So that the only matter over which the Department 
of Justice under the Elkins Act might have had independent authority 
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to proceed against the companies was not a matter decided by the con- 
sent judgment; is that right ¢ 

Mr. Burke. That’s right. 

Mr. Exsenpera. And the actual settlement with respect to the 
return, which the shipper-owners could receive without their being 
construed as rebates, you regard, as I understand your suggestion, as a 
matter amounting to rate regulation ¢ 

Mr. Burke. Yes. 

Mr. Etsenserc. In other words, the subject over which the Inter- 
state Commerce Commission, rather than the Department of Justice, 
would have jurisdiction ? 

Mr. Bure . Yes. 

Mr. Etsenserea. Is that correct? 

Mr. Bure. Yes. 

Mr. E:senserc. That is the point of that suggestion. 

Mr. Burke. That’s right. 

Mr. Etsenperc. This decree, which began as an Elkins Act suit, 
ended as a regulatory judgment. 

Mr. Cuarrerz. Precisely. 

Mr. Keatine. Mr. Chairman, I am going to have to, due to other 
commitments, leave early this afternoon. May I ask that the record 
be left open for the purpose of furnishing any additional material 
from the Department of Justice for a period of a few days? 

The CHarrman. Oh, yes. 

We will now adjourn until 2: 30. 

(The subcommittee recessed at 1 p. m., to reconvene at 2:30 p. m. of 
the same day.) 

AFTERNOON SESSION 


The Cuatrman. The hearing will resume. 
Mr. Harkins. 


TESTIMONY OF J. L. BURKE, PRESIDENT, SERVICE PIPE LINE C0.; 


ACCOMPANIED BY MESSRS. SHOEMAKER, CHAFFETZ, HUNT, AND 
KEITH—Resumed 


Mr. Harxrins. Mr. Burke, it is true, is it not, that the pipeline in 
adopting plan [I-A did so for the following reasons: 

(1) It was more advantageous to the company. < 

(2) In the opinion of Service Pipe Line there was no substantial 
risk of knowingly violating the decree. 

Mr. Burke. I think that is probably a correct statement, Mr. Har- 
kins. We took that into consideration, but as a practical matter, as 
I tried to explain, it did not mean anything to us dollarwise either in 
earnings or dividends payable. 

Mr. Harxiys. This risk was taken, was it not, despite recommenda- 
tions from your counsel who had considered this problem ; namely, Mr. 
Campbell and Mr. Hunt, that the plan II—A did not accord with the 
proivsions of the decree ? 

Mr. Burke. I do not think that we felt because of the reasons stated 
that there was any risk involved, and as I stated at the final meeting on 
the subject where everybody got around the table and explained their 
positions, it was finally decided to be consistent to preserve our record 
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that we would file valuation under plan II—A and that we would not 
pay any dividends on anything unless consistent with our policy of 
pee anything that involved any risk whatsoever. 

r. Harkins. When you adopted plan II—A, did not Service Pipe 
Line Co. deliberately take a known risk ? 

Mr. Burxe. No. Our opinions, I think, state that we felt there was 
no risk of knowingly violating the decree. 

Mr. Harkins. The conference memorandum that I have already 
read states that adoption of any of these plans could be made without 
substantial risk of being found guilty of knowingly violating the 
decree and thus being subject to treble penalties. Was not that the 
reason that you, Service Pipe Line Co., adopted the plan II—A in its 
reports ? 

Mr. Burke. That was one of the reasons. 

The other reason, of course, underlying all of it was our conclusion 
that there was a reasonable construction of the letter that it meant 
exactly what it said. 

Mr. Harkins. Why is it not a knowing violation of the decree when 
you take a risk such as this, particularly when your counsel have ad- 
vised you that the plan does not accord with the provisions of the 
cares on with the provisions of Mr. Bergson’s interpretation of the 

ecree 

Mr. Cuarrerz. May I ask counsel what risk he is talking about? 

Mr. Harkins. Substantial risk of being found guilty of knowingly 
violating the decree. 

Mr. Cuarretz. But that only applies to overpayments. All you 
are referring to there—— 

Mr. Harxtns. No, sir. I beg your ene Mr. Chaffetz. This 
applies to the use of plan II—A by Service Pipe Line. 

Mr. Cuarrerz. And reporting to the Department of Justice, but 
not paying dividends. Everything that you say there about the risks 
are on the assumption that if they paid dividends on that basis that 
would be the risk. That is why they did not pay any dividends, to 
avoid the risk. 

Mr. Hargis. Mr. Burke, I will quote to you from your December 7, 
1950, letter from page 4: 

I think that Mr. Hunt has fully covered this subject, and I agree with his 
views that because of the ambiguity of the decree, the uncertainty as to the 
effects of its provisions prevailing even in the Department of Justice, and the 
confusion and uncertainty among the defendants as to the correct interpreta- 
tion, there arto likelihood that any proceeding to impose treble penalties would 
be successful. 


The net difference in dollars between plan II-A and plan III-A is not large 
enough to cast any doubt on our good faith, and the record is too complete to 
support a charge that we have “knowingly” violated the decree. 

Mr. Cuarretz. Despite the fact we concluded even if we paid we 
would not be subject to any risk, we decided nevertheless not to pay 
any dividends on that. 

That is what that means. 

Mr. Harkins. Mr. Burke, when a company subject to the decree de- 
liberately refuses to follow the procedure establishing valuation and 
adopts a procedure which it considers to be improper under the decree, 
why would not that 
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Mr. Cuarretz. Mr. Chairman, I do not think that is a proper ques- 
tion to ask of the witness. It has many assumptions in it and it is a 
conclusion. 

The Cuarrman. We will ask you as a lawyer. 

Mr. Cuarrerz. I take exception to every premise in the question. It 
is a hypothetical question. If Mr. Harkins wants to make an argu- 
ment to that effect, he is entitled to it 

The CuarrmMan. Next question. 

Mr. Cuarretz. Do you realize—I think you do—that the decree says 
that you are subject to treble damages only if you pay dividends in 
excess of those provided for? There is no difference between us on 
that. 

Mr. Harkins. May I summarize, Mr. Burke, the status of Service’s 
reports to the Attorney General: In the original reports filed by Serv- 
ice Pipe Line for the years 1942 to 1949, inclusive, the method for 
computing valuations to be used as a basis for dividends did not ac- 
cord with the Justice Department interpretation of those procedures. 
Ts that not right? 

Mr. Cuarrerz. I think that is an improper kind of question, Mr. 
Chairman, particularly with litigatién pending. 

The CuatrMan. Repeat the question. 

Mr. Harxrns. In the original reports field by Service Pipe Line for 
the years 1942 to 1949, inclusive, the method for computing valuations 
to be used as a basis for dividends did not accord with the Justice De- 
partment’s interpretation of the procedures that were established in 
the decree. 

Mr. Cuarretz. That is a legal question. 

The Cuatrman. Mr. Burke can say yes or no, if he wishes. 

Mr. Cuarretz. I think he ought to say that he cannot answer. 

Mr. Bourke. I have already answered, I think, by stating that when 
we filed our first report the Department of Justice inquired as to what 
method we had used. We wrote them and told them, and we have 
never heard a word since then. 

Mr. Harxtns. Mr. Chairman, I offer for the record this December 
T, 1950, letter. 

The CHarrman. You had a letter there you wanted to put in the 
record. 

Mr. Burke. This is the same one. 

Mr. Harxrns. And Mr. Chairman, at this time, I also offer for 
the record the documents received from Service Pipe Line with respect 
to the Utah Oil Refining Co. matter that you referred to this morning. 

The CuarrmMan. Thank you. 

Mr. Harrys. Also documents furnished by Service Pipe Line 
with respect to Mr. Shoemaker’s activities in the API committee. 

I offer all those for the record. 

The Cuarrman. They will be accepted. 

(The documents referred to are as follows :) 


Service Pree LIne Co,, 
Tulsa, Okla., December 7, 1950. 





Consent decree. 
Mr. FrRanxK O. Prror, 
Standard Oil Oo. (Indiana), 
Chicago, Iii. 
Dear Mr. Prior: Please refer to my letter of November 27, enclosing ma- 
terial on the consent decree. 
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In my letter to you of October 14, I stated that I thought plan II is the 
most sound application of both the decree and the letter of interpretation, and 
explained that we were making computations for plans II-A and III-A to include 
pro rata valuation. I have reviewed both Messrs. Campbell’s and Hunt’s opin- 
ions, and am still convinced that plan II, as modified in II—A is the proper ap- 
plication of the decree and Mr. Bergson’s letter of September 14, 1950. 

Both opinions emphasize that there is no certainty, legally or otherwise, as to 
just what the decree and the letter mean, and that an entirely different con- 
struction than any we have heretofore contemplated might come out of a court 
proceeding to clarify and interpret the decree. I think that we have been 
overcautious in the past and our future course is a matter of policy to be de- 
termined in the light of the background of our presentations to and discussions 
with the Department of Justice, 

The major problems to consider in determining our policy are those involving: 
(a) the treatment of the “latest final valuation” as a constant figure without de- 
preciation; (b) the treatment of retirements and pro rata valuation; (c) the 
probability of penalties; and (d) the filing of additional amended reports, 


(a) The treatment of the “latest final valuation” as a constant figure without 
depreciation 

To properly consider the full force and effect of Mr. Bergson’s letter of inter- 
pretation, we must keep in mind that both our original reports to the Attorney 
General, based on maximum valuation, and our amended reports, based on valua- 
tions revised as a result of the full disclosure of the ICC methods in its 1947 
valuation of our property, are predicated on the entire property’s being valued 
each year. This was the interpretation we advocated in presenting the amended 
reports, and is the only position we have formally taken with the Department 
of Justice. Mr. Bergson’s letter of interpretation confirms what we had hereto- 
fore heard as rumors as to the Department’s viewpoint and which we recognized 
as a possible construction of the decree by computing a minimum valuation along 
similar lines. 

The difference in the two methods is that we have advocated the valuing of 
the property as a whole each year, whereas the Department’s position is that 
the decree divides the property into two sets which, for convenience, I will refer 
to as property A, covering the property in the “latest final valuation,” and 
property B, covering additions and betterments made subsequent to the “latest 
final valuation.” The pertinent provisions of the decree are the first and second 
sentences of paragraph III (a), and the following arrangement illustrates this 
“division” of property and that Mr. Bergson’s letter, as related to the decree, 
is entirely consistent with his interpretation : 


PROPERTY A 


The decree The letter 


(First sentence:) “Valuation as here- 
inabove used shall mean the latest final 
valuation of each common carrier's 
property owned and used for common- 
earrier purposes as made by the Inter- 
state Commerce Commission.” 


“* * * it is our view that the final 
valuation made by the Interstate Com- 
merce Commission remains constant 
for decree purposes until the Commis- 
sion makes a new final valuation.” 


PROPERTY B 


The decree 


(Second sentence:) “To the latest 
final valuation of the Commission shall 
be added the value of additions and bet- 
terments to the common-carrier prop- 
erty made after the date of such latest 
final valuation, and from this sum shall 
be deducted appropriate amounts for 
physical depreciation on, and retire- 
ments of, common-carrier property, 
computed by the carrier as of the close 
of the next preceding year, in accord- 
ance’ with the methods used by the In- 
terstate Commerce \ Commission- in 
bringing valuations down to date * * *,” 


98505—58—pt. 1, vol. 2 25 





The letter 


“To that valuation is to be added the 
value of additions and betterments 
valued for the year in which completed 
less appropriate deductions for physi- 
eal depreciation and retirements, de- 
termined in accordance with the meth- 
ods used by the Interstate Commerce 
Commission in bringing valuation down 
to date. It is our understanding that 
in doing this the Interstate Commerce 
Commission uses period prices rather 
than original cost.” 
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Our position that the entire property should be valued as a whole (i. e., by the 
application of the same factors of valuation to both sets of property) is based 
on our contention that the clause in the second sentence “in accordance with the 
methods used by the Interstate Commerce Commission in bringing valuations 
down to date” refers to the entire valuation process. The Department insists 
that this clause modifies only the items mentioned in the second sentence which 
are to be added to the latest final valuation as defined in the first sentence, i. e., 
relates only to the computation of the value of additions and betterments, ete. 
This contention, in my opinion, conclusively establishes that Mr. Bergson’s letter 
means exactly what it says when it states that the latest final valuation of prop- 
erty A by the ICC “remains constant for decree purposes.”’ It would be incon- 
sistent and unreasonable to insist that one part of the second sentence does not 
relate to or modify the property defined by the first sentence, and at the same 
time apply other procedures set out in the second sentence to the property cov- 
ered by the first sentence. In other words, if reference to the ICC methods in 
the second sentence does not affect the property set apart by the first sentence, 
then logically neither does any other part of the valuation process referred to in 
the second sentence relate to or affect property A. 

Accordingly, the only reason for entertaining any doubt about literally apply- 
ing Mr. Bergson’s statement that the latest valuation is a constant figure is that 
it seems entirely contrary to sound valuation and accounting principles. We must 
not overlook the fact that when we undertake to follow the Department’s inter- 
pretation, we concede that the decree has set up an entirely new method of valu- 
ing common-carrier property—a method in itself entirely contrary to ICC meth- 
ods, except as specified. Under such circumstances, the decree should spell out 
in detail the valuation and accounting procedure connected therewith which 
should be followed, but since it does not, we must rely on a reasonable applica- 
tion of accounting principles which are consistent with the new valuation method. 

The net result of the Department’s interpretation dividing the property into 
two parts is to deny to property A—the base property included in the ICC’s latest 
final valuation—the benefit of an appreciation in value which would result during 
a period of rising prices. The interpretation that this “latest final valuation” 
figure remains constant and is not depreciated is not as inconsistent with sound 
valuation and accounting principles as first appears. When its latest final valua- 
tion has been set, the ICC has used, among other valuation factors, those of ap- 
preciation and depreciation. It is, therefore, entirely sound and consistent that 
an additional depreciation factor should not be applied to the base property when 
it is denied the application of an appreciation factor. 

A further consideration on this point is that the ICC, in its valuation process, 
gives effect to the depreciation factor by computing the cost of reproduction new 
of the entire property and deducting from that amount the dollar amount of de- 
preciation thereon, determined in accordance with its methods. Therefore, if 
depreciation were computed on property A in accordance with the ICC methods, 
it would mean this property would be raised (for the purpose of computing de- 
preciation only) by the higher prices of reproduction new and the dollar amount 
of depreciation on it accordingly would be considerably greater. Obviously, such 
a process by not giving effect to the same higher prices to property A for valua- 
tion purposes would rapidly consume the base property. From every angle, 
therefore, it seems to me that to literally apply Mr. Bergson’s letter and treat the 
latest final valuation as a constant figure without additional depreciation is 
well within the limits of reasonableness. 


(b) The treatment of retirements and pro rata valuation 

The computation of a valuation under any method involves many detailed ac- 
counting procedures. Admittedly, they should have been spelled out in detail 
in the decree. But they are not, and when confronted with the problem involving 
the use of one or the other procedure, the carrier can only proceed in good faith 
to follow that procedure which seems reasonable and equitable. The inclusion of 
a prorata valuation on additions and betterments is thoroughly explained in Mr. 
Hunt’s opinion. At our meeting on October 13, Mr. Campbell agreed that our 
treatment of this point was reasonable, and I think the subsequent doubt about 
it evidenced in his opinion, is caused by the fact that he misunderstood the actual 
mechanics of our method. The reason for the necessity of including pro rata 
valuation is that the revenues and the profits derived from a new facility com- 
pleted and operated during a portion of 1 year, cannot be reasonably segregated 
from the overall revenue and profit of the system. This was fully explained in 
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our presentation to the Department of Justice and was not questioned in any of 
our discussions. 

In the treatment of prorata valuations, we have followed what seems to be a 
reasonable and equitable rule in the absence of a specific provision in the decree. 
Consistency requires that we apply the same rule with respect to retirements 
from the base “latest final valuation” (property A). No provision is made for it 
in the decree, but it would be entirely unreasonable to take the position that we 
should benefit from earnings on property retired and no longer in use. By de- 
ducting retirements from the base property at the same price at which they were 
included in the property, we do not in actual effect change the constancy of the 
base property. 

This method of handling pro-rata valuations and retirements from the base 
property is both sound and consistent, and is the reason why I prefer plan II-—A, 
although I realize that it would be consistent with the interpretation letter to 
adhere strictly to plan I. 

(c) The probability of penalties 

I think that Mr. Hunt has fully covered this subject, and I agree with his 
views that because of the ambiguity of the decree, the uncertainty as to the 
effects of its provisions prevailing even in the Department of Justice, and the 
confusion and uncertainty among the defendants as to the correct interpretation, 
there is little likelihood that any proceeding to impose treble penalties would 
be successful. The net difference in dollars between plans II-A and III-A is 
not large enough to cast any doubt on our good faith, and the record is too 
complete to support a charge that we have knowingly violated the decree. 

As further information for use in considering our course of action, I asked Mr. 
Shoemaker to ascertain from all of the major pipeline companies what their 
policies have been as to valuations for reports to the Attorney General and in 
distribution and earmarking of earnings. Attached is a copy of a memorandum 
from Mr. Shoemaker with a statement of the results of his check, which shows 
a wide variation among the carriers in their interpretation of the decree. 

In addition, I think the uncertainty in the Department of Justice would work 
against the filing of any such proceeding. Since we have agreed that any 
money freed as a result of this letter of interpretation will be invested in prop- 
erties, the worst penalty we could suffer would be that measured by what- 
ever percent return is earned on that amount of property included in our val- 
uation. In face of our complete and thorough presentation to the Department 
of Justice and our attempt in good faith to follow the views of the Department as 
set forth in Mr. Bergson’s letter, I think we have adequate protection against 
any penalties. If a court proceeding is brought later to interpret and clarify 
the decree, we might be required to restate some accounts, but the possibility 
of either action seems very remote. 


(ad) The filing of additional amended reports 

We now have two sets of reports on file with the Attorney General—the 
original reports and the amended reports filed on August 21, 1950. The latter 
were neither accepted nor specifically rejected by Mr. Bergson’s letter. We are 
of the opinion that we cannot invest or distribute earnings in excess of the 
amounts reported without filing amended reports, and the point has been made 
that we could proceed under plan III-A within the limits of our original re- 
ports. The question has been raised as to the probable effect in the Depart- 
ment of Justice of filing amended reports under plan II—A, showing that the 
letter of interpretation has resulted in greater benefits to us than under our 
amended reports of August 21. 

I have considered this situation carefully and am of the opinion that there 
will be no adverse results from filing additional amended reports. 


CONCLUSION 


This matter has been handled by a committee consisting of Messrs. Holloway, 
Shoemaker, Andress, Hunt, Keith, and Burke. All except Mr. Hunt are in 
accord with the recommendation that we follow plan II-A and proceed with the 
filing of additional reports in accordance therewith. 

Yours very truly, 
J. L. BURKE. 
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FEBRUARY 17, 1954. 
Mr. R. E. NEtson, Jr., 
Standard Oil Co. (Indiana), 
Chicago, Ill. 

Dear Mr. NELson: Attached is memorandum prepared by Mr. J. lL. Shoemaker 
outlining several possible treatments of funds held in the pipeline department of 
Utah Oil Refining Co. In determining the amount of funds to be released for 
dividends, decision must be made on several specific questions regarding valua- 
tions under the consent decree. 

Use of ICC final valuations for 1947 and subsequent years, and computation 
of valuations on the old minimum basis for years prior to 1947, thus releasing 
$859,217 (see (b) plus (c) on p. 3 of Mr. Shoemaker’s memorandum), is a 
method which is entirely free of any question under the decree. If this method 
is followed, consideration should be given to using the $533,532 balance of the 
$1,516,456 surplus for debt retirement. 

Computation of valuation on the basis of the Bergson ruling and including pro 
rata valuations would release the maximum amount of funds for dividends, i. e., 
the total surplus of $1,516,456. My recent discussion with Messrs. Snyder and 
Kilgore of the Antitrust Division of the Department of Justice has convinced me 
that there is little chance of sustaining our position with respect to pro rata 
valuations with the Antitrust Division staff. Accordingly, it is the consensus of 
our group here that pro rata should be eliminated from valuations insofar as re- 
lease of Utah’s funds for dividend purposes now is concerned. 

For several reasons, I favor Utah releasing $1,392,749 for payment of dividends. 
This is the amount available by computing valuations affecting the years 1942—47 
in accordance with the Bergson ruling, using the 1939 valuation as a constant 
figure and deducting depreciation only on additions and betterments. 

In his letter of September 18, 1951, transmitting amended reports to the Attor- 
ney General for the years 1942 through 1947, Mr. Holt said that Utah had been 
furnished with a copy of the Bergson ruling and stated : 

“The valuations for the years 1942 to 1947, inclusive, have been computed by 
using the final valuation made by the Interstate Commerce Commission as of 
December 31, 1939, as a constant figure for each of said years. To that valuation 
has been added the value of additions and betterments valued for the year in 
which completed less appropriate deductions for physical depreciation and re- 
tirements, determined in accordance with the methods used by the Interstate 
Commerce Commission in bringing valuations down to date.” 

Under date of August 27, 1951, H. G. Morison, then Assistant Attorney Gen- 
eral, wrote me and inquired as to the discrepancy between the depreciation 
figures used in Service Pipe Line Co.’s original reports and those in our second 
amended reports for the years 1942 through 1947. Our reply to Mr. Morison’s 
inquiry stated: 

“The second amended reports are prepared in accordance with Assistant At- 
torney General Bergson’s letter of interpretation addressed to me under date of 
September 14, 1950 (S. T. 59-8-213), which states, ‘* * * the final valuation 
made by the Interstate Commerce Commission remains constant for decree pur- 
poses until the Commission makes a new final valuation.’ Instead of revaluing 
the entire property annually in accordance with the Interstate Commerce Com- 
mission method as was done in the original and first amended reports, the second 
amended reports show the latest final valuation found by the Commission as a 
constant figure. The value of additions and betterments made subsequent to 
such latest final valuation is added and depreciation on such additions and 
betterments and retirements from all properties are deducted from this sum. 
This method has been used in all of the second amended reports.” 

Subsequent to this exchange of correspondence, Mr. Bergson stated to Mr. 
Holloway and me that he meant exactly what he said in his ruling regarding 
the final valuation of the ICC remaining constant for decree purposes until the 
Commission made a new final valuation. He added that the reason for this 
was that since appreciation was not allowed on the valuation, he felt that de- 
preciation should not be required, and further that he considered that this in- 
terpretation was amply. supported by the wording of the.decree. Also, Mr. 
Watson Snyder has stated to me that he understands how we are applying de- 
preciation under the Bergson letter and in our several conversations he has 
never contended or even mentioned that he entertains any thought that such 
application is not in accordance with the ruling. On the other hand, he has 
very openly stated his views on prorata valuation. 
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Summarizing: The author of the ruling has affirmed our method of applying 
the ruling; the Department staff members are familiar with that method and 
have not questioned it being in accordance with the ruling; Service Pipe Line 
Co.’s reply of December 10, 1951, to the Department’s inquiry clearly stated how 
depreciation was computed and that such computation was in accordance with 
the Bergson ruling, and the Department has done nothing more on the subject 
since then; Utah’s letter filing the amended reports states the method it used, 
and although it does not set it out as explicitly as does Service Pipe Line Co.’s 
letter, a casual glance at Utah’s amended reports for the years 1942 through 
1947 would readily and clearly disclose to anyone even vaguely familiar with 
accounting that depreciation was not computed on the 1939 base valuation, 
so there could be little possibility of misunderstanding how it was handled. 

In view of these facts, I think there is little possibility of Utah being liable 
for triple damages for knowingly violating the decree to the extent it applies the 
Bergson ruling as to depreciation in computing the funds available for dividends. 
In general, the decree is so indefinite, uncertain, ambiguous, and susceptible of 
so many interpretations that I doubt if anyone would be held to have knowingly 
violated it if frank disclosure and good faith could be shown. The quotation 
from the Berge ruling on debt payment referred to later in this letter indicates 
that the Department is not averse to challenging a practice of which it has full 
knowledge; the reference in that letter to “knowingly” is very significant. 

I think that if the $1,392,479 is distributed as dividends and, if the Bergson 
ruling should later fall and valuations be required to follow our old “minimum” 
method, the only adverse effect would be that the $533,532 would have to be 
repaid to the pipeline department and earmarked as excess earnings. 

The $522,500, referred to in item 5, page 4, of Mr. Shoemaker’s memorandum, is 
involved in the controversy between Utah and the Justice Department regarding 
payment by Utah of a predecree debt to Soco. In his letter of November 17, 
1943, addressed to Mr. A. N. Johnson and referring to loans and interest payments 
to Soco, Assistant Attorney General Berge wrote: 

“Accordingly, it is our view that any such payments were in violation of sec- 
tions III and IV of the judgment. If they are allowed to stand, they must be 
regarded as ‘knowing’ violations and therefore give rise to liability for penalties 
stipulated in section VI of the judgment.” 


Unless further efforts to obtain a reversal of the Berge ruling are to be made, 
Utah should consider using these funds for reduction of debt. 

Copy of this letter, with copy of Mr. Shoemaker’s memorandum, has been sent 
to Mr. Holt. If a meeting in Chicago is arranged, please notify us of the date, 
and Messrs. Shoemaker, Andress, and Hunt will attend for Service Pipe Line Co. 

Yours very truly, 
J. L. BURKE. 


SeRvIcE Pree LINE Co., 
Tulsa, Okla., February 16, 1954. 


MEMORANDUM 


Mr. J. L. BurRKE: Mr. Holt’s letter of October 30, 1953, to Mr. J. E. Swearingen 
outlines the restriction of Utah’s funds under the consent decree. He refers to 
$416,785.57 of excess earnings and $1,998,881.83 of restricted cash and securities. 
I examined Utah’s records and reports, and the attached schedules show classifi- 
cations of the amounts in question. 

Consent decree accounting for dividends and excess earnings is based on 7 
percent of the latest final valuation found by ICC. Such valuations were made as 
of December 31, 1939, at the completion of the pipeline; December 31, 1947; and 
each year-end thereafter including 1951. These latest final valuations from 
December 31, 1947, provide a firm basis for measuring dividends and profits for 
the calendar years 1948 through 1952 as reported in schedule I. Since there 
is no latest final valuation for the calendar years’ operations from 1942 through 
1947, the appropriate valuation for each year depends upon the interpretation 
of paragraph III (a) of the decree for bringing the 1939 latest final valuation 
down to date. Three methods for years 1942 through 1947 are used in schedules 
II, IIT, and IV. 

ICC valuations made as of the end of a year do not provide for property which 
may be added and contribute to the revenue of the succeeding year. Utah made 
substantial property additions in each of the years 1944 through 1947 and claimed 
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a pro rata value, based on the months in service, for the year the property was 
added. These pro rata values are shown in schedule V. 

Although final valuations have been issued by ICC as of December 31, 1947, 
and each year thereafter, amended reports for 1949 and subsequent years have 
not been filed with the Attorney General. Schedule I shows the calendar years 
1948 through 1952 in which there is the total of $684,560 of allowable earnings 
oa = be released as a dividend payment relying on the latest final valuations 
0 ; 

The years 1942 through 1947 involve a method of computing valuations and 
the use of $522,500 paid to Standard Oil Co. (Indiana) on debt principal and 
interest, which has been considered as a dividend payment by the Attorney 
General. In this period the results of three computations of value were con- 
sidered as follows: 








| 
Allowable 
Excess earnings 
| earnings, available for 
col. 5 dividends, 
| col. 11 
From schedule II: Original reports, ICC formula, annual prices (old ‘‘maxi- | 
UN NR OO S00 ii oon cine dccciiuntin sen desassbiaéadcudas $418, 544 $801, 073 
From schedule III: (Oia “minimum”’) valuation, 1939 valuation depreciation | 
is computed on entire property and does not include pro rata values---_--- 1, 044, 960 174, 657 
From schedule IV: Amended reports, Bergson letter interpretation, 1939 
ees constant with depreciation computed only on subsequent addi- | 
ions: 
(a) Including pro rata values__............_..-- RE hi SA ae 387, 721 831, 896 


Sy OO Ci ois <5 Sane xb tick onli Sawaewneaun yews 511, 428 708, 189 





Service Pipe Line Co.’s amended reports for the years 1942 to 1947 also use val- 
uations computed in the same manner as schedule IV, including pro rata 
valuations on properties completed during the year. In these years, we were not 
confronted with probable penalties for excess dividends but we wanted proper 
earmarking of earnings invested in carrier property to be included in valuation. 
If our valuations were proved to be overstated, the only penalty would be an 
increase in the amount of property built with excess earnings on which we 
could not earn a rate of return. Our forecasts continue to indicate earnings less 
than 7 percent of valuation so a large reclassification of surplus into excess 
earnings could be made without any foreseeable penalty under the provisions of 
the decree. 

Mr. Holt’s letter indicates that Utah is not earning 7 percent and the future 
is not much brighter. There is also the possibility that ICC may reduce Utah’s 
depreciation rate (as it has Service Pipe Line Co.’s) and thereby decrease the 
amount of future depreciation funds available for capital expenditures and debt 
retirement. The prospects are that, if depreciation is insufficient, Utah may have 
to dip into profits to meet its future debt installments. In this situation Utah 
should consider using funds in question for the years 1942 through 1952, as 
follows: 

1. Pay dividends to the extent that will involve the least hazard of triple 
damages. This requires decision as to which of two methods should be used for 
bringing valuations down to date for the years 1942 through 1947: 


(a) Bring the 1939 final valuation down to date by the Bergson letter 
interpretation (excluding depreciation on the 1939 base property) 
and exclude pro rata valuations: 





ti, Ms BR Aah cinch 6, Shiner tien ticoleremniye~aiwtbine soyims bie: $831, 896 
Deduct pro rata, schedule V, col. 2...------------- 23, TOT 
EG alae 10). a lentuaaiicttid tid mtimgondintibiiogtanen sein $708, 189 


(b) Bring the 1939 valuation down to date the old “minimum” method 
(depreciating the entire property) with no claim for pro rata valua- 
tone: Bemeaele LLL. Col. 21, Gia k od cicwtioni esos nson 174, 657 


RPE Veen (i) GEOR GEV OIE CO cee ccc cnnnns tind 533, 582 
{c) There is no question about valuations for the years 1948 through 
1952, as they are based on ICC’s latest final valuations: Schedule I, 
I Te i I ctl a8 BS eect encht teen gietidentnimeicndbedeh nies haneeaaitt 684, 560 
TE: SET ED) ROT ccinciiactnndumininennminnnsniidmnanibemntie 1,392, 749 
EI UD © CINIIID OS a. crcinnidccnsiesiibineeg mueniainaimtpbiinbbeiaaiteaiattbinemintiii 859, 217 
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2. Admit only the minimum excess earnings and use these funds for invest- 
ment in major pipeline projects to be deducted from current valuations. Based 
on the amended reports, schedule I, column 5, $23,841, and schedule IV, column 
5, $387,721, Utah’s appropriated surplus is now $411,562. Some of these funds 
are being used to finance construction of a section of pipeline. Dropping the 
claim for pro rata valuations would increase the excess earnings $123,707 
(schedule V ), plus a ratable interest income on such restricted funds. 

3. The dividends in (1) above do not equal the available surplus by the fol- 
lowing: 





Dividend 
| 1 (a) 1 (0) 
Total available surplus. dvb vhaehieecadennbinseteniiinaieabvakesanaaied | $1, 516, 456 $1, 516, 456 
OV ORED OO OE Co ncn uncusndconndncndneneiensshesdesae nanarenenl 1, 392, 749 859, 217 








EE TOI ain wns citibank ecatinbobiates deicdaciedaedinnes | 123, 707 657, 239 


Consideration ould be given to using the balance of surplus after the dividend 
payment for debt retirement. While this use would freeze the surplus for divi- 
dends, the valuation would not be reduced unless valuations in the 1942-47 years 
are found to be overstated. 

4. Interest earnings on restricted funds: Mr. Holt’s letter shows $112,309.78 
of net interest income on restricted securities. Since these securities represent 
the surplus of $1,516,456 in (1) above, it is proper that the interest earnings 
should follow the funds according to the decision made for their disposition. 

5. The $522,500 restricted funds in the amount of bond principal and interest 
payments to Standard Oil Co. (Indiana) in 1945 and in 1946, in column 10 of 
schedules II, III, and IV, actually represent excessive borrowing so as to have 
earmarked funds available. The attached schedules show $1,362,500 paid to 
Standard Oil Co. since the inception of the consent decree, of which $1,250,000 
was principal and $112,500 was accrued interest. Since $12,500 was accrued 
as of December 31, 1941, only $100,000 is charged to interest expense from 1942 
on. Utah claimed this was a precedence debt that could be paid from any funds 
including excess earnings. The Attorney General said the entire payment to 
Standard Oil Co. was part of the 7-percent allowable dividend. 

Because of that ruling, the 1942, 1943, and 1944 payments to Standard Oil Co., 
totaling $840,000, were considered as dividends for consent decree purposes, al- 
though the equivalent amount of earnings, according to conventional accounting 
methods, were shown as unrestricted cash. Utah elected to use this money 
for carrier property additions, and surplus was appropriated for the $840,000. 

Borrowed funds were needed for the pipeline to connect the Rangely Field, 
and at that time it seemed desirable to continue the claim that debt payments 
to Standard Oil Co. were not dividends. 

The loan was large enough to provide for property expansion and also have cash 
equivalent to the 1945 and 1946 Standard Oil Co. debt payments. The cash was 
on hand to pay out as a dividend if Utah could get a favorable decision that 
debt payments were not part of the 7-percent allowable distribution. Unless a 
reversal of the Attorney General’s ruling is to be sought, Utah should consider 
using this $522,500 for debt reduction. 

6. Mr. Holt’s letter of October 30, 1953, uses a reduction of $100,000 in re- 
stricted funds for interest paid on the Standard Oil Co. loan and charged to 
expense after 1941. If Utah decides to use the $522,500 funds in (5) above for 
debt reduction, there is no need to consider this item. It is only a reconciliation 
figure that shows up in the difference between book earnings and earnings for 
consent decree reports. 

I offer the six foregoing suggestions as a program for Utah to release and 
utilize its restricted funds safely and to its best advantage. There are some 
items that should be considered as to timing. Their restricted securities may not 
be liquidated quickly without loss in principal value. Amounts available for debt 
reduction may have more benefit for meeting installments than for prepayment. 
Gains or losses from these transactions can best be evaluated by Utah. 


J. L. SHOEMAKER. 
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ScHEDULE V.—Schedule of pro rata valuation used in amended reports to 
Attorney General of the United States, years 1944 through 1947 


7 percent 








Year Valuation of valua- 
tion 
| @ | (2) 
CE 001) ntoereetel. 3c: 2a. bcnned.eheobialin td Lcheasl $193, 736 | $13, 562 
OO a a ea 728, 197 50, 974 
WG. Sts TR PRN ee eae oF Se Bay oa 432, 772 | 30, 204 
WONG. i shee SUSE Jig Lt Sis... BIE AG SORES Bie ee 412, 532 | 28, 877 
Rte ee i ee ae i a | 1, 767,287 | 123, 707 


SERVICE PIPE LINE Co., 
Tulsa, Okla., March 2, 1954. 


MEMORANDUM ON UTAH PIPELINE, ELKINS ACT—-CONSENT DECREE 


Mr. J. L. BurKE: A question has been raised regarding the $522,500 (involved 
in the controversy between Utah and the Justice Department regarding payment 
by Utah of a predecree debt to Standard Oil Co.) and the $533,532 representing 
the difference between funds available for dividends on the “minimum” valua- 
tion and a valuation computed under the Bergson interpretation. The question 
asked is whether, if these amounts are now used to reduce bank loans, Utah 
could under any theory in the future pay equivalent amounts in dividends. 

The $522,500 which has been held in the undeclared dividend account is equiva- 
lent to the payments made by Utah to Standard Oil Co. in 1945 and 1946 on 
Utah’s predecree debt. This amount has been so held by Utah in order for it to 
be able to pay that amount as dividends under the provisions of paragraph III 
(c) of the decree if the Berge ruling of 1943 (that debt payments to parent-owner 
on predecree debt must be considered as part of the permissible 7 percent) is 
ever reversed or overruled. 

Paragraph III (c) of the decree provides that any amount permitted to be 
paid in any calendar year, if earned and withheld, may be paid at any time 
thereafter in addition to payments permitted during such subsequent years, 
unless— 

“* * * (ij) such earned and withheld sums shall have been invested in com- 
mon-carrier facilities, and (ii) included in valuation as above defined.” 

If it is determined that the debt payments to Standard Oil Co. were not part 
of the permissible 7 percent, the $522,500 could be paid as a dividend as an 
amount within 7 percent “earned and withheld” and payable in subsequent years. 
If these funds are now used to reduce bank loans, it will in effect be an invest- 
ment of the funds in common-carrier facilities which are included in valuation. 
Utah will then have exercised its option, set out in the “unless” clause of para- 
graph III (c), and will no longer be in a position to pay this amount as a divi- 
dend from amounts within 7 percent “earned and withheld,” even if the Berge 
ruling should sometime in the future be reversed or overruled. 

If the present dividend payment is limited to the amount available on the 
“minimum” basis and the $533,532 is retained in the undeclared dividend account, 
that amount can be paid as a dividend at any time in the future that Utah is 
ready to pay dividends on the basis of the Bergson interpretation. In that case, 
the funds would be treated as “earned and withheld” and available for distribu- 
tion in the future under paragraph III (c). On the other hand, if the $533,532 is 
used now to reduce bank loans, the funds are, in effect, invested in common- 
carrier facilities which are included in valuation. In that case, Utah will have 
exercised its option as provided in III (¢) (i) and (ii), and will no longer be in 
a position to pay an equivalent amount as dividends because such funds have 
not been “withheld.” 


Ceci L. Hunt. 
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Marcon 11, 1954. 
MEMORANDUM 


DISTRIBUTION OF RESTRICTED FuNDS—UTAH PIPELINE DEPARTMENT 


Messrs. Chaffetz, Green, and Shoemaker have met with me to discuss the above 
subject, and we wish to make the following observations and recommendations: 

As of December 31, 1953, Utah shows on its books $2,438,587.88 of restricted or 
semirestricted funds. Of this amount, $416,785.87, as of December 31, 1952, is 
concededly not available for dividends, regardless of what interpretation is 
placed on the consent decree, because it represents excess earnings and interest 
thereon even on the most favorable valuation basis. On the other hand, $859,217 
clearly is available for dividends. (The sum of $684,560 becomes available 
as a result of annual valuations of the ICC from 1948 through 1952, and $174,657 
is payable even on the basis of minimum valuations during the period 1942-47.) 

If the Bergson letter is taken as a correct interpretation of the decree, an addi- 
tional sum in the amount of $533,532 would be available for dividend purposes 
under the decree. In the opinion of Mr. Burke, who obtained the letter from 
Mr. Bergson and also has had several conversations with him and with Mr. 
Snyder concerning it, the Department of Justice would not bring a treble damage 
proceeding to challenge the Bergson letter. In the opinion of all of us, the 
risk that the Department of Justice would bring such a treble damage suit is 
very small, but it cannot be categorically stated that there would be no risk. In 
the event of a treble damage suit, the amount at stake would be over $1,500,000. 
While it is more than likely that a mere restoration of funds would be sought 
if any question were raised, the amount involved is too great, in our judgment, 
to warrant taking the risk that would be involved if this sum were distributed 
as a dividend. 

The $533,532 referred to in the previous paragraph should be used to reduce 
the debt of the pipeline department or to acquire property. This sum would 
thereupon be regarded as earnings invested in carrier property. If the Bergson 
letter should later be challeneged, the only consequence would be that this amount 
of property would have to be excluded from the valuation, but the remaining 
valuation would appear to be ample to insure that future earnings will be 
payable as dividends. 

A further sum, in the total amount of $522,500, was borrowed in 1945 and 1946 
in order to maintain the company’s theory that it was entitled to pay this sum 
as a dividend in addition to an equivalent sum which was paid to the parent com- 
pany in those years as principal and interest on predecree bonded indebtedness. 
Other borrowings were made at the same time and invested in additional facil- 
ities. The Department of Justice ruled that the payments on the debt to the 
parent company would be considered as dividend payments under the decree, and 
any additional payments would be regarded by the Department as knowing vio- 
lations of the decree. It is our opinion that this sum of $522,500 could be repaid 
to the bank at this time without any disability. Utah’s 5-year forecast of pipe- 
line department earnings ranges from 4.51 percent to 2.85 percent through 1958, 
and accordingly we see no prospect of earnings exceeding the 7-percent limita- 
tion. No practical purpose is being served, therefore, in preserving this reserve 
account. 

The sum of $123,707 has been withheld from the recommended dividend pay- 
ment because it represents 7 percent pro rata valuation which the Department 
of Justice disputes. These funds could be used for payment of pipeline debt or 
the acquisition of pipeline properties, with such properties included in the valua- 
tion, with the understanding that the Department of Justice may require the 
exclusion of this sum from the valuation. 

Summing up the above, Utah should do the following: 

1. Pay a dividend of $859,217, subject to check of $174,657. 

2. Consider $533,582 profits under the Bergson interpretation, and the $522,500 
being retained for possible 1945-46 dividends to be used for debt repayment. 

3. The sum of $416,785.57, representing earnings in excess of 7 percent under 
the Bergson interpretation, may be used for acquiring property or payment of 
debt incurred for property, with the understanding such sum so used cannot be 
included in the valuation, but check with the law department so that proper 
accounting reflects reduced valuation. 

4. The sum of $123,707, representing 7 percent pro rata valuation, currently 
withheld in the undeclared dividend account, should be used to pay debt. 


R. E. NELSON, Jr. 
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Utah Oil Refining Co.—Estimated pipeline department profit 

















Year | Profit Percent 
return 
| 

| $473, 000 4. 52 

ORL rl eee Milter LT Lees ed GICs SL, Ee aaa IIa 461, 000 4.40 
WEB Sstaa ics cttinsih  sunn aebdsti bp deodebsduass-ided- baend-234-63068-has 453, 000 4.31 
ik otce ct tthcic cat anthtinbsnaoniedccialeaddails aaikeniedementaenmmal 319, 000 3.04 
SO ee ee gn etna crete anaanateetimmcad 299, 000 2. 85 

Utah OIL REFINING Co., PIPELINE DEPARTMENT 
Balance sheet—Dec. 31, 1953 
ASSETS 

PRODOTO oie ieike tin date clncdanbdandiknwdnan abana $12, 319, 759. 85 
TROGGIVG  b.dcidibi cttadten enti Fetibeicdnndcnccaneananee 5 , 056, 364. 38 
en widsecin toe eal Soc acdc nbucnnenssge ee 7, 263, 395. 47 

OR Becki enn bid ese a bniedatlcendn aéinemaimnndeleha was 503, 682. 71 
DOCU TOCCTVRD he a lin EE cenncccndnsnece 311, 417. 48 
DN, ith i ik inthis ticketing ta niet ipa pstmt 300, 227. 50 
CTE UN aren i eh hei cider enn eee anneal 2, 488, 587. 88 
ATI Cans gop ancnbbagesanscagenyosonpakonniendte 3, 321. 31 
BECO RO cares coreg pert been naadapemagedaniammeies 36, 979. 98 
TRCNUEE cx qcieccs tind as erntins tp ipa os chsh ms anddbshnra ens eescneh enmeepihaeesempgherebgipnchantpeeer 10, 757, 612. 33 

LIABILITIES 

ee ee.  caetensitadetiamatiinniiaiigmineibnrenial * $400, 000. 00 
FR EE hI ELD ALES OE IL ELE 135, 440. 43 
RL ITI i atlas neadicsbbh-eunnains Oeeeenn tasmanian ania aehaals 505, 992. 04 
I ra oer aign Meee adinceeten Gt ammaalesaiiaiiees 9, 182. 07 
I len eietth he domctengatnaeiarmeunntwrnrinaiuate +3, 000, 000. 00 
ic nrtnenctgcssssdees ining lining t Biche 7, 388. 30 
SINNED III Geccitnaltichiaslnimeicailetatgichk aii ieliamimammabadal 3, 707, 203. 06 
RINE COIs neindninaodinnmmennnuninttnaie 2, 996, 406. 43 
IGE itsitaiinanenanlid @ biamperm erage tine tattoereenpainigtilen 10, 757, 612. 33 


1 Chase National Bank, trustee loan, Dec. 12, 1951—2% percent. Balance Dec. 31, 1953, 
$3,400,000, 


Sinking fund semiannually : 
June 30—Dec. 31, $200,000. 
Dec. 31, 1958, $1,600,000. 


MARCH 12, 1954. 
MEMORANDUM 


Subject: Distribution of restricted funds, Utah pipeline department 


A meeting was held on March 11, 1954, attended by Messrs. A. W. Peake, F. O. 
Prior, David Graham, J. E. Swearingen, R. E. Nelson, Jr., A. L. Green, Hammond 
EB. Chaffetz, and J. L. Shoemaker, to discuss distribution of restricted funds of 
the pipeline department of Utah Oil Refining Co. 

As a result of this discussion, it was agreed that the following steps should be 
taken: 

1. The pipeline department should pay the Utah Oil Refining Co. a dividend of 
$859,217, which sum should be added to Utah’s general working funds. Of this 
total, $684,560 becomes available through use of the ICC’s latest final valuations 
for the years 1948 through 1952, and $174,657 payable under the old minimum 
method (depreciating the entire property) with no claim for pro rata valuations. 
Before paying out this latter amount, a check should be made to determine why 
this $174,657 had not been paid out before now. 

2. The $533,532 profits payable as a dividend under the Bergson interpretation, 
and the $522,500 currently being retained for possible 1945-46 dividends, should 
be used for pipeline debt repayment. 
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3. The sum of $416,785. 57, representing earnings in excess of 7 percent under 
the Bergson interpretation, plus the sum of $123,707, representing 7 percent 
pro rata valuation currently withheld in the undeclared dividend account, should 
both be used to reduce pipeline debt. These amounts are available for investment 
in carrier property which, however, must be excluded from the rate base. The 
same result is achieved if these funds are used to reduce debt, provided that 
an equivalent value of carrier property is eliminated from the rate base. 

4. The figures cited above are based on restricted funds as they existed on 
December 31, 1952. The figures will be brought down to date. Schedules will 
be set up showing the proposed transfer of these accounts for review by the law 
department and by Service Pipe Line Co. personnel before being put into effect, 
so that proper accounting can be made to reflect the reduced valuations for 
earnings purposes as a result of the several payments on Utah’s pipeline debt. 

J. E. SWEARINGEN. 


Copies to Messrs. A. W. Peake, F O. Prior, David Graham, R. E. Nelson, Jr., 
A. L. Green, H. E. Chaffetz, J. L. Shoemaker, E. S. Holt. 


SERVICE PirPe LINE Co., 
Tulsa, Okla., November 16, 1951. 


MEMORANDUM 


Mr. J. L. BurKE: I met with Mr. Douglass and Mr. Shields and worked out a 
program for bringing the elements of value down to date. 

There are 6 companies whose 1947 values have not been completed, and 9 new 
companies who will be valued as of December 31, 1950, but it is not believed that 
this work will interfere with the work we are proposing. Each company will be 
asked to send men to the Bureau’s office to agree on pricing their statement of 
annual additions and betterments since the 1947 valuation. We are to send 
2 representatives December 3, and they think they can take care of about 4 com- 
panies at the same time so there should be substantial progress on this work. 

We did not go into the matter of making separate annual values for 1948, 1949, 
and 1950, because this would require almost three times the amount of work as 
to bring the changes from 1947 to 1950. In our case we should not have any 
difficulty in breaching the gap between 1947 and a 1950 latest final value because 
of our low earnings in this period. Some carriers may encounter problems that 
would require separate annual values but I do not believe there would be enough 
of them to interfere with our program. If we can bring all values down to 
December 1950, by the end of the Bureau’s fiscal year, ending June 30, 1952, we 
should then be able to keep the information available currently so that there 
would be no need of amending consent decree returns. 

The Bureau is short of comptometer and typing help, and under their current 
economy program they cannot hire replacements of any kind. Consequently, it 
seems necessary that the pipelines should contribute enough money to hire the 
necessary comptometer and typing help to complete this program. Mr. Dow 
concurs. The Bureau will include sufficient typists and comptometer operators 
in its next budget appropriation, so that we should not have this handicap in 
the future. 

The Bureau of Valuation cannot make findings of tentative values without an 
instruction or order of the Commissioner. Mr. Dow and I visited with Commis- 
sioner Aitchison, who is chairman of the Division handling valuations, and ex- 
plained the valuation problem to him. He was sympathetic but would not make 
a commitment during our visit. Mr. Dow confirmed our visit with a letter re- 
questing Mr. Aitchison to call for tentative valuations and issue orders covering 
the latest final valuations of the carriers each year after 1947. The other mem- 
bers of his group are Commissioners Splawn and Aldrich. 

Commissioner Aitchison suggested that the pipelines consider the case Er 
parte Young (209 U. S. 123), either for carriers who are in the decree or some 
who are about to come into the decree, as a means of defending against the severe 
terms of the decree. 

Commissioner Aitchison was concerned about the additional workload of mak- 
ing these final valuations, but I had checked this matter with Douglass and 
Shields, and I am sure that they will advise the Commissioner that the stream- 
lined valuation reports will be at very nominal additional burden and that it is 
a very necessary program for the public interest and the protection of the pipe- 
lines. 

J. L. SHOEMAKER. 











CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1221 


AvueustT 27, 1947. 
Subject: Proposed valuation order 28. 
Mr. C. M. Rosesruen, 
Houston, Tea. 


Dear Srr: Your letter of August 4 enclosed a copy of proposed valuation 
order 28 which would consolidate orders 26 and 27. I think the order 28 should 
eliminate section D: The preparation of cost data, and section F: The prepara- 
tion of field inventories of property. 

The cost data can serve no useful purpose since they would affect years prior 
to the valuation of new lines and for which costs have already been agreed upon 
by the carriers and ICC. It seems very unlikely that cost data furnished as 
requested in order 28 could have a useful value and it certainly requires a lot 
of detail work. 

The field inventories would cause a tremendous amount of work and expense 
and would duplicate information reported on the 588 forms, In my opinion 
field inventories should be required only of carriers whose records and maps 
do not properly disclose full and neeessary information for valuation purposes. 

30th 588 forms and field inventories should not be required for a first valuation 
of the property. 

In connection with valuation order 28 and also supplement 8 to valuation 
order 3, I think the carriers should make a strenuous effort to eliminate the 
present detailed reporting. We are spending a tremendous amount of time in 
reporting and describing minor items that do not have any material effect upon 
the valuation as a whole. It seems that a great mass of this property should be 
reported showing only the account number and amount of cost. As a concession, 
we could separate the cost between the amount paid for material and the re- 
mainder would represent installation cost. I suggest that our committee mem- 
bers be surveyed to see if they will support such a stand. The Bureau of Valua- 
tion is now receiving these elaborate reports which cannot possibly be priced 
in the detail they have prescribed for valuation purposes and I feel that we 
should immediately take steps to have the valuatio1 ~eporting simplified so 
that it can be useful to the carriers for their own valuation work and still serve 
as an answer to any regulations required of us by ICC. 

If you agree, I suggest that we get together as soon as possible and agree on 
minimum basic data to present to ICC for use in rewriting proposed order 28 
and present supplement 8 to order 3. 

Yours very truly, 
J. L. SHOEMAKER. 


Tusa, OKLA., October 6, 1950. 
Subject : 1949 Guide prices 


To Carriers by Pipeline: 


Attached hereto is a copy of Annual Guide Prices for the year 1949 together 
with 1934—49 Pipeline Construction Indexes as agreed to by your committee in 
conference with the Bureau of Valuation in Washington on September 13 and 14, 
1950. Your attention is called to page 10 of the attached statement which shows 
period prices for the years 1948 and 1949. 

Two additional agreements were made which are quoted from the minutes 
of our meeting: 

“Collecting elements of the 1947 inwentories—For pricing and depreciation 
purposes for bringing valuations to date. It was agreed that Messrs. Hanbury, 
Allen, and Beard would determine the various elements to be collected and the 
date of October 9, 1950, was set for commencing this work, at which time the 
Magnolia and Service companies would each furnish a representative to prose- 
cute this work, under the supervision by the Bureau. It is planned to make 
duplicate copies of the worksheets so that each carrier may have a copy. It is 
also proposed that carriers will furnish a man to assist in this work for his 
company, and as each newcomer becomes familiar with the details, he will 
release one of the previous representatives who has been doing this work.” 

“Pricing BV Forms 588—-R for years subsequent to 1947—It was stated that 
Director Douglass and Mr. Hansbury had given their approval to a proposal by 
the carriers that any carrier may, at his option, in the future file with the Bureau 
carbon copies of BV Form 588—R priced in pencil by the carrier with 1947 period 
prices, which pricing will be subject to review and check by the Engineering 
Section. It is thought that this proposal will greatly expedite the work of bring- 
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ing valuations to date. The details of how and when these priced BV Forms 
588-R will be filed will be determined later.” 
The foregoing agreements should greatly facilitate the work of bringing valua- 
tions down to date on a current basis. 
J.L. SHOEMAKER, 
Chairman, API Engineers-Accountants Valuation Subcommittee. 


CARRIERS BY PIPELINE, ANNUAL GUIDE PRIcES FoR 1949, ConsTRUCTION INDEXES 
1934-49 


Agreed to in conferences September 13 and 14, 1950, by representatives of the 
Engineering Section, Bureau of Valuation, and the working committee, Ameri- 
can Petroleum Institute 


The guide prices and construction indexes which are included in this volume 
have not been examined nor passed upon by the Interstate Commerce Commis- 
mission. 

TABLE OF CONTENTS 
Line pipe. 
Line pipe fittings. 
Pipeline construction. 
Buildings and grounds. 
Pumping equipment. 
Furniture, tools, and work equipment. 
Oil tanks and appurtenances. 
Communication systems 
1934—49 construction indexes. 


WASHINGTON, D, C., September 22, 1950. 
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Pipelines, 1949 annual guide prices—New steel line pipe, plain end, grades A and. B 























| 
Diameter Price per linear foot at mill, including 
inspection 
Pounds per F. o. b. Pittsburgh or 
linear foot Lorain F. 0. b. 
Nominal Outside diameter | | Milwaukee, 
A. O. Smith 
eo Lapweld | Electric weld 
| or seamless 
| 
2 inches..._. ine een $0. 210 | 90290 fa 2-522 -cccase 
S BRONNS . ow -o<cae eee | 344 inches........... » 255 | . 260 |-------n2--n0= 
| . 405 aM Mcdaiceereta-decnehaes 
. 580 | Bg tine wep ne 
4 inches.................| 4% inches. . 330 | wD Aicaitnini Mibcnatle 
. 350 jit sees Ee 
j . 385 | Sa idee aiaconas 
| - 405 . i) } oe 
"445 | "455 | : 
| . 470 | of hictscccacccuve 
. 540 | +O Ea ccntieln wecnedl 
. 790 | OF likecncteiubei— 
COR... oc ceonettiniies 6546 inches. -..._- | | 54 | oll. iiconmineitieale x 
66 | nee 
| | 75 ous Bobeuclooatenues 
| | | 77 | BQ | ooo en neon 
} | <a | as? thesis entelibacesaet ahi 
.89 | wa? LoS AS : 
50 | 154 Sania 
8 inches..._- Sckpathacne) CPREEE. ou. | . 80 a $0. 84 
.98 | 1. 00 1,02 
1.05 1. 08 1.10 
114 | 1.16 1.19 
| 1.20 | 1.23 1, 25 
1.23 | 1. 26 1. 29 
1, 24 1. 27 1. 30 
1.41 | 1. 45 1. 49 
2. 25 2.31 2. 36 
ee 1034 inches... 1.14 1.16 | 1.19 
| 1, 40 1.43 | 1. 46 
1.51 | 1. 54 1, 57 
1.59 | 1. 63 1, 66 
Sy a 1.78 1.82 
| | | 1. 91 1, 96 2.01 
| } ) 1, 94 1, 99 2. 03 
2. 03 2. 08 2.13 
2.91 2. 98 3. 05 
DF Da ncenceusens on) SSPE POR acoccens | 1. 61 1 65 1. 69 
1. 84 1. 89 1.93 
| | 1. 97 2. 01 2. 06 
2.10 2.15 2. 20 
211 | 2.16 2.21 
216 | 2. 21 2. 26 
2.28 | 2.33 | 2. 39 
| | 2.36 | 243 | 2. 48 
2.58 | 2. 64 2.70 
3. 56 3.64 | 3.72 
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Pipelines, 1949 annual guide prices—New steel line pipe, plain end, grades A 
and B—Continued 











Price per linear foot at mill including 
inspection 
Outside diameter Pounds per | F. o. b. Pittsburgh or 
linear foot Lorain | F.o.b. 
a ees Lc 
A. O. Smith 
Lapweld Electric weld 
or seamless 
ee er cnn ce oa 36.71 $2.05 | $2. 09 $2.14 
41. 21 2. 28 | 2. 33 | 2. 38 
45. 68 2. 40 | 2. 46 2.51 
54. 57 2. 86 | 2. 94 | 3.00 
63. 37 3. 33 | 3.41 | 3.49 
72. 09 3.79 | 3. 88 | 3. 97 
BE cane annn~ pasngsadagenesséanseepastel 42. 05 2. 36 | 2.41 | 2. 47 
47, 22 2. 63 | 2. 69 2.75 
52. 36 2.79 | 2. 85 2.91 
62. 58 | 3. 33 | 3. 41 3.49 
72.71 | 3. 86 | 3. 96 | 4.15 
§2. 77 4. 40 | 4. 51 4.61 
rn a tines ditties bat baeenaimnd 47.39 | 2.70 2.75 2. 81 
| 53. 22 3. 00 3. 06 3.12 
59. 03 3.18 | 3. 25 3. 33 
70. 59 | 3. 80 3. 89 3. 98 
82.06 | 4.41 | 4.51 4.62 
93. 45 5.02 | 5.15 5. 26 
a Ets eS Sd. < 52. 73 3.00 | 3. 07 3.14 
| 59, 23 3. 34 3.41 3.49 
65.71 | 3. 54 3. 62 3. 70 
72. 16 3. 89 3.97 4.16 
78. 60 4. 24 4. 33 4, 42 
91. 40 | 4.91 5.03 5.15 
104. 13 5. 60 5.73 5. 86 
IN cacao cee ieee cedar ce 72. 38 | 4. 08 | 4.16 4. 25 
| 79. 51 4. 32 4.43 4. 53 
86. 60 | 4.71 4.83 4.94 
} 100. 75 5.49 | 5.61 | 5.7. 
114.81 | 6. 25 | 6.39 | 6. 54 
4 inches............ i ane 79.05 | 4.45 | 4. 56 4. 65 
94. 61 | 5.15 | 5. 26 | 5. 39 
110. 09 5. 99 | 6.12 | 6. 26 
' 





Note.—For X46 steel pipe increase above prices by $2 per ton; for X52 steel pipe increase above prices by 
$4 per ton; freight rates on pipe in 1949 were approximately 163 percent of the 1934 rates or 130 percent of the 
1947 period rates, 


New steel line pipe, screw end, grades A and B 


Price per linear foot at mill including in- 














Pounds spection, f. o, b. Pittsburgh or Lorain 
Nominal diameter per linear 
foot 
Buttweld Lapweld Seamless 
2 inches -_-- pcisiaatiadatahinetininatiena bins sttmatart _ 3. 75 $0. 195 $0. 230 $0. 240 
3 inches. - ‘ Shanna Gotta taitichede eel aa . 395 . 450 . 460 
4inches.____- okiawank ven eania teri dones 11.00 | . 58 . 61 . 63 
6 inches-___- hive t hans a Semeneemenet eee) 19. 45 |... ereaen 1.09 1.11 
8 inches __ . wii Sie nat 29. 35 |--- ae 1. 61 1. 65 
10 inches_ abana : Semaane 41, 85 | 2. 32 2. 38 
12 inches. sae ‘ a som cago 51.15 i ici 2.91 2. 97 


LINE PIPEFITTINGS 


The average 1949 annual cost of all pipefittings, f. 0. b. point of installation 
was 205 percent of the 1934 period price level or 121 percent of the 1947 period 
price level. 
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Pipeline construction 


[Price per linear foot for installing pipe in trench] 





Pipe diameter 





| 








Si POUGIIG Lay Fog Gi pols AIP TES bi aay 
inches | inches | inches | inches | inches | inches | inches | inches 
— _ — — — — —_ “| — | 
Screw end pipe--- Sears ..| $0.09} $0.18 | $0.27] $0.36 | $0.45 | $0.63 | $0.81 | $0.99 
OV UINI oui 18 | 27 . 36 45 . 54 2): 1.08 





Pipe diameter 


i | 
14 inches | 16 inches | 18 inches | 20 inches | 22 inches 24 inches 
| | 


Welded pipe.__-- ; : $1.26} $1.44) $1.62 | am) a8 | $2. 16 


Above are countrywide average prices. They are exclusive of the costs of 
engineering, clearing, and grubbing timber and brush, pipe coatings, installing 
fittings, important river crossings, casing at railroad and highway crossings, 
damages to crops or timber, and interest during construction. They are 180 per- 
cent of the 1934 period guide prices, or 112.5 percent of the 1947 period guide 
prices. 

Nineteen hundred and forty-nine annual guides for other items of pipeline 
construction expressed as a ratio to 1934 and 1947 period guide prices : 


Ratio to— 


1934 period | 1947 period 





Clearing and grubbing per acre \ 180 | 113 

Pipe coatings... 200 | 111 

‘Construction damages to crops and timber- - - -- és , | 300 | 125 
i ! 


Buildings and grounds 


Average annual cost of constructing buildings and grounds expressed as a 
percentage ratio: 


Percentage ratio to— 





| 1034 period | 1947 period 





Complete buildings: 
Brick: | 
Steel frame_- " 360 | 144 
Wood frame. 345 | 133 
Corrugated asbestos, steel frame 320 | 131 
Metal clad: | 
Steel frame -- , 300 | 128 
Wood frame. 330 125 
Frame: 
Cottages__._. i 320 123 
Warehouse, etc i 330 | 125 
Reinforced concrete _ . - _ - 330 | 138 
Station grounds: 
Walks, roads, bridges___- . 290 126 
Grading, landscaping 205 128 
Water, steam, gas lines_ 230 128 
Sewer and drain lines 265 133 
Fences and miscellaneous -~_- -- 300 133 
Composite accounts 106, 156, 176, average all carriers. 327 133 


The above ratios for buildings are for complete typical buildings including 
foundations, porches, plumbing, heating, and lighting. The ratios for station 
grounds are weighted average ratios for property of each type. 
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The composite ratio for all carriers represents an average ratio based on the 
relative percentage of the various items shown above which comprise the inven- 


tories of accounts 106, 156, and 176. 


Studies of the costs of construction of buildings and grounds from 1935 to 1948, 
when compared with the reproduction costs of such property, computed by 
appropriate 1934 period prices as used by the Bureau, indicate that, as an average 
for all carriers, the above ratios will produce the correct annual spot cost. 

Annual guide prices for 1949 as shown below are expressed as a percentage 


ratio to 1934 and 1947 period guide prices : 


Pumping equipment 




















Percentage ratio to— 
Item 
1934 period 1947 period 
DIE! . nc bi dh a ncdctbodd nc ns ckbslhn. cn Bi ijecncceuscstel 173 | 124 
ein nlin. ancien aetna tench hbdnetancenih enadadbehohbeenniniel 173 | 133 
Centrifugal pumps: | 
nei cine eit ieieehbeigdn tated makin atidinkennumnediged 198 | 132 
POEL. Bone se ch ld dacecdcdsncbadidvccndues dt duedibucctidéucntve 198 | 132 
Diesel engine: 
ii Eicctein Sens atone tibepens aitbebbynehcinn = She: 178 | 123 
1,000 horsepower and over, under 300 revolutions per minute...........-- 178 | 123 
Diesel engine power units under 150 horsepower. ................-...-.-.-.-- 178 | 123 
ND Diab 4 BG 0 pcbibinh « Sid cn opis hb Senn rig demeande phtudbbepotsbinwodd 225 | 141 
Field pumps, jerker, rod line, i ittatobit satecncadkicdssi.cataiieicmaasnarchin 188 | 125 
Foundations: 
I cs Fo heed dndbnecbddén ce dsdl cscs disc ccddabioledcceccusé 270 | 123 
OBOE 5 on eet U6 5a bins & deed ee Ab kh dnb ced tis ddbSnén cone 223 | 121 
a od co can nnnbasimessnantihhandeksiobnnctind 185 | 132 
Gas engines, vertical, 100 horsepower and over-...................-.-.-----.-- 185 132 
na ccc ekcnabnenccaretibinenacicnctel 173 | 133 
Installing machinery --....-..--.----- 220 119 
Motors and generators, under 100 horsepowe er, 400-1,800 revolutions | per min- 
ed cebidtiuine sn aeettauheesuiwessnndececthneswneswaduedine 200 143 
Motors, a. c., 100 horsepower and over, 1,800 to 3, 600 revolutions per minute 1_| 263 | 150 
I thee bcd iediiesabaie aapsia siniinasidienial aan digiendstlinmentnnaink 210 140 
Plunger pumps: | 
SO i a esi ctp uibigctigleahncendoemenibnininabeinbnientingee 317 132 
Horizontal, over 150 strokes per minute-..........-.....-.-.-.-...---.-.-- 317 132 
Vertical, over 150 strokes per minute--...........-.-.-.......-...-.--..--- 317 132 
i a sk ak be ence hainin Neiiiesiinwtie 202 | 135 
nl intern acc ce be yetensameneemhebabneneenn 178 123 
I | 181 121 
Steam pumping engines with horizontal plang Pumps. os. o45........... 317 132 
i 
OTHER EQUIPMENT 
Ri tee ac ER ae ache win dic hin thai Gans canani cto niga leigh nine ot taohicn ta isentsnkdeta seas 175 113 
i (nich inte cd eeminehawasnie sash bedded nbdne tanemamhae Cate SUAes 165 118 
iid antes cana backhand annincanscnee ahaa tinea a ailateeedie 175 113 
BOD his 5 3 cn cw cncakanchdtieitnindanesennunceon 200 129 
NG TE SEO i co nicninnneninicthbiecUiiaddctqntieanceion 175 109 


1 Includes explosionproof motors. 


Oil tanks and appurtenances 





Price per pound, erected for various sizes in barrels, States of Kansas, 
Oklahoma, central and east Texas 


Type of roof 





Under 3,001 to 11,000 to 35,000 to 55,000 to 80,000 to 

3,000 10,999 34,999 54,999 79,999 104,999 
Cone or wood roof. ....-...-..- $0. 162 $0. 135 $0. 127 $0. 116 $0. 108 $0. 103 
pf eee -175 . 149 . 140 . 130 .119 lll 
BG TO ck tite nc cesncccne . 216 . 176 . 154 . 138 . 124 113 
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Wood roof supports and decking lumber...-.---~.--.-- 2 per MBM-_. $196. 00 
Wood roof covering: 
22-gage galvanized sheet iron_.....-.---_-.---.-- per square foot... -13 
Composition, Tr0c8nG..ncsnncgiednnsoncte sun sue cdes idee es -16 
John-Manville vaporproof roofing.........--.------..----- Woe 1.13 


Above tank prices include painting, steel stairs, 2 manholes, 1 screened vent, 
1 water draw-off, 1 suction connection, 1 discharge connection, 1 gage hatch for 
cone roof tanks and for patented roofs, ali items ordinarily furnished by the 
manufacturer. 

Annual guide prices for tanks and appurtenances, expressed as a ratio to 1934 
and 1947 period guide prices: 


1934 period | 1947 period 


eR CE I cannes neannsed atch ciablndemsiendeweditanel 270 135 












po | eee Sie ee OE ft a 255 134 
Wood tanks......... 180 106 
Tank accessories_....... 180 124 
Firewall excavation... . 200 125 
Ra ee a Se Ee EF et 180 113 
Communication systems 
Annual guide prices expressed as a ratio to: 
| 1934 period | 1947 period 

Se GE a iiscicnsctitisinidenncdteadibcadenaammre bdthtsaeabiiscariiiattien teen aioe 125 104 
Poles: 

a a sah ncinanlsl abel Sencaaieee rats neaat mead tueniaies aetealaabibaiaesiaial 198 124 

TTI isn nitis dis dikduaiohaebadoensmbddete academe ee SEER | 227 130 

PII oi oslo ck acess tan icles aia oe ee ar a | 203 116 
Pole fixtures 204 113 
Copper wire 207 115 
Copper-clad wire ‘ ce 210 117 
SE id Sciced evinced tocenradiihadainesealg-ataniaaenant 211 132 
QR dc chocencciccpudcetitntidnbaaueebobubamnthadinacstion thine 206 115 


PIPELINE CONSTRUCTION INDEXES 


Compiled by Engineering Section, Bureau of Valuation, Interstate Commerce 
Commission 


These indexes show, as an average for all pipeline common carriers, the ratios 
of the annual costs of construction for the various accounts and for the total 
of all physical property, including the overhead allowances, to the cost of repro- 
duction new of such property, computed by the Bureau’s 1934 and 1947 period 
prices expressed as 100. 

The relative percentages of the costs of property by accounts are based on the 
aggregate of the engineering reports for all carriers as of December 31, 1934. 

The relative percentages of the various elements, or types of construction 
within each account are based on a composite average for typical major carriers 
as of December 31, 1934, and the annual index for the account is obtained by 
applying to these elements the appropriate annual price ratios, obtained from 
the guide prices for pipelines, which have been agreed upon in conference by 
representatives of the Engineering Section of the Bureau of Valuation and the 
working committee of the American Petroleum Institute. 

The indexes represent averages for all carriers, and are of value in indicating 
trends. They are not necessarily applicable for use in the reproduction costs 
for an individual carrier, but if desired to convert annual costs to either the 1934 
or 1947 price level, this may be approximated by dividing these costs by the appro- 
priate annual index. 
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Pipeline construction indewes—Composite average period price indewes for all 
carriers, 19384 periods=100 


To obtain the price indexes for 1948-49 in terms of 1947 period prices, divide 
the 1948—49 indexes by the 1947 indexes: 











Account and item 1947 | 1948-49 Account and item 1947 | 1948-49 
Line pipe eiiienmmmninnemaaamiog! 150 I Io iictitcnnimaprinnenns 155 155 
Freight on 1 pipe init ilaaiatthtaiababill 125 150 || Account 109, 159, composite._..... 150 155 
Account 103, 153, composite... ... 145 158 || Station piping.................... 145 158 
Account 104, 154, composite. -.-.... 170 170 || Station fittings................... 170 170 
Pipeline construction_............ 160 160 || Miscellaneous tanks_._...........- | 195 215 
ee ck anancnuncnagnanen 180 180 || Sumps and pits.__...............- | 220 220 
Construction damages............ 240 250 |} Instruments and tools_..........- 170 170 
Account 105, 155, composite....... 165 166 || Electrical equipment--............ 165 165 
A 250 300 || Miscellaneous. ................... 165 170 
Metal clad steel frame-............ 235 250 || Account 110, 160, composite... 164 169 
Metal clad wood frame-........... 265 275 || Riveted and welded tanks_......- 200 220 
Frame cottages......... 260 265 || Bolted steel tanks ‘ 190 210 
Landscaping, grading-. 160 160 || Tank accessories _...... 145 150 
Water, steam, gas lines 180 185 || Grading and clearing... 160 165 
Sewer lines. ............ 200 210 || Account 111, 161, composite = 195 215 
Fences, roads, miscellaneous. 225 240 || Account 112, 162, composite....... 144 169 
Account 106, 156, composite. ..... 247 270 || Office apparatus.................-. 120 120 
ei niittninn lc nnnciainnknednaities 130 150 || Creosoted poles.................-- 160 160 
Account 107, 157, composite._..... 159 on etmimnn mine 175 175 
EINE 145 155 |) Pole fistares-:......<....0........ 180 180 
I SIO... caccscteuuuscces 240 RO i sca wonemneibe 160 160 
Large electric motors_............ 175 ee Or es csuasche 180 180 
Centrifugal pumps -.............. 150 165 || Account 113, 163, composite. --.-_.. | 165 165 
Re 150 175 || Account 114, 164, composite__..... 155 155 
Gas, gasoline, oil engines. -_....... 140 Se I iia cicsctuipigctngis iatiteginaies 155 160 
Concrete foundations............- 220 220 || Work equipment_..............-- 160 | 160 
Pe  ccicaubantwntinninninnnd 185 185 || Account 115, 165, composite....... | 155 160 
Account 108, 158, composite. ..... 183 196 || All accounts, composite........... 162 172 











STANDARD Ort Co. (INDIANA), 
Chicago, Ill., August 12, 1952. 
Mr. J. L. BURKE, 
Service Pipe Line Co., Tulsa, Okla. 

Deak Sir: On June 27 Mr. G. S. Douglass of the Interstate Commerce Com- 
mission furnished me with copies of a shortened tentative valuation report for 
the years subsequent to the last long form report for pipeline companies subject 
to section 19a. This shortened report was approved on May 16, 1952, by the 
Commission. 

A comparison of the reports furnished on the shortened form with some 
previously rendered on the long form seems to indicate a substantial decrease in 
the amount and kind of information which must be furnished. 

I assume that you are familiar with this tentative valuation report and would 
like your comments on it, particularly as to the degree to which it simplifies 
the reporting procedure. 

Yours very truly, 
R. B. Newson, Jr. 


SERVICE PIPE LINE Co., 
Tulsa, Okla., August 15, 1952. 
Mr. R. E. NELSON, Jr., 
Standard Oil Co. (Indiana), Chicago, Ill. 


DEAR Mr. NELSON: Your letter of August 12 refers to the shortened tentative 
valuation report and asks particularly as to the degree to which it simplifies 
the reporting procedure. 

The shortened form of report was designed primarily to save work in the 
Commission’s Bureau of Valuation. The carriers are still required to make the 
detailed annual report of additions and betterments, B. V. 588R report. This 
report previously had been priced and extended by Bureau employees, using 
1947 period prices for cost of reproduction new. The Bureau is now asking the 
carriers to do this work in their own offices. This will permit ICO to eliminate 
some work, as they will only be required to check carriers’ pricing and exten- 
sions. Actually, this does not amount to additional work for us, as we have 
previously priced our annual reports in order to make valuation computations 
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for our own use. The new arrangement means we will be in, agreement with 
all ICC computations. 

There has been considerable study to find methods to simplify and reduce the 
work by the carrier in preparing its annual reports, and this should also facili- 
tate the work in the Bureau office. 

Yours very truly, 
J. L. BURKE. 


AMERICAN PETROLEUM INSTITUTE REPORT TO THE CENTRAL COMMITTEE ON PIPELINE 
TRANSPORTATION COMMITTEE ON VALUATION OF PIPELINES AND ENGINEERS- 
ACCOUNTANTS VALUATION SUBCOMMITTEE ANNUAL MEETING HELp In CHICAGO, 
NOVEMBER 11, 1952 


The Pngineer-Accountants Valuation Subcommittee met with the Bureau of 
Valuation on May 27 and 28 of this year. Agreements were made on the annual 
prices for the year 1951, and period prices were agreed upon for each year from 
1948 to 1951, inclusive. 

As a result of our experience in compiling cost data submitted to the Bureau 
of Valuation annually on their B. V. form 627 to 631, inclusive, a sample report 
has been prepared by men from the industry who are well qualified in prepara- 
tion, collection and analysis of cost data. The sample report will include 
suggestions offered by the Bureau of Valuation, and will be sent by our committee 
to all companies reporting cost data annually. The sample report should aid 
the carriers by illustrating the necessary factual data to be reported to the 
Bureau for the development of annual and period price trends. 

The Bureau has made substantial progress in bringing valuations down to 
date. Basic reports cf valuations as of December 31, 1947, have been completed 
for 69 carriers. Nine new carriers, with valuation dates ranging from 1948 to 
1950, are in the process of completion. Annual valuations to be made each year 
after the basic valuation will amount to a total of 287 reports released and 270 
remain as a workload for the Bureau to complete. 

Many carrier representatives are obtaining experience in pricing their annual 
reports, and it is expected that this will materially facilitate the preparation of 
annual valuations to be found by the Commission. 


JANUARY 10, 1953. 
Mr. Fayette B. Dow, 
930 Munsey Building, Washington, D. C. 


Dear Mr. Dow: The attached summary shows the progress of work in the 
Bureau of Valuation through the month of November 1952. The percent incom- 
plete in the last column is very interesting for our program of bringing 
valuations down to date from the basic 1947 figure. 

The field audit program shows 62.7 percent incomplete for 5 months of the 
year which compares favorably with 58.3 percent that would be the arithmetical 
average for 5 months of a fiscal year. 

The original cost summaries are prepared by Mr. Vance, head of the Account- 
ing Section of the Bureau. The 71 percent incomplete indicates that this work 
is not progressing in line with the 58.3 percent which would be the average for 
the year. Land values are not important elements in the final values of pipe- 
lines but this work is progressing at about the same rate as the accounting. 

The inventories for property other than land are the computations for cost of 
reproduction new and cost of reproduction new less depreciation. This work 
is under the supervision of Mr. Hansbury and the 44 percent incomplete indicates 
that his work is ahead of an arithmetical average of 58.3 percent incomplete 
for the year. 

The nine companies not having basic or tentative valuations served are 
Clayborne, Lakehead, Michigan Ohio, Mid Valley, Pan Am Southern, Salt Lake, 
Triange, Tri State Refining, and Wyco. 

The figure of miles of valuation work completed is not too impressive because 
a few big carriers property accounts for most of the mileage. The number of 
carriers valued seems to be the appropriate measure of progress and this shows 
only 7 percent of the annual program completed, whereas the 5 months should 
show 41.7 percent as the amount of work completed. More carrier valuations 
would reduce the questions I have had about progress on the valuation program. 
There is a definite need of direction or coordination of the work program of the 
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Bureau’s Accounting, Engineering, and Land Sections in order to keep the pipeline 
valuation program up to date. 
Yours very truly, 
J. L. SHOEMAKER. 


DECEMBER 18, 1952. 
Bureau of Valuation 


Summary of progress of the work of this Bureau during the month of 
November 1952 in connection with its more important activities is as shown 
in the following statement: 

















| 
Completed 
Remain- | Percent 
Unit! | ing incom- 
This Fiscal Total | work- plete 
month | period to date load 
5 months 
Pipelines: Reports underlying tentative 
valuations as of Dec. 31, 1947, and subse- 
quent: 
Neen nn nnn nnn nn ee eae 120, 444 2, 908 2.4 
Present value of lands J chevaediocdeus cast ‘See eee ROS fos sucks 
Reproduction costs... .._..-- m iat dba ob Rist~ anal | () Meer eee 2, 908 Re: 
Field audit, valuation order 3 ?.._....... liven tel 6, 387 108, 774 188,632 | 316, 544 62.7 
Original cost summaries: 2 
Other than land..........-....-...- .--d0......| 4,760 84, 851 145, 784 359, 392 71.0 
RST ESS ee eee sewGesu- 4, 760 84, 851 145, 784 359, 392 71.0 
Inventory: ? 
camer Uaes BNO. ws. owe papategailiedencalt me 51, 211 283, 619 221, 557 | 44.0 
SE Melnpodtbadiosse.cotédinedsseuwe Sd abitdle 11, 478 97, 285 175, 714 329, 462 | 65.0 
Tentative valuations served: | 
EE SSR rere is thai ncemeinnal ahd bemcaiien 69 9 11.0 
Annual program._............._-.-- ee oS 3 17 20 | 253 | 94.0 
Final valuations approved by divi- 
sion 2: | | 
I i cern ne teintinad scat aaeetegea nce uaa etahiatiansaaiian 68 | 10 13.0 
Annual program..........-.-......- Lies de: 7 17 17 256 93. 0 








1 The unit ‘‘mile-year’’ is a measure of the workload of the Bureau and its progress in adjusting records 
for changes occurring in railroad or pipeline property. It is expressed in terms of 1 mile of main track or 
1 mile of pipeline for a period of 1 year. The workload accrual is at the rate of 250,000 mile-years per year 
for railroad property and approximately 125,000 mile-years per year for pipeline property. 

? Subsequent to latest valuation date. 

Mr. Cuarretz. May I ask: Will you ask the reporter to list in 
the transcript the individual documents, so that we will know which 
ones you have included in that offer ? 

The Cuatrman. We always do that, Mr. Chaffetz. I would like 
to ask you this, Mr. Chaffetz. There is no need to answer it, if you 
do not wish. When you entered into this consent decree, when this 
consent decree was entered, would it be reasonable to assume that you 
did it, among other things, to expedite the proceedings, to same ex- 
pense, and so forth, to same time and trouble, which always is one 
of the motives for entering into a consent decree, but, in addition, 
would you say that it was for the purpose of avoiding an interpreta- 
tion of the Elkins Act? 

Mr. Cuarrerz. No, sir. 

The CuHatrrman. If the Elkins Act had been interpreted by the 
court to mean that the owner of the Service Pipe Line could not pay 
dividends to an oil company that owned it, that would be tantamount 
to severance, would it not? 

Mr. Cuarretz. Precisely. 

The Cuatrman. And was not it, really, to avoid a conclusion of 
that sort that you entered into a consent decree, among other reasons ? 

Mr. Cuarretz. Mr. Chairman, I think this: I think that, if Thur- 
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man Arnold had said to the oil companies, “I am not going to make 
any claim as to the past because, obviously, you were lulled, you had 
no reason to believe, I am going to the court for an injunction as to 
the future; let us test this out and find out what the law is,” you would 
never have had any consent decree. 

This consent decree was based upon claims filed for multimillion 
dollars’ worth of damages. That was in the picture then. I can- 
not speak for the industry. I cannot even speak for my company. 
But, from what I now know, I was very confident that, if the De- 
partment of Justice was solely interested in determining that legal 
issue and had framed an injunctive type of proceeding to get a de- 
cision, all of the companies would have joined and had that question 
litigated. 

Mr. E:sensere. Is it not a fact, Mr. Chaffetz, that, at the initial 
conference Thurman Arnold had with the industry representatives, 
he indicated to them that he had no serious intention of ever col- 
lecting the $214 billion that the industry estimates these back dam- 
ages would amount to? 

Mr. Cuarretz. That was the total of $214 billion. The question 
was whether he asked for $190 million, $200 million, or $214 billion. 
I think he knew, if he actually asked for the $214 billion, he did not 
stand a chance. Of course, I was not there, besides. I think what 
you report is common knowledge. I do not think that he ever said 
that he was not going to sue for any damages. 

Mr. Maerz. Mr. Burke, as 1 understand your testimony con- 
cerning your so-called maximum and minimum valuations, you claim 
that you report to the Attorney General annually the so-called maxi- 
mum valuation as an earnings basis. Am I correct in my under- 
standing ¢ 

Mr. Burke. Yes. 

Mr. Maerz. And is it your testimony that your company has made 
full disclosure to the Department of Justice about the difference be- 
tween the valuations you use in your reports to the Attorney General 
and the valuations you actually use as a basis for dividends? 

Mr. Burke. Yes; I am sure that has been done many times. 

Mr. Maerz. And am I correct in understanding your position to 
be that you advised the Department of Justice about these so-called 
maximum and minimum valuations in the conferences that preceded 
the September 14, 1950, opinion of Mr. Bergson ? 

Mr. Burke. Yes, because that was the explanation of why we had 
these funds in what I termed the twilight zone. 

Mr. Marerz. Can you point to any memorandum or any document 
which would indicate in any way that you have made disclosure to 
the Department of Justice about your dual method of computing 
valuation ? 

Mr. Burxe. Unless the figures in our presentation, in our briefs to 
the Department of Justice, disclose that, I can’t remember anything 
else. 

Mr. Maerz. You have nothing in your files which would indicate 
that you have made such disclosure to the Department of Justice? 

Mr. Burke. We furnished you all of our files, and, if you haven’t 
seen it, then it wouldn’t be in there, but I do think there is a tabulation 
of figures in the briefs and data that we presented to the Department 
of Justice in 1950 that indicate that. 
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Mr. Maerz. Mr. Chaffetz, you are familiar with this entire matter. 
Can you point to any memorandum or document which is in the record 
or which is in the files of Service Pipe Line Co. or Standard of Indiana 
which would indicate in any way that Service Pipe Line Co. or Stand- 
ard of Indiana has, in fact, made disclosure to the Department of 
Justice about this dual method of computing valuation ? 

Mr. Cuarrerz. May I answer your question and then comment ? 

Mr, Materz. Please do. 

Mr, CuHarrerz. I can’t at the moment point to such a document, but 
I can direct your attention to a great deal of evidence that is in the 
files of the Department of Justice. 

Mr. Maerz. How would you know about the evidence in the files 
of the Department of Justice ! 

Mr, Cuarrerz. I am going to tell you in a minute. In the first 
place, I, myself, stated to the staff of the Department of Justice just 
exactly what that policy was and had been. 

Mr. Materz. When was that? 

Mr. Cuarretz. In the meeting with the staff of the Department of 
Justice at which Mr. Hunt was present when we talked about the pro 
rata case. I started off the conference by explaining our policy on 
it 





Mr. Matetz. When was that? 

Mr. Cuarrerz. The date is in the record. 

Mr. Maerz. Would you give us the date again ? 

Mr. Cuarretz. August 23. 

Mr. Materz. Of what year? 

Mr. Cuarretz. Of this year. 

Mr. Materz. Oh, of 1957? 

Mr. Cuarrerz. It doesn’t make any difference. The reason I say 
that is that our policy, far from being one of concealment, was to de- 
fend ourselves. We had to be in a position at all times to prove that 
we didn’t overpay. Our records were kept on that basis so that we 
could demonstrate at any time that we didn’t overpay. Now when 
the FBI came in to check our reports, they had the dividends payable 
and the dividends paid, and they in turn in their audit. unquestion- 
ably, when they checked our records, checked what we claimed to be 
dividends payable and what we claimed to be dividends paid. 

Mr. Maerz. That is a conclusion of yours, is it not? That is a 
conclusion. 

Mr. Cuarretz. No, that is what our records show, and Mr. Shoe- 
maker tells me that he discussed that fully with the FBI. Now Iam 
assuming that the Department of Justice has that. Now whether 
the Department of Justice has furnished it to you or what their files 
show, I can’t say. But we gave them the facts and they should be 
in documents in the files of the Department of Justice. 

Mr. Maerz. Are you familiar with the testimony of the Depart- 
ment of Justice representative that they had no such information ? 

Mr. Cuarrerz. I think that may be a conclusion. They may not 
have been familiar with the terminology, and as I have said, the 
terminology is informal terminology of our own, maximum and 
minimum, but they certainly were aware of what the facts were as to 
what we claimed to pay and what we did actually pay. 

Mr. Materz. Did you ever write the Department—— 
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Mr. Cuarretz. We didn’t call it a minimum in our records and 
in our report. 

Mr. Materz. I see. Did you ever formally advise the Department 
of Justice in any letter that you were in fact following a dual method 
of valuation ? 

Mr. Cuarrerz. I can comment on that very freely. When you 
have a theory and you're claiming the right to rely on that theory, 
you don’t ondinedth write to the Department of Justice, “this is 
our theory but we don’t have full confidence in it and we also have 
another theory.” I think the lawyerlike and businesslike thing to 
do is what we have done. If you have what you think is a reason- 
able basis, you report that to the Department of Justice. You sub- 
ject your books to audit by them. They question you and ask you, 
as they have done us many times, any questions that they want, and 
if after a period of time they don’t rise any question about it, I don’t 
think you are under any obligation to go to the Department of Justice 
and say “Well, there might be another theory under which we would 
be entitled to less.” 

Mr. Maerz. Did you inform the Department of Justice formally 
at any time that you were, your company or client was in fact using 
this dual method ¢ 

Mr. Cuarretz. Yes. 

Mr. Maerz. Of valuation ? 

Mr. Cuarrerz. Yes. As Mr. Burke has testified, and I am assum- 
ing the Department of Justice files show it, that was the basis on 
which he went to the Department of Justice at that time. He called 
their attention to these twilight-zone funds and he told them that we 
had these funds, we claimed the right to pay them under our reports 
from 1942 to 1949, but we didn’t want to actually dispose of those 
funds without a clear ruling in that from the Department of Justice. 

Mr. Materz. We are still waiting for the memorandum, Mr, Chaf- 
fetz. Can you point to any such memorandum or document or any 
memorandum of a conference that you had with the Department of 
Justice ? 

Mr. Cuarretz. I have answered your question on that, we can’t. 

Mr. Maerz. Please let me finish my question. 

Mr. Cuarretz. I suggested it is not relevant at the moment. 

Mr. Materz. You cannot? 

Mr. Cuarretz. No. 

Mr. Maerz. Can you point to any memorandum or any other docu- 
ment which indicates directly or indirectly that you have made dis- 
closure to the Department of Justice with respect to your undeclared 
dividends account ? 

Mr. Cuarretz. Every one of our reports show that. Every one of 
our reports shows that. we have a certain amount of dividends pay- 
able and in another line we show the dividends actually paid, the dif- 
ference available in our dividend account. 

Mr. Materz. Every one of your reports were on the basis of maxi- 
mum valuation ; is that correct? 

Mr. Cuarretz. Our dividends available account was the difference 
between the maximum valuation and the minimum valuation. 

Mr. Materz. Do not your reports to the Denartment of Justice 
show only surplus earnings? 
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Mr. Cuarrerz. They show dividends available, earnings available 
for dividends. 

Mr. Materz. We will return to that point in a moment. 

Mr. Cuarretrz. They have a different line which shows earned sur- 
plus, frozen surplus. 

Mr. Materz. What assurance is there, absent a complete and new 
audit, that the dividends that Service Pipe Line Co. has paid to 
Standard of Indiana are not payments from the undeclared dividends 
account ? 

Mr. Cuarrerz. We have the assurance of our comptroller on that. 
And I have the knowledge that the parent company throughout my 
experience with this matter has insisted that the Service Pipe Line 
Co. do not pay any dividends in this area, and it has been one of my 
responsibilities representing the parent company in these conferences 
to ascertain that that was true, and specifically, as our memorandum, 
the one prepared in Chicago after the Department of Justice’ letter 
shows, specifically the result of that conference was the decision to 
continue the policy, and the parent company insisted on it. 

Mr. Materz. What assurance does the Government have, absent 
the 

Mr. Cuarrerz. Our books are available for audit. 

Mr. Maerz. In other words, I take it that it is the policy of the 
Standard Company of Indiana and the Service Pipe Line Co. to make 
available to the Department of Justice its files in toto; am I correct? 
Could you answer the question ? 

Mr. Cuarretz. I don’t want to answer that question in the abstract. 
I will say this to you: That anything you got from us they would have 
gotten too. We never would have treated you differently from the 
Department of Justice on this matter. 

Mr. Maerz. Thank you very much. Now has the Department of 
Justice in the course of its investigation of Service Pipe Line Co. to 
ascertain whether Service was complying with the decree ever re- 

uested Service to make available to the Department of Justice all its 
les relating to the decree ? 

Mr. Cuarretz. No. 

Mr. Materz. Mr. Burke, I think you interjected. Has the FBI ever 
requested the Service Pipe Line Co. to make available all its files 
relating to the decree ? 

Mr. Burke. Mr. Shoemaker tells me yes. 

Mr. SHorMAKER. Yes. 

Mr. Materz. When was that? 

Mr. SHommakeEr. In 1953. 

Mr. Materz. In 1953, sir? 

Mr. SHormaxker. That was the instruction that we were discussing 
this morning. 

Mr. Materz. Yes. Did the Service Pipe Line Co. make available 
to the FBI all the documents that the Service Pipe Line Co. made 
available to this committee, Mr. Shoemaker ? 

Mr. Suormaxker. I’m not sure he went through the correspondence 
files. He was primarily interested in accounting matters and we dis- 
played all of the computations that we had made for both minimum 
and maximum valuations. Could I make one suggestion to you on 
the actual reports we filed? I am using here the calendar year 1942. 
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On line 8 we show an amount of $364,000 there and label it “Dividends 
allowable in subsequent years, line 2 less line 7.” 

I think from that any accountant would know that we have not 
paid all of the claim we are entitled to. 

Mr. Maerz. Mr. Shoemaker, did the Service Pipe Line Co. make 
available to the FBI in the course of its 1953 investigation the various 
opinions of general counsel that has been referred to this morning 
with respect to the various plans and the propriety under the decree 
of following various plans ? 

Mr. Suormaxer. I doubt if he did. I know we discussed it from 
time to time. 

Mr. Materz. With the FBI agent? 

Mr. SHoeMakeEr. Yes. 

Mr. Materz. Did you make them available to the FBI agent ? 

Mr. SuHormaker. I doubt if he called for them. 

Mr. Materz. I beg your pardon. 

Mr. Suormakenr. I say I doubt if he called for them. 

Mr. Maerz. Was he familiar with the fact that such legal opinions 
were in the files of the Service Pipe Line Co. ? 

Mr. SHormakeERr. I assume he was, because in the discussion I was 
very free with him. 

Mr. Maerz. And did you direct his attention to these various legal 
opinions of the legal counsel of your company ? 

Mr. SHormaxker. I don’t recall that the question came up the way 
you are bringing it up now. 

Mr. Materz. You mean the question never came up ? 

Mr. SHormaker. I don’t think he was 

Mr. Cuarrerz. The point is that we were always frank I believe with 
the Department of Justice in indicating that there were areas of doubt, 
and they knew that with respect to the dividends actually paid, we 
were leaning way over backwards. They knew there was an area as 
to where there was doubt. Where there is doubt that means that there 
is a lawyer’s doubt as to a question of interpretation of the decree. 
We never made any bones about that. 

Mr. Maerz. The point I am trying to get at is this: 

Did the representative of the Department of Justice, namely the 
FBI agent, request permission of Service Pipe Line Co. to examine all 
oe records, files, correspondence and so forth, pertaining to this 
decree ? 

Mr. SnHormaker. I don’t think he did. I think he was more inter- 
ested in the accounting phase of how we made our computations. 

Mr. Materz. Would you say that he limited his investigation to the 
accounting phase ? 

Mr. SHormaker. As farasI know, that is correct. 

Mr. Maerz. I beg pardon ? 

Mr. SuHormaker. I say as far as I know, that is correct. 

Mr. Maerz. All right, sir, thank you. 

Mr. Suormaker. I don’t know what he had in his report in the way 
of explanation or schedules. 

Mr. Harxrns. Mr. Shoemaker, you have before you the 1942 report, 
is that right ? 

Mr. SHoemAKeERr. Yes, sir. 
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Mr. Harxrns. That report was submitted to the Attorney General 
on the basis of maximum valuation, was it not ? 

Mr. SHormaker. Yes, sir. 

Mr. Harxrns. And it shows on its face that 7 percent of that maxi- 
mum valuation was available as earnings basis, is that right ? 

Mr. SHorMAKER. Yes, sir. 

Mr. Harxrns. And it also shows that you have dividends avail- 
able for distribution subsequently; is that right? 

Mr. SHormaker. That’s right. 

Mr. Harkins. Where on that report is there any indication that 
there is an undeclared dividends account in Service Pipe Line? 

Mr. SHormaker. This item 8 automatically qualifies under para- 
graph 3 (c) of the decree. 

Mr. Harkins. Yes, but the Undeclared Dividends Account was 
the difference between the valuations eligible to be paid under the 
maximum valuation and the dividends actually paid under minimum 
valuation; is that not right ? 

Mr. SuHormaker. There is no obligation on the part of the corpora- 
tion to pay out all of its profits or at least up to the top. 

Mr. Harrys. Will you answer my question, please? Will you 
repeat the question, Mr. Reporter? 

(Question read.) 

Mr. SHormaker. Yes. 

Mr. Harxrns. How can that show on a report where the valuation 
is based on the maximum theory and does not even reflect that there is 
a minimum valuation theory involved in the problem? 

Mr. Suormaxer. I think when you take hens reports year after 
year and that pattern shows up consistently, it wouldn’t be much of a 
difficulty for an accountant to say that you were following some dif- 
ferent pattern, and they could certainly come back and ask why. 

Mr. Harkins. It is not apparent on its face? 

Mr. SHorm4keEr. By deduction I think it is. 

Mr. Harxrns. Do you believe it would be possible, in an analysis 
of the original reports from 1942 to 1949, to find out that Service Pipe 
Line had paid dividends on the basis of minimum valuations? 

Mr. SHormaxker. That we were not paying all of our profits out? 

Mr. Cuarretz. Why is that important? Why is it important 
for us to report—— 

The Cuarrman. That is not your concern. That is ours. 

Mr. SHormaxker. That might not disclose the value unless you 
wanted to divide this 4 million by 7 percent. 

Mr. Harxrns. Sir, all the reports were on the basis of the maximum 
valuation, and the maximum valuation itself would include pro- 
ee for paragraph 3 (c) funds, paragraph 3 (d) funds, paragraph 

nds. 

Mr. SHormaker. We reported what we considered. 

Mr. Harkins. You reported all that under the maximum valuation, 
but you did not report, did you, anything about a minimum valua- 
tion or the difference between actual payments under the minimum 
valuation theory and the amounts eligible to be paid under the maxi- 
mum valuation theory ? 

Mr. SHormaker. It was not spelled out. 
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The Cuarman. That will conclude the testimony of both Mr. 
Burke and Mr. Shoemaker, and the Chair wishes to announce that 
we are very grateful to Mr. Burke and grateful to you, Mr. Shoe- 
maker and your colleagues. 

I want to say that Mr. Burke and Mr. Shoemaker have been very 
patient. We are sorry we had to hold you so long. I find that your 
statements were direct and clear, and for that we are grateful. 

Mr. Crarretz. We appreciate very much your very courteous 
treatment of us too, Mr. Chairman. 

The Cuarrman. The record will be held open, Mr. Chaffetz, for any 
changes you want to make, but be sure to indicate those changes or 
the submission of additional data to counsel. 

Thank you very much, sir. 

Mr. Cuarrerz. Thank you, sir. 

(The prepared statements of Messrs. Burke and Shoemaker are as 
follows: 


STATEMENT BY J. L. BURKE, PRESIDENT, SERVICE Prre LINE Co. 


My name is J. L. Burke. I live in Tulsa, Okla. I am president of Service Pipe 
Line Co, and have been since 1948. I was elected a director in 1946, and have 
been continuously employed by the company since 1920; as traffic manager from 
1924. Service is a wholly owned subsidiary of Standard Oil Co. (Indiana). 


THE COMPANY’S OPERATIONS 


Service Pipe Line’s sole business is transportation of crude oil by pipeline 
as a common carrier. Our system consists of 14,800 miles of pipe in 15 States. 
We serve directly or through connecting carriers a total of 73 refineries. This is 
approximately 25 percent of all refineries in the United States. Only 11 of these 
refineries are owned by our parent company or affiliates. 

On the average we deliver 840,000 barrels a day of crude, of which 257,000 go 
to nonaffiliated refineries. 

We are intensively engaged in soliciting additional movements from anyone we 
are in a position to serve, in active competition with other pipeline common 
carriers. Whatever may have been the situation more than a quarter of a 
century ago, for sometime now there has been and exists today a very real 
rivalry for the transportation of crude oil for the independent refiners. 

These facts as to our company portray a somewhat different picture of our 
common-carrier operations than is generally understood. The fact is that the 
entire pipeline business has changed immensely in the past 25 years. 


IMPORTANT CHANGES IN PIPELINE INDUSTRY 


A discussion of the changes in the pipeline industry is appropriate at this 
point because the significance of the pipeline consent decree and of our activities 
with respect to it are not apparent unless the decree is related to the industry as 
it exists today. The changes which I will outline are due to technological prog- 
ress in the industry, to alterations in industry structure, and to the adaptation 
of the industry to a growing national economy. For the sake of brevity I will 
not attempt to document the points of this summary. 

1. Prior to the early 1930’s crude oil pipelines were generally regarded as plant 
facilities of their refinery owners. The pipeline system for the most part con- 
sisted of thick-wall, low tensile strength pipe having a diameter of 12 inches or 
less, It was a system typified by high investment and high operating cost per 
barrel of throughput. Any substantial increase in volume usually involved a 
comparable increase in investment and operating cost. This situation was re- 
flected in the tariffs filed by pipelines. The rates were high, practically at rail 
levels. Also, minimum tenders were high. 

2. A series of developments in 1933 and 1984 began to alter the attitude of 
the pipeline companies. Among these developments were rate reductions ordered 
by the Railroad Commission of Texas in 1933. The ICC in 1934 undertook an 
exhanstive investigation of the reasonableness of pipeline rates and gathering 
charges, as well as regulations and practices. The ICC’s general investigation 
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itself arose from an unusual set of circumstances. In 1934, Stanolind Pipe Line 
Co. (now Service) had filed tariffs with the ICC reducing certain rates. A group 
of refiners sought suspension of these reductions on the ground that they gave 
the parent company—the sole shipper through the line—an advantage over the 
complainants who had only rail facilities available to them. The Commission 
refused to suspend these rate reductions, but entered into an industrywide gen- 
eral investigation on its own motion. 

In the face of public criticism of pipeline rates and profits, corrective action 
voluntarily taken by the industry resulted in widespread rate reductions. In 
our own company, which is probably typical of the industry, rates were cut in 
half between 1934 and 1940. In 1940, the ICC held in a decision under its gen- 
eral investigation that pipeline rates yielding more than 8 percent return and 
minimum tenders in excess of 10,000 barrels were unreasonable. This was a full 
year before the entry of the consent decree. 

8. World War II resulted in tremendous increases in the petroleum require- 
ments of the Armed Forces and of industry. To eliminate crosshauls and back- 
hauls, pipelines were extended and interconnected. New joint through rates and 
routes were established. Most important, the scarcity of steel and the expanded 
need for crude oil at refinery centers resulted in the evolution of the large 
diameter line. The capacity of a line increases by about the cube of its diameter, 
but investment and operating costs increase at a much lower rate. When it 
became apparent that a large diameter line when used to capacity would result 
in much lower investment and operating costs for each barrel of crude trans- 
ported, keen competition developed for pipeline traffic. 

4. The postwar growth in demand for petroleum products required further 
expansion of the pipeline system. The expansion of an old pipeline or the build- 
ing of a new one is an inherently hazardous business. Investment is large. 
A crude oil pipeline is designed to carry only a single commodity in one di- 
rection. The source of supply may disappear and there is always the possibility 
that the refiner at destination may shift to another source of supply. 

The developers of crude pipelines are nearly always refiners seeking to pro- 
vide a source of crude for their refineries. Although it is essentially only re- 
finers who build pipelines, nevertheless the economic incentives already de- 
scribed make it desirable to build the largest possible line and to operate it 
at capacity. This is what brings about competition for business and provides 
substantial benefit to independent refiners. These independents are now in 
the position of obtaining low-cost transportation without having to assume the 
risk of investment or the burden of operation. The independent refiner is 
free at all times to find a competitive carrier or another source of supply. 

5. This competition for business has resulted in new connections to producing 
areas, in the extension of a carrier’s pipeline to refineries not previously 
served, in rate reductions, and in the replacement of old systems by new large 
capacity lines. I will digress for a moment and cite an example from our 
company’s experience. Service had a combination 12- and 16-inch line with 
many stations from the Rocky Mountain area to the midcontinent. It was on 
a route originally laid out in 1923. In 1950 a competitor—Platte Pipe Line Co.— 
announced, and in 1952 completed a modern 20-inch line from the same origin 
to the same destination area. Platte’s initial tariffs published rates 9 cents 
per barrel lower than Service. It increased its capacity in 1953 and 1954. 
Service’s calculations showed that the economies of its competitor’s operations 
were such that, if it reached capacity, its rate to yield an 8 percent return 
would be so low that Service could not recover its depreciation if it published 
a competitive rate. Then a new 18- to 20-inch line was announced by Arapahoe 
Pipe Line Co., from the same origin area, with ability to reach the same 
destinations. Already flanked on one side, Service found itself in prospect of 
being surrounded. The alternatives were simple: build a new line, or quit. 
Service built a new 625-mile 20-, 22-, 24-inch system with the highest potential 
volume and the lowest potential cost. A vital factor in the calculated risk 
decision was the hope of securing nonproprietary traffic. As soon as it an- 
nounced construction, Service reduced rates to a competitive level. It has 
since, in 1957, initiated a further reduction. 

As a result of the changes described above the pipeline industry has changed 
its character completely. Instead of continuing to be a group of more or less 
unrelated plant facilities, the industry has developed into an interconnected 
network of true common carriers. Every refinery in the Nation, other than 
those built expressly to be supplied by water or local production, is served by 








CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 124] 


one or more pipelines today. The independent refiner ordinarily has a choice 
of pipeline routes and crude oil sources. Producers who have a market for 
their crude can get connnections for their wells provided that the economics 
make connections feasible. An example of the pipeline industry’s common 
earrier status is the fact, already mentioned, that Service serves 73 refiners, 
almost a quarter of the Nation’s total. 

I also wish to emphasize that a major contribution to reduction of rates and 
to making the crude oil pipelines of the country available at low cost to shippers 
generally has been the advance in technology that I have mentioned. It has 
been largely on this account that pipeline rates have countered the general 
inflationary trend of recent years while other transportation costs have been 
mounting year after year. Our rates are lower than they were in 1950. Tech- 
nology plus competition that it has induced have been prime factors in this 
picture. 

THE CONSENT DECREE 


You can see from what I have said that the consent decree represents only a 
part of the picture in our industry today so far as rates are concerned. I have 
already mentioned that the ICC had taken action with respect to rates a full 
year before the time the consent decree was entered. We feel that the Depart- 
ment of Justice may have interjected itself into this situation without having 
the background, statutory authority, or the facilities for undertaking the rate 
regulation in this industry which in effect the consent decree undertakes to do. 
We hope that this committee, in its investigation of the consent decree, will con- 
sider whether the Department of Justice was warranted in invading an area 
that Congress intended the Interstate Commerce Commission to cover. 

I wonder now whether it would not have been better for all concerned if the 
matter had been left to the ICC. The ICC had—and still has—full authority 
to deal with pipelines rates, regulations, and practices. My own view is that, 
at the time the Department of Justice acted, the Commission was carrying out the 
very purpose that the decree was designed to serve. 

With respect to the decree itself, I had no part in the negotiations which 
preceded it, nor in the decisions which brought it about. The decree is, in effect, 
a special type of regulation applicable to our industry. We have to live with 
it. We have to concern ourselves with its proper interpretation and application. 
We have to deal with both the Interstate Commerce Commission and the Depart- 
ment of Justice because the activities of the former are necessary to the imple- 
mentation of the decree, and because the latter is responsible for its administra- 
tion. 

Your committee has asked me to express my views with respect to our activties 
in connection with the consent decree. 

At the request of this committee, we have recently furnished you with copies 
of all reports and correspondence with the Department of Justice under the 
decree, as well as voluminous files of correspondence between Service and its 
parent company and others on a variety of subjcets. At your request we also 
furnished certain tabulations showing our capital structure and details of vol- 
umes handled for all shippers. 

These files reflect fully the activities of Service Pipe Line Co. in connection with 
the decree. They show, I believe, a very conscientious consideration of the prob- 
lems of interpretation that arose. Where there were questions they were exten- 
sively debated within our own company and with officials of the parent company 
and with counsel. Conflicting views were recorded together with conclusions 
arriving at. 

The decree provides very heavy penalties, in the form of treble damages, for 
any overpayment of dividends. On this account, we at all times exercised the 
utmost caution in avoiding any payment which might subject us to penalties. 
Our parent company also watched this carefully and insisted on being assured 
that it did not receive any dividend payments which involved any risk of 
penalties. Where there was any doubt, we leaned over backward and withheld 
any dividend payments that might be held to be in excess of those permitted. 

There have, of course, been some doubtful areas. This should not be surprising 
when it is considered that the decree was plowing entirely new ground. In some 
instances we sought opinions of the Department of Justice, and in all instances 
of doubt we did no more than to preserve our position on the record until the 
issue was resolved. 
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Because of certain questions raised by staff counsel on Tuesday last, I wish 
to make these categorical statements at this time: 

1. We did not file any false or misleading reports with the Department 
of Justice. 

2. We did not keep two sets of books. The Interstate Commerce Com- 
mission requires accounts and records to be kept in accordance with their 
regulations. Their examiners have checked our records frequently to see 
that the accuracy and integrity of the accounts are constantly maintained. 
These same records also were thoroughly checked by the FBI in 1953. Our 
policy of paying dividends on a minimum valuation basis was discussed 
with the FBI agent at that time. 

3. Every report we filed with the Department indicated both the amounts 
we claimed as dividends payable and the amounts of dividends actually paid. 

4. We filed amended reports only when we believed the circumstances 
required us to do so. The false impression may have been given here the 
other day that we amended our reports whenever we thought up a more 
advantageous valuation theory. Reference to amended reports we filed 
will show that this insinuation is without basis. The Department was in- 
formed on each occasion why we felt obliged to amend our earlier report. 

5. The Department was thoroughly informed as to the theories of valuation 
that we claimed, so that they could readily decide whether or not they 
agreed with our theories. When they questioned us, we informed them 
exactly what we contended. The Department was never in the dark as 
to what we claimed. They knew also from our reports that we actually 
paid out lesser amounts. 

Needless to say, we did not set out in our reports our reasons for paying less 
than we claimed the right to pay. But we never declined to disclose or discuss 
this either. Our accounts and records were carefully kept in such manner that 
this was always apparent on the face of them. That was in order that we 
could always show that we did not overpay. In fact, when our counsel dis- 
cussed the prospective pro rata litigation with the Department staff, we specifically 
told them about our policy in this respect and how we kept our records. 


VALUATION 


I take up now the matter of valuation. Pipelines were valued by the ICC as of 
December 31, 1934, under the requirements of section 19a of the Interstate Com- 
merce Act. By the time the consent decree, which provides that earnings should 
be measured against latest final valuation, was entered 7 years later, many 
changes had been made in carrier property. The decree was entered shortly 
after war broke out in December 1941. Thereafter, under close control of mate- 
rials and directives by the Government as to construction of pipelines, our com- 
pany made substantial investments to increase capacity and to extend lines to 
meet wartime requirements. During the war years and up to the end of 1947 we 
invested $65 million in additions (more than one and one-third times our 1934 
valuation), and increased our traffic in barrel-miles by 70 percent and our barrels 
delivered by 75 percent. 

The matter of arriving at our annual valuations under the terms of the decree 
became an important problem. Valuation by the ICC is basic to the decree, since 
it both limits dividends which can be paid to a shipper-owner and restricts the 
use of funds earned in excess thereof. 

With reduced manpower and priority valuation work for other branches of the 
Government, the ICC could not undertake a new valuation of pipeline properties 
during the war. Although the ICC’s exact valuation method had never been dis- 
closed, our accountants and engineers empirically arrived at what approximated 
that method. 

ORIGINAL REPORTS TO ATTORNEY GENERAL 


In our annual reports to the Attorney General under the decree for the period 
1942-49, in order to preserve our position with respect to the proper method of 
bringing valuations down to date, we reported the valuation arrived at by our 
company accountants, using the empirical formula previously mentioned. With 
respect to dividend payments, pursuant to our policy previously mentioned, we 
used a minimum valuation, based on a narrow construction of the decree: To the 
1934 final valuation we added the value of additions and betterments, deducted 
retirements, and depreciated the entire property. We did not believe then, and 
we do not believe now that the decree contemplated such an unreasonable basis. 
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We used it only for dividend payments, and only, as I have stated, to be perfectly 
safe in the absence of an annual valuation by the ICC, 


NEW VALUATION 


At the conclusion of the war, when we could return to peacetime operations, 
and Government agencies could return to their normal statutory duties, it was 
obvious to us and others in the pipeline industry that the long-term solution to 
the problem lay in obtaining annual valuation of our properties by the ICC. To 
keep currently informed as required by law, the Commission had required us to 
furnish detailed annual reports of property changes ever since its original valua- 
tion in 1934. The carriers are also required by law to cooperate with and aid 
the Commission in its valuation work, and this had been freely done since 1934. 
In order to arrive at annual valuations from this already available basic infor- 
mation, the Commission had only to audit and compile the data and make: the 
necessary computations. 

It seemed entirely logical to us then, and it does now, that if one department of 
the Federal Government is party to a requirement that earnings be limited and 
frozen based upon valuation of properties by another department, then the other 
department has a duty to provide that valuation on a current basis, especially 
when the general law makes provision for such valuation. 

Furthermore, it was necessary for the Commission to bring its valuations down 
to date, because, since 19384, a number of new companies had been created, some 
of which had been valued as of an intervening time; substantial changes had 
been made by many pipelines under Government coordination and control during 
the war years; and many were expanding to meet postwar demands. In addi- 
tion, such vast technological changes had occurred in the industry that 1934 
valuation data simply had no bearing on 1947 pipelines; many 1934 properties 
had been replaced, and much Big Inch pipe had been laid. 

The Commission undertook a new evaluation of all pipelines as of December 
31, 1947. But it developed that the Commission’s appropriations, which had 
been cut during the war as its employees were called into the armed services, 
did not provide funds to carry out the 1947 pipeline valuation program. We 
solicited support in Congress for increased appropriations for the Commission 
for this purpose. The Congressional Appropriations Committees recognized the 
merit of the request. In 1949, the Congress included in the departmental appro- 
priation bill for the fiscal year beginning July 1 a specific amount of $100,000 
earmarked for pipeline valuation. Each year except one thereafter through 
fiscal 1955, Congress continued to earmark funds. After 1955 necessary funds 
have been provided in general appropriations to the Commission. 

The entire program of revaluing all pipelines as of 1947 was completed in 
1952. Meanwhile representatives of our company over a period of several years 
conferred with members of the ICC and its Bureau of Valuation staff on the 
subject of annual valuations. The propriety of the pipelines’ request for annual 
valuation so as to comply with the decree was recognized by the Commission. 

The Bureau of Valuation simplified its internal procedures, without changing 
its fundamental method of evaluation in any essential, and in 1952 embarked 
on a program of providing annual valuations for each year after 1947. This 
program is continuing. 

The accounting and engineering experience and knowledge of the pipeline 
industry was made available to the ICC and its Bureau of Valuation in evolving 
practical, workable, and simplified procedures for annual valuation. At the 
request of the ICC, individual companies in the industry, including ours, fur- 
nished clerical help to the Commission during part of the period of shortage of 
funds. 

REQUEST FOR OPINION OF THE DEPARTMENT OF JUSTICE 


The Commission’s completion in 1950 of our valuation as of December 31, 1947, 
disclosed one adjustment in the empirical formula for the years 1941 through 
1948 arrived at by our engineers and accountants: We had based our calculations 
on a set of indexes slightly different than those used by the ICC. 

Since reports for each year had been filed with the Department of Justice, as 
required by the decree, it became necessary to amend reports already filed after 
receipt, in 1950, of the new evaluation. These amended reports gave effect to 
the ICC’s valuation method. 

In connection with these amended reports several questions requiring con- 
struction of the decree arose. These concern the use of the empirical method 
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‘for the years 1942 through 1947, and whether the 1947 valuation was the “latest 
final” since some of the staff at the Department of Justice were contending that 
“latest final valuation” was for all time the 1934 ICC valuation. 

These questions, and the “pro rata” question commented on more fully later, 
were submitted to the Department of Justice with Service’s first amended reports 
in 1950. Extensive statements and briefs in support of our position on these 
questions were filed. Copies of all this material have been furnished to your 
committee. 

‘Our reason for going to the Department at that time was that we had accu- 
mulated substantial amounts of what we believed to be free funds available for 
investment in property and inclusion in our evaluation. We explained this fully 
to the Department. We had refrained from using the funds under our conserva- 
tive policy of applying the decree to which I have previously adverted. At this 
same time we were borrowing from banks, funds to finance our expansion 
program. 

After several conferences between Service representatives and the Department 
ot Justice, the Department answered Service’s questions in a construction letter 
dated September 14, 1950. 

The Department’s ruling presented further problems of interpretation. Our 
dividend payments to our parent company were so low that no question of over- 
payment was presented. We needed and used all the available funds in the 
business. But we had to amend our prior reports to conform to the Depart- 
ment’s ruling. In doing so we incorporated the theory that I personally strongly 
believed was what the Department’s letter said, even though our counsel believed 
otherwise. We informed the Department exactly how we applied their letter, 
and a member of the staff of the Antitrust Division subsequently confirmed that 
they understood this fully. No question was raised about it. What I should 
like to emphasize is that not $1 of the accumulated funds previously referred 
to has been paid out as dividends, 


PRO RATA VALUATION 


For some unexplained reason, the Department did not rule on our use of pro 
rata valuation, although its use was subsequently questioned. 

Pro rata valuation is the inclusion in valuation for any calendar year of a 
part of the value of additions and betterments completed and put in service 
during that year, and the deduction of a part of the value of properties retired 
during that year, in proportion to the number of months the property was in 
service and contributing to earnings during that year. For example, if a facility 
was completed and put in service on August 1 of any year, five-twelfths of the 
value of that facility, computed as of the close of the preceding year, is in- 
cluded in the valuation. And if a facility is retired on August 1 of any year, 
five-twelfths of the similarly computed value of that facility is deducted from 
valuation. 

During the war and since, we have built substantial revenue producing prop- 
erties and placed them in operation as soon as completed. Completions have 
been at various times during the year, frequently early or mid-year since pipe- 
line construction is carried out preferably in good weather in the late spring 
and summer. We have also retired properties representing substantial value 
from time to time and have reduced valuations for the year in which retired in 
accordance with the method previously outlined. 

One would normally assume that property producing earnings would neces- 
sarily be included in valuation which measured the disposition of the earnings. 
Nevertheless, we recognize that this pro rata issue is a debatable one due to 
the particular language of the decree. On this account we were very careful 
not to make any dividend payments based on pro rata valuation. In our re- 
port for 1955, which is made the basis of the recent motion filed against us by 
the Department of Justice, it is stated that certain dividend payments were 
related to pro rata valuation resulting from additions and betterments com- 
pleted during a prior year. But these payments were made in a year during 
which there were very substantial retirements, so that applying the pro rata 
principle consistently, our valuation for that year was substantially reduced. 
Had we not applied the pro rata principle, permissible dividend payments would 
actually have been considerably greater than we claimed. Rather than benefit- 
ing us, we were substantially prejudiced by the use of pro rata valuation. 
Moreover, there were adequate permissible amounts available for the payment 
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of the dividends for that year without any reference to the matter of pro rata 
valuation. 

We called the pertinent facts to the attention of the Department of Justice 
when as a matter of courtesy they appraised our attorneys that they had under 
consideration litigating this matter. The Department has nevertheless filed its 
motion in the court. 

CONCLUSION 


In conclusion, to the extent that there are problems of interpretation of the 
decree, we believe this is inevitable when the Department of Justice has under- 
taken to supplant the regulatory agency designated by the Congress. Notwith- 
standing this inherent weakness, however, the basic question is whether there 
have been any payments by a carrier to a shipper-owner in excess of those au- 
thorized by the decree. Our company has made no such overpayment. 


STATEMENT BY J. L. SHOEMAKER, FINANCIAL VICE PRESIDENT, SERVICE PIPE 
LINE Co. 


My name is J. L. Shoemaker. I live in Tulsa, Okla. I am financial vice 
president and a director of Service Pipe Line Oo., having been so elected in 
1948. I have been continuously employed by the company since December 1919, 
in a variety of accounting jobs. 

I am chairman of the engineers-accountants valuation committee of the 
division of transportation of the American Petroleum Institute, and have been 
chairman of that committee and its predecessor since January 1950, as well as 
a member of it since its formation in 1934. 

Your committee has expressed an interest in my views as to the activities 
of Service Pipe Line Co. undér the Pipe Line consent decree and the activities 
of the engineers-accountants valuation subcommittee of the American Petroleum 
Institute. 

As to activities of the company, Mr. J. L. Burke, president, has been called 
to testify. I concur fully in the statement he has filed. 

The API committee, of which I am chairman, has always confined its activities 
to valuation of pipeline properties by the Interstate Commerce Commission as 
required by section 19a of the Interstate Commerce Act. This valuation, of 
course, is basic to the decree. 

The API committees concerning themselves with valuation were established 
in 1934 at the request of the Bureau of Valuation. This pattern of industry 
cooperation and assistance, required by law, had long been established in the 
valuation of railroads. The first committee established was a general valuation 
committee, of which I was not a member. Shortly thereafter, the need for a 
technical subcommittee became apparent, and the engineer-accountants valua- 
tion subcommittee was appointed in November 1934. I was one of the 19 original 
members of this subcommittee, of which Ralph McLaughlin was original chair- 
man. In 1940 Mr. Laughlin went into Government service, resigned as chairman, 
and Vice Chairman C. M. Rosebrugh became chairman. No vice chairman was 
appointed. During Mr. Rosebrugh’s absence, he ordinarily designated me as 
acting chairman. 

Mr. Rosebrugh suffered a heart attack in January 1950. On an emergency 
basis, I was appointed temporary vice chairman; after Mr. Rosebrugh’s death 
I was appointed chairman, in which position I continue to serve today. 

In January 1956, as part of a reorganization of the Division of Transportation 
of the API, the main committee on valuation was discharged and our group 
became a full committee rather than a subcommittee. 

The committee had been functioning for 7 years before the consent decree 
was entered. Appointed before the first valuation order was served in 1935 to 
find valuations as of December 31, 1934, it had worked closely with the Com- 
mission’s Valuation Bureau through all the period of those initial valuations 
which were found by the Commission during the period December 1937 to 
May 1940. 

The committee on pipeline valuation, under which our subcommittee worked 
at the time, decided shortly after the decree was entered that the interpretation 
of the decree was a matter for the individual carriers, and that the committee 
and our subcommittee would not concern itself with the decree or its inter- 
pretation. 
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We have continued to address ourselves solely to valuation. Since neither 
we nor the Commission operate in a vacuum, however, everyone realizes the 
importance of vaiuation to the carriers in complying with the decree. 

The Commission’s Bureau of Valuation was the chief valuation agency of the 
Government during the war. Its experts served all branches of the Government 
in condemnation proceedings, confiscation of alien properties, and all other 
types of valuation matters. With many employees called into the armed 
services, it could not do all of its work. As a result, it let pipeline valuation 
work lapse. Although we had all been reporting annual changes in properties 
and prices under the Commission’s applicable orders, it had been unable to 
do any of the work of compiling this mass of detail. 

In 1943 the Bureau of Valuation called on the industry for the first time for 
clerical help in sorting and compiling the reported information. The industry 
furnished this help in the spirit of cooperation and assistance required by law. 

Realizing the vast technological changes and the major replacement of prop- 
erties which had taken place since the initial valuation in 1934, the ICC under- 
took a new valuation as of December 31, 1947, requiring new inventories of the 
earriers. These valuations were found for the industry during the period De- 
cember 1949 through March 1952—2:to 5 years after the 1947 date as of which 
values were found. Some change was made in the 1934 valuation method to 
accomplish this: In 1934, the ICC had itself made the inventories of property. 
In 1947, the carriers furnished an inventory which the Commission’s Bureau 
audited and verified. 

The 1947 valuations showed somewhat different results than those we had 
ealculated in bringing the 1934 valuations down to date, which demonstrated the 
importance to the pipeline industry of getting current valuations from the ICC 
so as to permit compliance with the consent decree. I and other members of my 
committee repeatedly urged the staff of the Bureau of Valuation and members 
of the Commission to embark on a program of annual or at least current val- 
uation, suggesting and cooperating with them in finding simplified means of ac- 
complishing this. 

Some of our suggestions were adopted and some were not. The Bureau 
itself initiated reporting simplifications—none of which affected the integrity 
of valuations as found. Practically all of this streamlining was pointed toward 
minimizing the clerical work required of the Government. 

The Commission had always audited our verified inventories and done the 
clerical work of applying and extending their prices. My company’s inven- 
tory consists of 1,893 pages of closely spaced figures—more than 25,000 cal- 
culations involved in pricing alone. 

In 1951 the Bureau of Valuation returned our reports of property changes 
for the years 1948, 1949, and 1950, requiring us to price them, Since we had 
already extended our own copy using prices the Commission had found, in order 
to check the work of the Commission, it did not entail any additional work on 
our part; it merely eliminated duplicate effort. Our priced reports were re 
turned to the Commission for auditing. 

The 1947 valuations broke down findings for each element of value by each 
primary account by State. This resulted in some 600 different totals for each 
valuation. Starting with 1948 the values for each State were expressed only as 
totals for each element, thus reducing the calculations from 600 to about 50, 
and eliminating clerical work. 

In 1953 the Bureau approved the consolidation of similar individual items 
within primary accounts—grouping those that were homogenous rather than 
requiring each to be reported individually. A vast amount of clerical man- 
hours was thus saved, for staffs of both the reporting companies and the 
Commission. 

The same year the Bureau permitted consolidation of items in various ac- 
eounts which had similar service lives, thus further reducing clerical work. 

The Bureau saved time in analyzing reports by approving standardization of 
the form in which the industry reported cost data. On the other hand, the 
proposal to put the valuation process on electronic accounting machines, which 
would have permitted the carriers to furnish information as punched cards, was 
turned down by the Bureau. 

The engineers-accountants valuation committee now consists of approxi- 
mately 35 members. It meets with the Bureau of Valuation each spring in its 
offices for consideration of annual guide prices and annual and period price 
indexes needed for bringing valuation down to date. 
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The Bureau of Valuation provides the committee with a proposed schedule 
of guide prices for each primary property account. The committee considers 
these proposals and then meets with the Bureau to take any exception it may 
feel appropriate to the proposals. The Commission considers these exceptions 
and decides what the guide prices will be. 

Other meetings of the committee are held on eall of the chairman when mat- 
ters involving valuation arise. 

The clerical help furnished to the Commission during the war and the sub- 
sequent period of short appropriations had the effect of saving the Government 
money without imposing any substantial cost on the carriers. The work per- 
formed in Washington for the Commission was essential to the carriers’ records, 
and copies of the material necessary to their own records were made available 
for company representatives to bring back to their offices. In addition, our per- 
sonnel gained much valuable experience in the information needed by the 
3ureau of Valuation, and subsequent reports reflect an improvement in. the 
manner in which the information is furnished. 

The Cuarrman. Our next witness is Mr. C. I. Thompson, counsel 
for the Atlantic Refining Co., and secretary for the industry nego- 
tiating committee. Mr. Thompson, I know you have been very 
patient and you have been waiting a long time. 

The committee must terminate its activities as far as public hear- 
ing is concerned this afternoon. 

Mr. Tuoompson. Yes, sir. 

The Cuairman. I notice that you have a statement... I wonder if it 
could be possible to epitomize the statement for us. If, however, you 
wish to read it, why that is all right, but it might in the interests of 
saving time be just as valuable if you would epitomize it. 

If that can’t be done of course you can read it, whatever you wish. 

Mr. THomrson. Mr. Chairman, I assure you I'm quite accustomed 
to talking on my feet. I think I could summarize this statement. It 
has, however, been carefully prepared by me under great pressure 
in a very short time. It is very short and what I should like to do, sir, 
with your permission, is to read it and to interpolate some additional 
matters which have occurred to me as of interest to your committee as 
[ go through it. 

The CHairmMan. Suppose you read it. 

Mr. THompeson. I understand, sir, that you have another very im- 
portant matter which requires you to leave about 4 o’clock. 

The Cuairman. I have to leave at 3:30, but the others will be here, 
another member of the committee will be here but I know you put a 
lot of labor into this-and I don’t want to forestall you. Suppose you 
read it. Go right ahead. 


TESTIMONY OF C. I. THOMPSON, COUNSEL FOR ATLANTIC RE- 
FINING CO., AND SECRETARY, INDUSTRY NEGOTIATING COM- 
MITTEE 


Mr. THompeson. May I start by saying, sir, that your extremely 
courteous counsel, Mr. Harkins, called me on the 9th of October. That 
was my first information with respect to any desire on the part of this 
committee to seek any information from me, and asked whether he 
could come and see me in Philadelphia on Friday, the 11th. I said 
of course. He came with Mr. Eisenberg. They asked to see, pursuant 
to a written request which you had made of me, sir, the files of the 
Negotiating Committee and any memoranda which T had pertinent 
to what happened before this decree was entered. As they would be 
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the first to say, I gave them a side office. I turned over all of the 
memoranda to them. They stayed until 9 o’clock at night. I might 
say I didn’t, sir, but my secretary was gracious enough to stay with 
them, and I think it ought to be put on the record that she is a spinster 
and the next morning she said to me, “My, they’re nice boys.” 

The CuHarrMan. I want to say at the outset, Mr. Thompson, that 
you and those associated with you have been very, very courteous and 
very, very cooperative. There isn’t a thing that was requested of you 
that was refused but indeed was granted immediately, sir. 

Mr. TuHomeson. That’s correct. In fact they asked on Friday which 
was the 11th whether I could meet a time schedule of sending to this 
committee a history of what happened 17 years ago in 1940 and 1941 
by the following Tuesday. I must say they spoiled my weekend of 
golf, but they probably saved me money because I am not a very 
good golfer anyhow. I read my files. I prepared this memo Monday 
and I got it out of my office Tuesday evening. It was in their hands 
Wednesday morning. They also asked me to have reproduced ex- 
tremely voluminous files which they indicated. I turned my office 
reproducing department inside out, and those three looseleaf books 
were sent to you, sir,on Thursday. With that preliminary statement 
I will now proceed. 

The Cuarrman. Off the record. 

( Discussion off the record.) 

Mr. THomeson. This memorandum was therefore written pursuant 
to the request of your counsel and filed with you on the 15th of October. 
It refers of course to the history of the consent decree in U. S. v. At- 
lantic Refining Company, et al. 

The Cuarrman. Why don’t you sit down and be comfortable? You 
have worked hard enough. 

Mr. Tuompson. Sir, just like yourself I am used to talking on my 
feet. If and when I get tired, which will probably be rather too soon 
because I am tired anyhow, I will sit down, but maybe I can make this 
a little shorter if I stand up. 

I would like to dispel one misapprehension which Congressman 
Keating had about this case. You see, it is called the United States 
against Atlantic Refining Co., et al., and Mr. Keating was under the 
impression that Atlantic Refining Co. was the sole defendant. Of 
course, Atlantic Refining Co. is named in the caption because it is a 
name beginning with A, and there are 20 major oil companies and 
59 of their pipeline affiliates who were defendants in that proceeding. 

Sir, as you know, I had contemporaneous knowledge of the facts 
which I am about to state. 

The Coatrman. You don’t seem that old. 

Mr. Tuomrson. Thank you, sir, I was a kid at the time. I hope you 
think I still am. 

During the period this decree was negotiated I was acting as counsel 
for the Atlantic Refining Co. I was also acting as secretary for the 
exploratory committee which later became known as the negotiating 
committee of the industry. I was also chairman of the lawyers com- 
mittee during the summer of 1951, which organized and worked up the 
so-called national defense pipeline, which was the first attempt by the 
industry to build the Big Inch. 

I later acted as vice president and general manager of War Emer- 
gency Pipe Lines which constructed the Big Inch during the war. I 
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was therefore there when most of these things happened. I know the 
facts, and what I am about to say is easily documented. 

Before I proceed, sir, there is one thing I wish to call to your atten- 
tion. I am a member of the bar in Philadelphia. I am not a mem- 
ber of the oil industry. I am not now and have never been a mem- 
ber of the API. I ama partner of the so-called Ballard firm in Phila- 
delphia, which is a large firm and has many clients. 

Atlantic has its own general counsel. They use our firm, sir, as 
consulting counsel in matters relating to financing, important tax 
problems and serious litigation. 

We also perform that function for other companies in the oil indus- 
try when there is no conflict between them and Atlantic. 

We represent and have for a number of years the Sinclair Co. locally, 
and in connection with pipeline matters. 

The same thing is true as to the Gulf Oil Co. 

In the past, we have done considerable legal work for Shell, and 
when the recent cases were instituted by the Department of Justice 
against four of the pipeline companies, I was retained as counsel for 
the Arapahoe, and expect to try and argue that case for them. 

I mention that, sir, merely to indicate the nature of my confiden- 
tial relationship with these various companies in the may j 

I understand from you, sir, that I will not be asked questions 
which involve legal opinions which might somehow affect my clients 
or disclose any confidential relationships. Very good, sir. 

Now, going on to this history, in September of 1940, the Government 
filed what you have all referred to, and what we all refer to as the 
“Mother Hubbard” case. It has already been brought out that that 
case involved every possible facet of the oil industry, production, re- 
fining, transportation, marketing and all of its ramifications. 

It also involved all of the so-called major oil companies and sub- 
stantially all of their affiliates and pipeline subsidiaries. 

The section of the bill which related to transportation—I am now 
referring to the Mother Hubbard case—charged that the oil com- 
panies had concertedly caused their pipeline subsidiaries to adopt 
tariffs maintaining unreasonable minimum tenders, and that they 
were maintaining noncompetitive, oppressively high rates, and fail- 
ing to provide terminal facilities. 

It was also charged in the Mother Hubbard case, and this is im- 
portant for you to realize, sir, that rates were returned to the shipper- 
owners under the guise of dividends in violation of the Elkins Act. 

I say in my printed statement it was common knowledge in the 
industry that the prayers for relief as originally drafted had in- 
cluded a prayer for divorcement of pipelines from the major oil 
company owners, that the complaint had been submitted to the 
President’s Defense Commission for review before it. was filed, and 
that the Commission had reached the conclusion that divorcement was 
inconsistent with national-defense planning and that this prayer was 
therefore eliminated. 

In reviewing my files since I prepared this statement, it was much 
more than common knowledge in the industry that that had hap- 
pened. This information came from two sources: 

First, Mr. Jackson, then Attorney General of the United States, 
released the report of the Defense Commission to the public, to the 
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ress on September 19, 1940, some 11 days before the Mother Hub- 
Sond case was filed. He released it as relating to a proposed case 
which the Department of Justice was then planning to file against 
the industry. 

Second, on September 30, 1940, which was the date the Mother 
Hubbard case was filed, Mr. Jackson released not only the usual 
statement of what the case involved, but also the full text of a let- 
ter which he had written on that date to your colleague, Senator Gil- 
lette, explaining the reason why the prayer for a divorcement had 
not been included in the complaint. 

On the same day that the Mother Hubbard case was filed, the De- 
partment instituted suits in the Federal courts under the Elkins Act 
against Phillips Petroleum, the Great Lakes Pipe Line, and the 
Standard Oil Company of Indiana. Two of those suits sought treble 
damages for alleged violation of the Elkins Act. 

The Department had also prepared but had withheld from filing 
similar suits against the other major oil companies in the industry. 

Doubtless because the amounts involved were staggering, the treble 
damage-¢laim$ ‘in the eases filed were limited to thrice the dividends 
received by the major oil companies within a relatively short time 
prior to the institution of the suit. 

The Attorney General’s release stated, and we were subsequently 
told by Mr. Arnold, that the Government regarded these actions as 
corollary and supplemental to the Mother Hubbard case. 

Now, Mr. Chairman, most of the industry lawyers felt that the 
Government’s rebate claim was a legal phantasy which had no merit. 
I, sir, would like to stand up and be counted as one of those who held 
that opinion. However, a number of sound and experienced lawyers 
in this industry, including Colonel Klein, who was then general 
counsel of the Texas Co., threw out a note of caution that judicial 
reaction to novel theories had not since 1933 been easily predictable. 

Now, may I say I think that is the understatement of the week. 
There was no doubt at all that Thurman Arnold 

The Cuarrman. Why did you limit it to 1933? 

Mr. Trompson. There was no doubt that Mr. Arnold, who was 
then Assistant Attorney General, and his staff took this novel theory 
pretty seriously, and they were prepared to push it to an early de- 
cision. 

I am going to come back to that later, if I may. 

They obtained the appointment in one of the Federal courts of what 
you and I, sir, know as an expediting court, a three-judge court from 
whom a decision and appeal could immediately be taken to the Su- 
preme Court, and that brought this Elkins Act business to the fore- 
front. 

In December of 1940, an intimation was received by my firm as 
counsel for Atlantic Refinery in the Mother Hubbard case—the At- 
lantic was not a party to any of the Elkins Act cases—that the De- 
partment of Justice, meaning of course Mr. Arnold, would welcome 
an opportunity to discuss a broad economic solution of the issues 
raised in the case and the collateral pipeline cases. 

We reported this to Mr. Robert H. Colley, who was then president 
of the Atlantic Refining Co. He consnlted a few of the presidents 
of other companies. 
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A meeting of attorneys for the defendants was held, and it was 
concluded that nothing would be lost by calling upon Mr. Arnold 
to find out what he had in mind. 

This visit of the industry people, largely executives, » Pinenene of 
the major companies, occurred on January 29, 1941. ere were 18 
industry representatives present, Mr. Ar nold, and 6 members of his 
staff being also present. 

During the course of that first conversation with the industry, Mr. 
Arnold stated that he was approaching the Elkins Act cases from 
the standpoint that the Elkins Act did not permit a shipper-owner 
to receive any dividends from a common carrier, 

He strongly intimated, in fact upon reflection I will go further 
than that and say he said, that the purpose of the pipeline suits was 
not to recover monetary penalties to the extent of embarrassing a 
great and a very important national defense industry, but as a meth- 
od of accomplishing the economic pipeline objectives sought by the 
Mother Hubbard case. 

At the conclusion of the discussion with these executives, Mr. Ar- 
nold proposed to us, I should say to them—I of course was not an 
industry executive—that there be negotiations between a small com- 
mittee representing the oil companies and a group of his staff, look- 
ing toward a complete settlement of all of the issues raised by the 
Mother Hubbard case and the Elkins Act cases. 

That preliminary session had been held in the morning. At lunch 
the industry group met, discussed the problem, discussed what. Mr. 
Arnold had said, and authorized Mr. Colley, then president of At- 
lantic, to appoint a committee of lawyers to consult with a committee 
to be named by Mr. Arnold in a preliminary manner, an exploratory 
manner, and to report back to the industry the type of economic decree 
that Mr. Arnold wanted. 

Now, that committee, sir, consisted of Colonel Klein, of the industry 
committee ;—he was then general counsel, and later president of the 
Texas Co., and he was chairman of the committee—James J., Cos- 
grove, then General Counsel and later chairman of the board of 
Continental; Don Emery, general counsel of Phillips; the late John 
Greene, general atttorney of Gulf; E. S. Hall, who was then general 
counsel of Standard of Jersey’s United States Marketing Co. the 
late Buell Jones, who was general counsel of Standard of Indiane: 
and myself as the baby neophyte and secretary. That was the 
industry group. 

The first meeting of this committee with Mr. Arnold’s group was 
held on February 10, 1941. The Department of Justice was repre- 
sented by Mr. Arnold, who was of course around Washington; Mr. 
Asbill—I understand he is practicing law in Washington—Watson 
Snyder, who is now retired. Incidentally, somebody asked who he 
was. He, to my recollection, sir, was an economist. He was a gradu- 
ate from a law school but not a member of the bar. He was an econ- 
omist in the Oil Division of the Department of Justice, and had been 
there since 1918. 

In addition, the Department had several economists. The one I 
distinctly remember was Mr. Frederick Berquist, who participated 
in practically all group discussions throughout the entire negotiations. 
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The most active Department members, let us say subcommittee, 
consisted of Mr. Asbill and Mr. Snyder, with the help ‘of Mr. Berquist. 

There were a lot of other people called in from time to time by the 
Department of Justice. Dr. Stocking of Texas University was a con- 
sultant to the Department, and he appeared at various times in these 
discussions. 

The Cuarrman. Forgive me, Mr. Thompson, I have to leave. 

Mr. Tompson. Sir, I am very sorry you do, because I had hoped 
very much to try to make clear to you this background history. 

The Cuareman. I will read very carefully your statement. 

Mr. Tuompson. I am going to interpolate, sir,-so I beg you please 
to also read the record. 

The Cuarrman. I will. 

Mr. Tuomepson. Thank you. 

Mr. Roprno. Proceed. 

Mr. THomeson. Hugh Cox, Esq., then I think first assistant to 
Mr. Arnold, maybe second assistant, and later himself the Assistant 
Attorney General in charge of the Antitrust Division, came into 
these negotiations, as did Holmes Baldridge, who was one of the top 
echelon people in the Department, Edward Levi, now dean of the 
Chicago Law School, was at that time head of the Consent Decree 
Section, and of course under Department procedure he was very 
much involved in these negotiations in the preparation of the final 
decree when it reached that stage. 

Contrary to the usual practice in the Antitrust Division, the staff 
had prepared an outline in advance of the first meeting with the in- 
dustry committee, and presented it to us for our ¢ onsideration. 

This outline contained the substance of a proposed consent decree, 
and included broad and sweeping provisions with respect to all 
phases of production, refining, marketing and equally broad and 
sweeping provisions with respect to the operation of pee 
So far as the Elkins Act theory is concerned, the Government’s 
' proposal given to us on February 10, 1941, was that each company 
file trariffs— 
ealculated on a basis of operation which will not produce gross revenues in ex- 
cess of cost of operation and such funds and moneys as may be necessary to 

i} assure continued and efficient operation of each pipeline, thereby preventing 

any refunds of or rebates on tariff charges to shipper-owners in the form of 
dividends or otherwise. 

In a word, at that first meeting the Department was proposing 
that the pipelines owned by the integrated companies be operated at 
cost. This was, of course, practic ally speaking, an indirect com- 
mand for divorcement. 

Obviously, an owner of a pipeline would not keep it if he could 
not make any return at all on his investment, and the expansion of 
pipelines needed for defense would have been impossible. 

The industry committee took the position that the Department in 
both the Mother Hubbard and Elkins Act cases was seeking to usurp 
the functions and jurisdiction and authority of the Interstate Com- 
merce Commission, and by indirection to regulate rates. 

We pointed out that pipeline rates by act of Congress were sub- 

‘ ject to review, approval, decrease and increase by the ICC, and that 
that Commission was then at that very moment exercising its au- 
thority in an investigation of crude rates, and that an examiner had 
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recently recommended that all crude rates be readjusted to produce 
a return of 8 percent upon valuation. 

I might interpolate that on April 30 of that year, the ICC itself 
issued such an order directing the crude lines to come down to 8 per- 
cent. That was just 5 or 6 weeks after this first discussion. 

We further pointed out that the ICC in the Alton Railroad case 
had exercised its jurisdiction and determined that so far as the more 
hazardous products lines are concerned—by hazardous I mean eco- 
nomically hazardous—10 percent was a reasonable and proper rate 
of return. 

Now, at this conference the staff indicated that the Department 
might agree to dividends to the owners in some very small per- 
centage of valuation. No figure was mentioned, and this subject was 
laid aside because of an apparent impasse, and was not really 
thrashed out between the Department of Justice and the Industry 
Negotiating Committee until the events I am going to relate in just 
a couple of minutes. 

Sir, I would like to interpolate, if Imay. It is of course not my pur- 
pose to argue law. It is my purpose, however, to explain as clearly as 
I can some of the thinking of the negotiating committee at the time. 
I have said that I thoroughly agree with the opinion expressed perhaps 
in your absence by Mr. Chaffetz, that the whole Elkins Act theory was 
fantastic and that the Government could not have won those cases had 
it tried them. Iam not going to argue that point. Iam merely going 
to say this: I knew when the Department of Justice proposed to the 
industry that we operate at a zero return, that they did not mean it 
and could not mean it, and that sooner or later they would be required 
to concede that the industry was entitled to a fair and reasonable 
return. 

Now, the reason I knew that was this, and I do not want to burden 
you, sir, with a legal exposition, but just let me indicate why I knew 
that: In 1940, that is the year before this negotiation was conducted 
you gentlemen of Congress passed what has frequently been referred 
to as the Transportation Act, but which I would call the restatement 
of the national transportation policy of the United States. Now, in 
that act, you gentlemen placed upon the ICC the specific duty of 
developing and preserving all means of transportation. You required 
the ICC to see that inter sese that is to say, among the members of 
the transportation industry rates be fair so that all methods of trans- 
portation could be preserved and developed in the interests of the 
national defense and the welfare of the country. That meant that the 
ICC was required by act of Congress which was passed long after 
the Elkins Act to evaluate pipeline rates against rail rates, truck rates 
and even the rates charged by the nonregulated Mississippi River barge 
industry. 

It is obvious that if the Department of Justice had said to this indus- 
try, or a court had said, “We require you to operate at no return,” it 
would have been in direct conflict with the 1940 Transportation Act, 
for these reasons. Nobody could possibly contend that operation of 
the pipelines at cost would not have a very severe competitive effect 
upon other forms of transportation, truck, rail, and barge. 

Now, sir, we know also that the Scandrett case had been decided in 
1940. The Scandrett case involves just exactly the question that I am 
talking about. In that case, certain rail lines filed with the ICC, sub- 
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stantially reduced tariff rates on short hauls. The motor carriers and 
the bargers protested, went into the ICC and sought in effect to have 

the rail rates increased. 
Now, the ICC found in that case that the rates filed by the railroads 
were not sufficiently compensatory, and the Supreme Court of the 
| United States (312 U. S. 661), affirmed a decision of the Oregon Court, 
| which required the railroads to increase their rates to a point where 
: they were compensatory so that they did not unfairly affect the barges 
and the motor trucks. Now, of course, to cap the climax, that case 
involved crude oil and petroleum products, so I say we knew, sir 

Mr. Roptno. Mr. Thompson, I appreciate your attempt to try to 
give us all the information possible. However, we are working under 
duress and in the interests of time I would appreciate it if you would 
stay as closely to your statement as possible. 

Mr. THomeson. Oh, yes, sir 

Mr. Roprno. You said at the beginning of your statement you were 
going to try to be as brief as possible. 

Mr. Tuompson. That was one interpolation. I felt it was impor- 
tant to explain it to you and to the staff. 

Mr. Roprno. I am going to suggest afterward that any other infor- 
mation you feel may be advisable may be presented to the committee. 

Mr. Txompson. Very good, sir. After February 10, 1941, the ex- 

ploratory committee held almost continuous discussions with the staff 
for nearly 4 months. During that period each paragraph and each 
sentence of the Department’s production, refining, and marketing pro- 
posals were fully and thoroughly canvassed. 
During that period considerable progress was made toward framing 
. the kind of an economic decree under which the industry might have 
. lived, and that was the status of the negotiations on May 28, 1941, 
when President Roosevelt issued his proclamation declaring the exist- 
ence of an unlimited national emergency. 

You will recall that on the same day he appointed Secretary Icke, 








then Secretary of the Interior, as Petroleum Coordinator for National 
1 Defense, Ralph Davies, formerly executive vice president of Standard 
1 of California, was appointed Deputy Coordinator, and Howard Mar- 


shall as Chief Counsel. 
You will remember, sir, that the title of that office quickly became 
“PA W”—Petroleum Administration for War. These things were 
| happening at a time when Europe, having been at war since 1939, 
things were looking extremely bad for the Allies. It was the time 
when Hitler was at the height of his power, when it looked as if the 
Allies were losing the war, and we were openly helping Great Britain 
by supplying them with tankers. 

You will recall that,in the summer of 1941 the Japanese situation 
was becoming extremely tense, and most thinking people, I am sure. 
including yourself, sir, knew we were headed for trouble. 

I want to call attention at this point to a letter written by then Attor- 
ney General Jackson to Secretary Ickes, It was dated June 4, 1941, 
and prescribed the procedure to be followed with respect to antitrust 
litigation and coordination between the Department of Justice and 
the Petroleum Administration. If the staff does not have a copy 
of that letter 

Mr. Roprno. We have that. 
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Mr. TuHomeson. It is in my correspondence file. I simply want to 
oint out then in passing that with respect to the pending antitrust 
itigation against the industry, that is to say, the “Mother Hubbard” 

case and the Elkins Act cases, Mr. Jackson then gave Mr. Ickes his 
assurance that he would keep him constantly advised with respect to 
the course of negotiations, and that any proposals made by the indus- 
try would not be finally acted upon by the Department of Justice; 
that is, they would take no final position until they had heard the 
views of the Petroleum Coordinator, Mr. Ickes. That, of course, sir, 
brought Mr. Ickes and the Petroleum Administration into negotiations 
which we were having as a third factor. 

Now, sir, you remember the summer of 1941, I am sure. Mr. Ickes 
was convinced that there was going to be a shortage of transportation, 
and very soon gasoline rationing and a shortage of oil products on 
the east coast, due to the diversion of our ships, our tankers to the 
Allies and particularly Britain. 

In June of 1941, he made his famous Big Inch proposal. As a mat- 
ter of fact, he had a number of pipeline proposals, but the one that 
was his pet was the so-called Big Inch, that is, that there should be 
an enormous crude pipeline from Texas to the Bayonne and Philadel- 
phia areas to supply the refineries and to replace the tankers which 
were then in short supply and which in the event of a war would 
obviously be required for other purposes. 

Mr. Ickes requested, formally requested, the industry to get that 
project up. Iam departing a little from my text, sir. I do not know 
whether it is quicker for me to read it or to just state what happened. 

Mr. Ropvrno. If you wish to read it, you may. We feel it may ex- 
petite things, and, mind you, I do not attempt here to rush you on. 

Mr. THompson. No, sir; I think I can summarize what happened 
in the next few months very quickly. The industry was asked to build 
a pipeline from Texas to the east coast. The estimated cost of that 
project was $80 million. The industry was asked to finance it. 

At that time, there was no activity in our negotiations with the De- 
partment of Justice because everybody was completely stumped by the 
declaration of the unlimited emergency, and we were all sitting back, 
the Department of Justice and the industry, wondering what was 
going to happen next and what should be done. 

Then, along comes Mr. Ickes and makes these requests of the in- 
dustry, not only the Big Inch pipeline, but concerted cooperative 
activities in many, many, many different phases of the industry. 

We were therefore confronted on one side with a draft of the decree 
which we had tried to negotiate, which would, if entered, have pro- 
hibited cooperative activities, and on the other side a demand from 
Mr. Ickes as the Petroleum Administrator, that everybody in the 
industry get together and do all the things which were necessary for 
national defense, That, of course, created a very difficult situation. 

So far as pipelines are concerned, the Department, as I have already 
indicated, had taken the position that the industry ought to operate 
pipelines at cost, but at the same time they were asking us to build 
an $80 million line, and to amortize it in 5 years, or during the 
unlimited emergency. 

That seemed wholly inconsistent to us, because perfectly obviously 
if you are going to pay off a $80 million line in 5 years, you have got 
to make more than 20 percent a year to do it. 
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During the summer of 1941, sir, I re, spent my time organiz- 
ing the national-defense pipeline. project. Iwas een chairman 
of the lawyers committee, and as almost always happens when you 
have committees, the chairman did all the work. 

I spent my summer getting together the extremely complicated 
agreement for the construction, operation, and eventual liquidation 
of the national defense pipelines, copy of which is in your file because 
I gave it to your counsel. 

“Except to say that it was an extremely complicated thing, I will 
not describe the details of that agreement, unless you would like to 
have it on the record at the present time. 

Mr. Ropino. We havea copy of that, Mr. Thompson. 

Mr. THompson. The whole parler, of pipelines during the summer 
of 1941 became further complicated by reason of the fact that certain 
lines deemed essential for defense had been stopped down in Georgia 
by the railroads. That necessitated another diversion, particularly 
as far as I was concerned, and the passage of that, Mr. Chairman, you 
will recall as the Cole Act, which gave the President unusual powers 
with respect to emergency facilities. 

I am going to pick up the text again with that much background. 
It was, of course, obvious that the national defense pipeline w ould re- 
quire a Cole Act proclamation. Otherwise we would not have had the 
right of eminent domain. This was one of the conditions precedent 
to the effectiveness of the industry agreement to put up $80 million 
and build that line. 

Another was that the whole project be specifically approved by 
the Assistant Attorney General in charge of the Antitrust Division, 
and that a partial decree be entered in the Mother Hubbard case, 
judging and decreeing that cooperation and concerted activities in 
connection with that situation would not be in violation of the antitrust 
laws or of the Elkins Act. 

This latter condition was necessary because it was obvious that a 
5-year amortization of the line was wholly inconsistent with the posi- 
tion of the Antitrust Division that all shipper-owned lines must 
operate at cost or at a very low return under the Elkins Act. 

It is further obvious, and this is repeating something I have said 
before, that a 5-year amortization of $80 million would necessitate 
net earnings after taxes in excess of 20 percent on costs and rates 
considerably higher than the historic cost to the participating com- 
panies of operating their own tankers. 

Then, I comment in my printed text that the ICC’s jurisdiction over 
rates, of course, posed another problem. They told the industry to 
come down to 8 percent, and in this case we were going to have to 
charge more than 20 percent, and that that problem was susceptible 
of solution by a direction of the President that for the duration of this 
project the [CC’s jurisdiction over rates be suspended under these 
emergency powers. 

Going back to the negotiations with the Department of Justice, 
in July ‘of 1941 and concur rently with the development of the pipeline 
project, Mr. Arnold requested the industry committee to return to 
Washington and discusisons were held enioarortiie to reconcile the 


inconsistencies between the positions which the Department of Justice 
had taken in the Mother Hubbard case with respect to the overa!l 
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operations of the industry, and particularly with respect to the Elkins 
Act allegations in that suit and the three pending pipeline suits. 

It was apparent to everybody, of course, that national defense was 
much more important than any economic theories about the future 
of the oil industry, which Mr. Arnold might then have held. 

In these discussions, Mr. Ickes was, of course, the key and top figure. 
He was represented in discussions primarily by Mr. Davies, who was 
Deputy Coordinator, by Mr. Marshall, the Chief Counsel, and the 
Antitrust Division was represented by Mr. Arnold. 

I was present as a member of the negotiating committee, and in my 

area as chairman of the lawyers committee, counsel on the pipeline 
project. 

In July of 1941, a compromise proposal looking toward reconcile- 
ment of the inconsistencies and difficulties was proposed by the 
Coordinator. It was briefly this: 

First, that the industry would construct the national defense pipeline 
on terms which I described much more fully in this memorandum. 

Second, that efforts would be made to settle the production, mar- 
keting, and refining portions of the Mother Hubbard suit by a partial 
decree which would permit the industry to take all necessary coopera- 
tive steps to do an effective defense and war job. 

Third, the Department of Justice would agree to a court consent 
decree in a new Elkins Act suit against all but the west coast com- 
panies, which would contain an adjudication that a fair and reason- 
able dividend rate was not a violation of the act, and that it would 
release the very large Elkins Act treble-damage claims against the 
industry. 

We then had negotiations looking toward the proposed partial de- 
cree which would affect production, marketing, and refining, but that 
soon reached, I will say here, an impasse. 

It was soon apparent that a partial decree could not practically be 
written because just no one knew at that time what type of concerted 
activities or cooperative action on the part of the industry would be 
necessary for national defense in war. 

So far as the Elkins Act cases were concerned, the basic problem for 
negotiation was the fair rate which the shippers should be permitted 
to receive on existing lines and on subsequently constructed lines 
which were not subject ts of the specific Cole Act proclamations which 
would of course exempt them from ICC jurisdiction. 

We, for the industry, pointed out that economically pipelines are a 
pretty hazardous investment. We requested a return, a dividend rate 
of 10 percent upon ICC valuation, using the Alton case as our 
authority. 

The Department of Justice, as would be expected in a bargaining, 
started with a very low percentage on valuation and finally worked 
themselves up to 6 percent. 

As you would also expect, the ICC in the crude case, having found 
8 percent to be a reasona le return on the valuation, came down to that, 
and there we were at an impasse, the Department saying 6 percent 
and the industry saying 8 percent and finally Mr. Biddle stepped into 
the picture. 

As a matter of fact, sir, I remember it very well. The Industry 
Committee was in session at one of the offices, determined to hold out 
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for the 8 percent. Mr. Biddle said Mr. Arnold had been to see him, 
explained the impasse, and the Department of Justice’s desire to make 
it 6 percent. 

Mr. Biddle did the obvious. He said, “I will tell Arnold to take 7 
percent, if you fellows will take it.” 

We thought about. it for a while, and said we would recommend it 
to the industry, and that is how the q percent came about. 

Now, a lot of factors led the industry to accept this decree, not the 
least of which was a very sincere, patriotic desire to settle our dif- 
ferences. 

Mr. Roprno. Just a moment, please. Counsel has a question. 

Mr. Exsenpsere. I just wanted to fix the date on which that 7 percent 
compromise was reached, 

Mr. Tompson. Late July of 1941, to the best of my recollection. 
It must have been about that time because the defense pipeline was 
just jelling. 

The 7 percent decree was then worked out, I confess, rather hur- 
riedly. draft of it, substantially the final draft, was sent to the 
industry by Colonel Klein for approval or disapproval on August 5, 
1941. He said in the letter to the industry: 


The settlement from the point of view of the Department of Justice is in aid of 
national defense and is conditioned by it— 


as by the Department— 


upon the willingness of the major companies doing a substantial business in 
the North Atlantic States agreeing with the Petroleum Coordinator to construct 
the proposed crude oil pipeline from east Texas to the Philadelphia-Bayonne 
areas. 

He concluded his report with the warning that: 

The enclosed final judgment is not subject to renegotiation upon any matters 
of substance. Mr. Arnold has made it very clear that he would neither counte- 
nance nor approve any suggestions inviting departures in principle from the 
negotiated draft of the final judgment. 

Now, Mr. Chairman, if I had the time, I would like to say to you 
that in my opinion that decree was an extremely tough decree on the 
industry. It was not the bonanza that some of the people who have 
talked in these hearings attempted to portray. 

Do you want me to go into that, because I can do it in 3 minutes? 
It was a tough decree. 

Mr. Roprino. I appreciate that. You may submit that for the rec- 
ord, Mr. Thompson. We will be very happy to receive it. 

Mr. THompson. All right, sir. I think it is important for you to 
know that. 

There was some comment in the early part of these proceedings 
about the supposed failure of the Department of Justice to keep in 
touch with Congress during important negotiations. 

Now, I know from personal knowledge that throughout these nego- 
tiations, Mr. Arnold was constantly in touch with Senator Gillette. 

I also know that there was considerable opposition on the part of 
the Senator at first to the entry of this decree, and that his criticism 
was based in part upon the release of what he called, or was called in 
the industry perhaps, a $2 billion claim under the Elkins Act. 

I have previously said, and I would like to repeat, that so far as 
my opinion is concerned, just as one lawyer, that $2 billion claim was 














CONSENT DECREE PROGRAM—-DEPARTMENT OF JUSTICE 1259 


just perfectly fantastic and nonexistent. However, I am sure that 
Mr. Harkins would disagree with me. 

Senator Gillette also “argued that this decree was wrong in prin- 
ciple because it did not restrict earnings and it did not restrict rates 
but only dividends. Of course, the perfectly obvious answer to that 
is that is all the jurisdiction the Department of Justice had under the 
Elkins Act. 

The Department of Justice under the Elkins Act cannot regulate 
rates and it cannot regulate earnings. It can only regulate rebates. 

I say in my memo, and I recall this very distinetly because Mr. 
Arnold told me when the national defense implications of this decree 
were pointed out, the Senator agreed to give the settlement his bless- 
ing upon the understanding that the consideration for the release of 
the treble damages would be the construction and financing ‘by the 
mdustry of the national defense pipeline. 

Late in August 1941, the industry executives approved the entry of 
the decree. On September 5, 1941, the industry formally executed 
the agreement for the construction of the national defense Big Inch 
crude yipeline. 

In the meantime, an Elkins Act complaint had been prepared by 
the Department of Justice against most of the major companies and 
their pipeline affiliates. 

I frequently have been asked why the west coast companies were 
omitted from that decree. I say here, there were two reasons. There 
were, in fact, three, I think. 

The first reason was that the west coast companies consistently took 
the position that they did not own or operate interstate pipelines. 

The second reason was that they were not directly or even indirectly 
parties to the proposed national defense pipeline project. I mean that 
was designed of course to connect the gulf coast with the east. It had 
nothing to do with the west coast. 

I think the third reason became apparent not too long afterward. 
The Department of Justice, as you know, filed a very tough separate 
antitrust case against the west coast companies, 

Now, going on with my text, upon receipt of a copy of the pro- 
posed complaint, all the companies prepared a form of answer for 
execution and a meeting of defense counsel was called for September 
16, 1941, in Washington. 

It was the plan. to have the answers and the decree signed by 
the defendants entered by the Department of Justice on the afternoon 
of September 16, 1941. 

At the time the matter was thus being crystallized, a congressional 
committee, which had been investigating gasoline shortages and the 
necessity for the transcontinental line, filed what became known as the 
Maloney report finding, in effect, that there wasn’t going to be any 
crude or products shortage in the East, and Mr. Ickes had exaggerated 
the whole business in the interest of getting his pet pipeline project 
built. This was an exceedingly controversial subject at the time. 

The Allocations and Priorities Division as it was then called of the 
OPM, Office of Production Management, had previously assured Mr. 
Ickes and his Office that the necessary steel priorities would be granted. 
You will of course recall that this was a time when steel and par- 
ticularly plate steel was in great demand for ships, for tankers, for 
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guns, for everything, and it was just a question of in that dividing up 
the amount of steel among people that had very legitimate claims for 
it. 

Anyhow, at the September meeting of the Allocations and Priorities 
Division they did not grant a project rating for this national defense 
pipeline. On September 15, and that is just the day before this decree 
was supposed originally to have been entered, Mr. Arnold telephoned 
the negotiating committee—the fact is he called me, and I have got a 
contemporaneous memorandum of the conversation and stated that as 
a reSult of the developments, the unqualified approval of the settle- 
ment by Senator Gillette had been withdrawn, and that it would be 
necessary for the Department of Justice again to review the situation 
with the Gillette group. 

He commented—I made a note of this at the time—that it would 
be a political catastrophe, both from the point of view of the Depart- 
ment of Justice and the industry, to complete the Elkins Act consent 
decree settlement if it were actively opposed by Senator Gillette. 

He made the further comment that if the national defense pipeline 
was not to be built, what he called the consideration for the Govern- 
ment would have failed and that something in addition should be re- 
quired of the industry, such as an acceptance by the industry of cer- 
tain of the governmental demands which had been made with respect 
to marketing in the Mother Hubbard case, and he suggested, however, 
that the industry proceed with the meeting which was being actually 
called for the next day, for September 16, in Washington, upon the 
assumption that something could later be worked out. For this reason 
the industry meeting was duly held on the 16th and the answers and 
the decree were signed. 

They were deposited in escrow with Colonel Klein to await a deci- 
sion whether steel would be allocated for the defense pipeline. It was 
the clear understanding that if the steel allocation came through, the 
decree would be entered. 

If the line was not to be built, Mr. Arnold’s then position was, in a 
word, that some further industry concessions would be necessary. 

In spite of the failure of the OPM to grant the steel priority at its 
September meeting, Mr. Ickes was assured that it would be granted 
early in October. 

Sir, my correspondence file shows that on September 30, 1941, I 
came to Washington at Mr. Arnold’s request and that he and I—Colo- 
nel Klein, of course, was there, sir; he was chairman of the commit- 
tee—Colonel Klein, and I, and Mr. Arnold went over to see Mr. Ickes 
and Mr. Davies, and we were assured on September 30 by Mr. Ickes 
that Mr. Nelson, who was then Chairman of OPM, was going to grant 
the necessary priority for this pipeline at the October meeting of the 
Supplies and Allocations Board. 

As that would have permitted the construction of the national-de- 
fense pipeline. Matters were just held in abeyance pending word from 
OPM. I say in this memo that that body, however, refused the pri- 
ority at its late October meeting. In checking through the history of 
PAW this morning, I find that the actual date when the priority was 
turned down was November 5, 1941. That is just 31 days before Pearl 
Harbor—32 days before Pearl Harbor. 
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In November of 1941, after that action by OPM, Mr. Ickes wrote 
me as chairman of the Lawyers’ Committee and as counsel for the 
national-defense pipeline project asking me to advise the industry 
that this priority had finally been turned down, and expressed great 
disappointment and great appreciation for all the work which had 
been done in the industry in attempting to work out that plan which 
he had regarded as so important. With that letter, we in the in- 
dustry felt that the national-defense pipeline was dead. Also on 
November 5, which happens to be the same day the priority was 
turned down, Mr. Arnold dropped a note to Colonel Klein suggesting 
another joint conference to determine what disposition should be 
made of the proposed settlement, and said that “Senator Gillette was 
anxious to know what action the Department was going to take.” 

Mr. Arnold stated in his note that he told the Senator that there 
would be another meeting of the Industry Committee before any 
decisions were made. It so happened that Colonel Klein was on the 
west coast when this Arnold letter of November 5 was received by 
his office and he wasn’t due to return to New York until the latter 
part of the month. As a consequence, the Industry Committee did 
not meet until the week of November 24. It then discussed for some 
days what, if any, revisions of the pase decree or concessions in 
the Mother Hubbard case might, in the light of all of the then cireum- 
stances, be recommended to the industry. In the following week, De- 
cember 1, the committee prepared let’s say redrafts or amplified drafts 
of 2 decrees. One of them was in the Mother Hubbard case and the 
other added to the proposed Elkins Act case some provisions, the 
nature of which I do not at the moment recall. 

This was the status in the matter when Pearl Harbor came to 
Sunday, December 7, 1941. I might say the committee had agreed 
on Friday before Pearl Harbor that on December 8 Colonel Klein 
would, all by himself, come down to Washington and deliver these 
two redrafts to Mr. Asbill of Mr. Arnold’s staff, that they wouldn’t 
be discussed, they would just be left there for the staff to study. 

The fact, of course, was that since this meeting occurred the day 
after Pearl Harbor, both Colonel Klein and Mr. Asbill, as Colonel 
Klein wrote me the next day, talked much more about the war and 
what both of them were going to do about the war than they did about 
the antitrust pipeline cases. 

A few days after November 8, Mr. Arnold asked Colonel Klein to 
convene the industry committee to meet him, that is to meet Mr. 
Arnold in his office on the afternoon of December 17. At that meet- 
ing he told us that the revised proposal in the Mother Hubbard case 
was not satisfactory and that the staff was urging substantial changes 
in the Elkins Act decree which we had signed the prior September. 

Mr. Arnold thereupon suggested, and I might say we had no advance 
intimation that he was going to make this suggestion, at least I didn’t, 
that in view of the grave war situation, both sides would draw all 
demands for changes in the Elkins Act decree and accept it as written, 
I might say, imperfect though it may be, and imperfect though it 
may be was what Mr. Arnold said. The Negotiating Committee then 
communicated this to the industry and the industry unanimously voted 
to close on that basis and go to work for the war. ; 
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The result was that the complaint as previously drawn during the 
sumer of 1941, and which had been held in escrow since September 
16, was entered on December 23, 1941. No disposition was made of 
any phase of the Mother Hubbard case. It was understood that it 
would be continued for the duration of the hostilities. 

Now this is my own comment, sir, and I can’t help making it. From 
the point of view of the war effort it was, of course, a terrific misfor- 
tune that the national-defense pipeline had not actually been con- 
structed when Mr. Ickes wanted it to be constructed during the sum- 
mer of 1941. You will remember that shortly after Pearl Harbor 
the German submarines appeared all over the gulf coast and even 
got as far up the Mississippi River as just below New Orleans and 
competely disrupted transportation by tanker of crude oil to the east 
coast and petroleum products. 

You will also recall the horrible sinkings and burnings that we had 
and the terrific transportation problem that arose because of the 
convoy system and the necessity for the fast supertankers slowing 
their speed down to coincide with the slowest tanker in the fleet. 

Obviously the transcontinental pipeline became then a must and by 
that time the oil companies, which the summer before could have 
readily financed the line with the Elkins Act situation out of the 
way, were losing so much money that they just weren't in a position 
to do it, and for that reason the Big and Little Inch pipelines were 
financed by RFC and built and operated by an industry company 
of which I had the honor, sir, of being vice president and general 
counsel. That, sir, completes my formal statement. 

Mr. Roptno. Mr. Thompson, I assume that you would like this 
statement inserted as the complete statement rather than the interpola- 
tions? 

Mr. Tuomrson. Yes, sir, I would like also if I may to have the 
interpolations included in the record. 

Mr. Roprno. Oh, of course, yes. They will both be in the record. 

(The document referred to follows :) 


OcroBer 15, 1957. 


History oF CONSENT DECREE IN U. S. v. ATLANTIC REFINING Co., ET AL. 


This memorandum is written pursuant to the request of counsel for the 
Celler subcommittee of the United States House of Representatives’ Commit- 
tee on the Judiciary. It states to the best of my recollection the events leading 
up to the entry of the Elkins Act consent decree in U. 8S. v. Atlantic Refining 
Co., et al., on December 23, 1941. I had contemporaneous personal knowledge of 
most of the facts stated. During the period covered I acted as counsel for 
Atlantic Refining Co. as secretary of the industry exploratory committee 
hereinafter referred to as chairman of the lawyers’ committee which organized 
the proposed national-defense pipelines in the summer of 1941, and later as 
general counsel and vice president of War Emergency Pipelines which built 
and operated the Big and Little Big Inch pipelines during World War II as 
an agent for the Government. 

In September of 1940 the Department of Justice filed the complaint against 
American Petroleum Institute. the 20 integrated oil companies, and hundreds 
of so-called secondary defendants, which shortly became known as the Mother 
Hubbard suit. Included among the latter group of defendants were substan- 
tially all of the pipeline subsidiary companies of the major defendants. The 
complaint related to all branches of the oil industry, charged unlawful activi- 
ties in production, refining, transportation and marketing and sought broad 
and sweeping relief. 
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The section of the bill relating to transportation charged that the oil com- 
panies had concertedly caused their pipeline subsidiaries to adopt tariffs, con- 
taining unreasonable minimum tender requirements, with maintaining non- 
competitive and oppressively high rates, and failing to provide terminal fa- 
cilities. Another paragraph (34) charged that the execessive rates were re- 
ceived back under the guise of dividends as refunds and rebates in violation 
of the Elkins Act. 

It was common knowledge in the industry that the prayers for relief as orig- 
inally drafted included a prayer for divorcement of pipelines; that the com- 
plaint had been submitted to the President’s Defense Council for review be- 
fore it was filed: that the Council had reached the conclusion that divorce- 
ment was inconsistent with national defense planning and that this prayer 
was therefore eliminated. 

At or about the time the Mother Hubbard suit was filed, the Department 
instituted suits in the Federal courts under the Elkins Act against Phillips 
Petroleum Co., Great Lake Pipe Line Co., and Standard Oil Company of In- 
diana, seeking treble damages on the ground that dividends received by the 
defendants as shipper-owners constituted unlawful tariff rebates. The Depart- 
ment had also prepared, but had withheld from immediate filing, some 60 addi- 
tional similar suits against the other major oil companies and their pipeline 
subsidiaries. Doubtless because the amounts involved were so tremendous, 
the treble damage claims in the cases filed were limited to thrice the dividends 
received within a relatively short time before the institution of the suit. The 
Government regarded these actions and threatened actions as corollary or 
test suits in aid of the Mother Hubbard case. 

Most of the industry lawyers felt that the Government's rebate claim was 
a legal fantasy which had no merit. However, a number of sound and experi- 
enced lawyers, including Colonel Klein, general counsel of the Texas Co., threw 
out the note of caution that judicial reaction to novel theories had not. since 
1933 been easily predictable. There was no doubt that Hon. Thurman Arnold, 
who was then Assistant Attorney General in charge of the Antitrust Division, 
and his staff took their novel theory seriously and were prepared to push 
it to an early decision. They obtained the appointment in one of the cases 
of a three-judge court under the Expediting Act, from whose decision a speedy 
and direct appeal would lie to the Supreme Court of the United States. This 
brough the treble damage Elkins Act claims to the forefront. 

In December of 1940 an intimation was received by my firm as counsel for 
Atlantic Refining Co- in the Mother Hubbard case that the Department of 
Justice would welcome an opportunity to discuss a broad economic solution 
of the issues raised in that case and the collateral pipeline cases. This was re- 
ported by us to Robert H. Colley, president of Atlantic and by him to the 
presidents of the other principal defendants. A meeting of attorneys for the 
defendants was then held and it was concluded that the executive themselves 
should call upon Mr. Arnold in an effort to learn what he had in mind. 

This visit was mae on January 29, 1941. Some 18 representatives of the 
industry and 7 members of the Department of Justice staff were present. 
During the course of the conversation, Mr. Arnold stated that ‘he was ap- 
proaching the Elkins Act suits from the standpoint that the Elkins Act did 
not permit a shipper-owner to receive any dividends from a common e¢arrier. 
He strongly intimated that the purpose of the pipeline suits was not to recover 
monetary penalties to the point of financially embarrassing the industry, but 
as a method of accomplishing the pipeline objectives sought in the Mother 
Hubbard case. At the conclusion of the discussion, Mr. Arnold proposed nego- 
tiations between a small committee representing the oil companies and a group 
of his staff looking toward a complete settlement of all the issues raised by 
the Mother Hubbard and pipeline cases. 

This preliminary session had been held in the morning. The industry execu- 
tives met at lunch and Mr. Colley was named chairman of the group. After 
full consideration of the Arnold suggestion of negotiations, Mr. Colley appointed 
an industry exploratory committee composed entirely of lawyers whose anu- 
thority and responsibility was limited to preliminary exploratory discussions 
for the purpose of finding out and reporting to the industry the type of settle- 
ment which the Department of Justice had in view. 

Colonel Klein, then general counsel and later president of the Texas Co., was 
made the chairman of the committe. The other members were James J. Cos- 
grove, then general counsel and now chairman of the board of Continental, Don 
©. Emery, then general counsel of Phillips, the late John BE. Greene, Jr., who was 
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general attorney of Gulf, the late Edwin S. Hall, then general counsel of Stand- 
ard of New Jersey’s United States marketing company, the late Buell F. Jones, 
then general counsel of Standard of Indiana, and myself as counsel for Atlantic 
Refining. 

The first meeting of this committee with Mr. Arnold and his staff was held on 
February 10, 1941. The Department of Justice was represented by Mr. Arnold, 
Mac Asbill, Esq., Watson Snyder, and several economists. No change was made 
throughout the ensuing year of discussions in the membership of the Industry 
Committee. For the Department Messrs. Asbill and Snyder participated in all 
negotiations as did Mr. Frederick Berkquist in his then capacity as a staff 
economist. Various additional Antitrust Division experts were from time to 
time brought into the discussions, including Dr. George Stocking of Texas Uni- 
versity, Hugh Coxe, Esq., who was later appointed Assistant Attorney General, 
Holmes Baldridge, Esq., the second assistant to Mr. Arnold, and Edward Levi, 
Esq. (now dean of the Chicago Law School) who was then the head of the 
Consent Decree Section. 

Contrary to the usual practice of the Antitrust Division, the staff had pre- 
pared an outline in advance of the first meeting and presented it to the ex- 
ploratory committee for its consideration. This outline contained the substance 
of a proposed consent decree, and included broad and sweeping provisions with 
respect to all phases of production, marketing, and refining, and equally broad 
and sweeping provisions relating to the operation of pipelines. 

Insofar as the Elkins Act theory is concerned, the Government’s proposal was 
that each company file tariffs “calculated on a basis of operation which will not 
produce gross revenues in excess of cost of operation and such funds and moneys 
as may be necessary to assure continued and efficient operation of each pipeline, 
thereby preventing any refunds of or rebates on tariff charges to shipper-owners 
in the form of dividends or otherwise.” 

In a word, the Department was proposing that the pipelines owned by the 
integrated companies be operated at cost. Practically, this was an indirect de- 
mand for divorcement as it was obvious that the owners would have no incen- 
tive to retain their existing facilities, expand their systems or build new lines 
if they were not to receive any return on their rate base. 

The Industry Committee took the position that the Department in the Mother 
Hubbard and Elkins Act cases was seeking to usurp the functions and jurisdic- 
tion of the Interstate Commerce Commission and regulate rates; that pipeline 
rates were subject to review, approval, decrease or even increase by the ICC; 
that the Commission was concurrently exercising its authority in an investiga- 
tion of crude line rates and that an examiner had recently recommended that 
rates be readjusted to produce a return of 8 percent of valuation; that the ICC 
in the Alton Railroad case had found 10 percent of valuation to be a reasonable 
return for the more economically hazardous products lines. While it was 
intimated by the staff that the Department might agree to dividends at a 
smaller percentage of valuation, no figure was mentioned; this subject was laid 
aside because of an apparent impasse, and was not again discussed until the 
events occurred which are hereinafter related. 

Thereafter the Exploratory Committee held almost continuous discussions 
with the staff for nearly 4 months. During that period each paragraph and sen- 
tence of the Department’s production, refining and marketing proposals were 
fully and thoroughly canvassed, and considerable progress was made toward 
the phrasing of an economic type of decree under which the industry might have 
lived. Such was the status of the negotiations on May 28, 1941, when President 
Roosevelt issued his proclamation declaring the existence of an unlimited 
national emergency. On the same day he appointed Hon. Harold Ickes, then 
Secretary of the Interior, as Petroleum Coordinator for National Defense. 
Ralph Davies, formerly executive vice president of Standard of California, was 
immediately appointed by Mr. Ickes as Deputy Coordinator and Howard Mar- 
shall as Chief Counsel. (The title of the office became Petroleum Administra- 
tion for Defense and was known as PAD until war broke out when it became 
PAW.) It will be recalled that Europe had been at war since 1939; that the 
United States was openly helping Great Britain; that Hitler was at the height 
of his power and success and the allies seemed to be losing the war. Further- 
more, the Japanese situation was tense and it was quite apparent that the 
United States was heading for trouble. 

Shortly after his appointment, Mr. Ickes concluded that there would be a 
gasoline and oil shortage on the east coast due to the diversion of American- 
flag tankers to the transportation of oil for the Allies. As a consequence, in 
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June of 1941 he made broad and sweeping recommendations with respect to 
the conduct of the oil business. These recommendations dealt in part with pros- 
pective east-coast gasoline rationing and contemplated numerous cooperative 
activities by industry committees in aid of the program. 

A number of pipeline projects were included in Mr. Ickes’ proposals. He 
had long been an advocate of a transcontinental pipeline and his most widely 
publicized recommendation was the construction by the oil industry in aid of the 
defense effort of a Big Inch pipeline to run from Texas to the east coast re- 
fineries. This project proposal (officially known as pipeline project No. 5) 
quickly became known as the national defense pipeline system. 

At the coordinator’s request, committees of executives, engineers, and lawyers 
were appointed to work up the project. 

As noted above, by that time the industry committee had “explored” with the 
Antitrust Division a lengthy and complex set of principles looking toward a 
possible settlement of the production, marketing, and refining phases of the 
Mother Hubbard case but had little or no discussion of the Elkins Act pipeline 
problem. 

It was apparent that Mr. Ickes’ recommendations and projects required 
active and concerted cooperation by the companies in the industry which were 
entirely inconsistent with the tentative consent decree provisions suggested for 
adoption in the Mother Hubbard case. From the point of view of the industry, 
one branch of the Government was calling upon it to combine and engage in 
concerted activities to aid national defense. Another, the Antitrust Division, 
was seeking a decree to enjoin all such combinations and concerted activities. 
As a result, negotiations with the Department of Justice were temporarily aban- 
doned so that each side could appraise its position in the light of the now 
declared unlimited emergency. 

The objectives of the two branches of the Government seemed particularly in- 
consistent to the Industry Committee with respect to pipelines. On the one 
side Mr. Ickes was requesting the 11 east coast major companies to combine to 
finance, construct, and operate what would be the world’s largest pipeline and 
a number of additions and extensions to existing lines. On the other side the 
Department of Justice had proposed in the Mother Hubbard and Elkins Act 
negotiations that lines owned in whole or in part by shippers be Operated at cost. 

Mr. Ickes and his PAD staff were, of course, urging the industry to get along 
with the defense job and sought to find a solution of the antitrust problems. In 
offering to cooperate to this end, however, Mr. Ickes made two points very clear: 
first, that he would not countenance any attempt by the industry to use national- 
defense necessities for trading purposes with the Department of Justice, and 
second, that if the industry did not build and operate the national defense trans- 
continental pipeline the Government would do so itself. 

In spite of uncertainties attributable to the pending antitrust and Elkins Act 
litigation, planning for the national defense pipeline proceeded rapidly. A com- 
mittee of executives was formed at the request of PAD. The late William S. 
Farish, then president of Standard Oil Company of New Jersey, and after his 
untimely death, Mr. W. Aiton Jones, president of Cities Service, acted as Chair- 
man. Under this Committee’s guidance an aerial survey of the proposed Big Inch 
right-of-way was completed, the preliminary engineering work was done, and a 
plan of cooperative action was set up. I acted as chairman of the lawyers’ com- 
mittee which drafted the plan and did the legal work. 

The concept was that Standard of New Jersey, Consolidated Oil (now known 
as Sinclair), Sun, Atlantic, Cities Service, Socony-Vacuum (now Socony-Mobil), 
Tide Water, Texas, Shell, Gulf and Pan American—acting upon the specific re- 
quest of the Coordinator—would jointly form a corporation to be known as Na- 
tional Defense Pipe Lines, Inc., to construct a 250,000-barrel-per-day line from 
Texas to the Bayonne and Philadelphia areas. 

It was estimated that the line would cost approximately $80 million. It was 
contemplated that 80 percent of the cost would be borrowed by private placement 
notes and the balance subscribed by the participating companies in the propor- 
tion in which the number of barrels of crude and products transported in 1940 in 
tankers for each company bore to the aggregate barrels so transported in that 
year from the gulf area to the east coast for all. It was further contemplated 
that the line, being an emergency defense project, would not be economical for oil 
transportation when the emergency was over and the tanker fleet returned to 
its owners. It was therefore concluded that the entire cost of the facilities must 
be amortized in 5 years. 
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Each company was to put and take crude up to its proportionate share of the 
capacity of the proposed line. Provision was made for the participation in the 
agreement on a fair and equitable basis of all additional companies on the east 
coast whose supplies of crude or products had been transported by tanker to 
that area from the gulf-in 1940. 

Rates were to be based upon amortization of the entire cost at the end of a 5- 
year period, at which time the notes having been paid off and the contributions to 
capital having been returned to the stockholders, the lines would be sold at 
auction to the highest bidder and the proceeds paid into the Treasury of the 
United States. 

Subject to a number of conditions precedent hereinafter mentioned, an agree- 
ment to the above effect was signed on September 5, 1941. 

Earlier in the same year certain southern pipelines had sought to expand 
their facilities in the interest of national defense and were blocked by railroads 
who refused to permit the lines to cross the railroad right-of-way. This ob- 
struction took place primarily in Georgia where there was no State right of 
eminent domain for interstate lines. President Roosevelt had thereupon recom- 
mended, and Congress enacted on July 30, 1941, the so-called Cole Act granting 
a Federal right of eminent domain to pipelines related to national defense, the 
necessity for which had been certified by the President in a proclamation. 

It was, of course, obvious that the national defense pipeline would require 
such a proclamation, and this was one of the conditions precedent to the effect- 
iveness of the agreement to build it. Another was that the whole project be 
specifically approved by the Assistant Attorney General in charge of the Anti- 
trust Division and that a partial decree be entered in the Mother Hubbard case 
adjudging and decreeing that the cooperation and concerted activities of the 
parties in the premises were not in violation of the antitrust laws or the Elkins 
Act: 

This latter condition was necessary because it was obvious that a 5-year 
amortization of the lines was wholly inconsistent with the position of the Anti- 
trust Division that all shipper-owned lines must operate at cost (or at a very 
low return to the stockholders) under the Elkins Act. It was further obvious 
that a 5-year amortization of $80 million would necessitate net earnings after 
taxes in excess of 20 percent per annum on cost and rates considerably higher 
than the historic cost to the participating companies of operating their own 
tankers. 

In addition to the Elkins Act difficulty, the ICC’s statutory jurisdiction over 
rates presented a problem. If crude lines were to be limited to earnings of 
8 percent on valuation, as was then under consideration by the Commission, 
the line would not pay out in 5 years and could not be financed. This latter 
problem was, however, capable of solution because under the Transportation Act 
the President held the power to suspend ICC jurisdiction over rates in times of 
national emergency, and such a suspension for 5 years could be included in the 
President’s proclamation declaring the line essential for the defense of the 
Nation. 

It wil be remembered that the demand for steel then greatly exceeded the 
capacity of the mills and that the allocation of critical materials had been 
placed by the President under the control of what was then known as the Office 
of Production Management, and later became known as the War Production 
Board. Ships were being built for the Navy, guns and planes were being pro- 
duced for the Army and Air Force, and there simply was not enough steel to 
go around. One of the basic materials priority questions was whether Mr. Ickes 
was right in advocating the use of so much critical material for a transcon- 
tinental pipeline. 

In July and concurrently with the development of the pipeline project, Mr. 
Arnold requested the Industry Committee to return to Washington and discus- 
sions were held endeavoring to reconcile the inconsistencies between the positions 
which the Department of Justice had taken in the Mother Hubbard case with 
respect to overall operations of the industry and particularly with respect to 
the Elkins Act allegations in that suit and the three pending pipeline cases. 

It was apparent that the defense of the Nation was paramount to the economic 
objectives of the Antitrust Division and joint conferences were held which were 
attended by representatives of the Petroleum Coordinator’s office, the Attorney 
General’s office, and the industry committee. The Coordinator was primarily 
represented by Mr. Davies, the Deputy Coordinator and Mr. Marshall, the Chief 
Counsel, The Antitrust Division was represented by Mr. Arnold. 
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In July of 1941 a compromise proposal looking toward reconcilement of the 
inconsistencies and difficulties was proposed by the Coordinator’s office. It was, 
briefly, as follows: 

1. The industry would construct the natenal defense pipeline on the 
terms briefly described above. 

2. Efforts would be made to settle the production, marketing, and re- 
fining portions of the Mother Hubbard suit by a partial decree which would 
permit the industry to take all necessary cooperative steps to do an effective 
defense and war job. 

3. The Department of Justice would agree to a court consent decree in a 
new Elkins Act suit against all but the west coast companies which would 
contain an adjudication that a fair and reasonable dividend rate was not 
a violation of the act and release the Elkins Act damage claims. 

Negotiations looking toward the proposed partial decree affecting production, 
refining, and marketing soon reached an impasse primarily because no one was 
able to prophesy what concerted activities might or might not be required in time 
of war. Concentrated attention was then directed to a solution of the more 
pressing pipeline dilemma. It was immediately agreed in principle that the 
national defense line, if operated pursuant to the plan outlined above, and any 
similar lines, later constructed for defense purposes, should be exempt from the 
application of a decree to the extent prescribed in a Cole Act Presidential 
proclamation, and this principle was ultimately embodied in section IX of the 
decree later entered. 

The basic problem for negotiation was the fair rate which the shippers should 
be permitted to receive on existing lines and on subsequently constructed lines 
which were not the subject of a specific Cole Act proclamation. The industry 
representatives—pointing to the hazardous nature of pipeline investments—at 
first insisted upon a dividend rate of 10 pereent of ICO valuation. The Depart- 
ment of Justice, starting with a low percentage, eventually suggested 6 percent 
on the theory that that was the historic legal rate of interest. Because of the 
8-percent order which had been proposed in the interstate commerce hearing, the 
industry eventually and reluctantly reduced its proposal to that amount with 
respeet to crude lines, but for some days insisted on 10 percent with respect to 
products lines. There the matter hung for several weeks with neither side 
willing to make further concessions. 

Eventually, however, Attorney General Francis Biddle proposed a 7-percent 
compromise which would be applicable to both crude and products lines and this 
rate was submitted to the industry for its consideration. 

A number of factors led the industry to accept, not the least of which was the 
patriotic desire to settle its differences with the Government and get along with 
the national defense effort. 

The proposed decree was transmitted to the industry by Colonel Klein, chair- 
man of the Industry Committee on August 5, 1941. He said, in part, in his 
transmittal letter : 

“* * * The settlement from the point of view of the Department of Justice 
is in aid of national defense and is conditioned by it upon the willingness of the 
major companies doing a substantial business in the North Atlantic States agree- 
ing with the Petroleum Coordinator to construct the proposed crude-oil pipeline 
from east Teaxs to the Philadelphia-Bayonne areas.” 

He had concluded his report with the statement that— 

“The enclosed final judgment is not subject to renegotiation upon any mutters 
of substance. * * * Mr. Arnold has made it very clear that he would neither 
countenance nor approve any suggestions inviting departures in principle from 
the negotiated draft of the final judgment * * *.” 

Throughout the negotiations leading to the submission of the decree to the 
industry, Mr. Arnold had been in close touch with Senator Gillette. At first 
there was considerable opposition on the part of the Senator to the entry of 
the decree. The criticism was based in part upon the proposed release by the 
Government of what was referred to as a “$2 billion claim” and on part upon 
the proposed dividend rate of 7 percent. It was argued that there was no 
restriction on earnings—only on dividends. When the national-defense implica- 
tions were pointed out, the Senator agreed to give the settlement his blessing 
upon the understanding that the consideration for the release of the treble 
damage claims would be the construction and financing by the industry of the 
national-defense pipeline. 
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Late in August 1941 the industry executives concerned approved the entry of 
the decree, and as stated above, on September 5 formally executed the agreement 
for the construction of the transcontinental line. 

An Elkins Act complaint had been prepared by the Department of Justice 
against most of the major companies and their pipeline subsidiaries. The west 
coast companies were omitted for two reasons: First, they had consistently 
taken the position that they did not own or operate interstate lines, and second, 
they were not directly or indirectly parties to the national-defense pipeline 
project which was designed to connect the gulf coast and eastern areas of the 
country and therefore were not participating in what the Department of Justice 
regarded as the “consideration” for the treble damage release. 

Upon receipt of a copy of the proposed complaint, a form of answer was pre- 
pared for execution by the defendants and a meeting was called of defense 
counsel for September 16, 1941, in Washington. It was the plan to have the 
answers and decree signed by the defendants and entered by the Department 
of Justice immediately thereafter. 

At the time the matter was thus being crystallized a congressional committee 
which had been investigating gasoline shortages and the necessity for the trans- 
continental line, filed what became known as the Maloney report finding, in 
effect, that there would be no crude or products shortage in the East and that Mr. 
Ickes had exaggerated the whole business in the interest of getting his pet pipe- 
line project constructed. The subject was exceedingly controversial and the 
Allocation and Priorities Division of the OPM, which had previously assured 
the Coordinator’s Office that the necessary steel priorities would be granted, 
failed to grant a project rating at its early September meeting. 

On the 15th of September (the day before the meeting of industry counsel) 
Mr. Arnold telephoned the Negotiating Committee and stated that as a result 
of these last-mentioned developments the unqualified approval of the settle- 
ment by Senator Gillette had been withdrawn, and that it would be necessary 
for the Department of Justice again to review the situation with the Gillette 
group. He commented that it would be a political catastrophe—both from the 
point of view of the Department of Justice and the industry—to complete 
the settlement if it were actively opposed by the Senator and his followers. 

Mr. Arnold made the further comment that if the national-defense pipeline 
was not to be built the “consideration” to the Government would have failed 
and that something in addition should be required of the industry such as 
acceptance by industry of certain governmental demands in additional consent 
decree provisions affecting marketing. He suggested, however, that the indus- 
try proceed with the meeting scheduled for the following day upon the assump- 
tion that something could later be worked out. 

The industry meeting was duly held on the 16th and the answers and decree 
were signed and deposited in escrow with Colonel Klein to await a final deci- 
sion whether steel would be allocated for the defense pipeline. It was the 
clear understanding that if the steel allocation came through the decree would 
be entered. If the line was not to be built, Mr. Arnold’s position was, in a 
word, that some further industry concessions would be necessary. 

In spite of the failure of OPM to grant the steel priority in September, Mr. 
Ickes was assured that it would be granted early in October. As this would 
have permitted the construction of the transcontinental line, matters were held 
in abeyance pending word from OPM. That body, however, finally refused the 
priority at its late October meeting. 

In November of 1941 Mr. Ickes wrote Mr. Thompson as chairman of the 
Lawyer’s Committee in the organization of the national-defense pipeline project 
requesting him to advise the industry that the Priorities and Allocation Board 
had finally turned down the steel for the project. He expressed his great 
disappointment and his appreciation of the industry cooperation in attempting to 
work out a defense undertaking of such important proportions. With the 
Ickes’ letter the industry felt that the project had died. 

On November 5, 1941, Mr. Arnold had written Colonel Klein suggesting 
another joint conference to determine what disposition should be made of the 
proposed settlement and said that “Senator Gillette was anxious to know what 
action the Department was going to take.” Mr. Arnold stated that he had told 
the Senator that there would be another meeting of the Industry Committee 
before any final decision was made. Colonel Klein was on the west coast when 
this letter was received and not due to return to New York until the latter part 
of the month. As a consequence, the Industry Committee did not meet until 
the week of November 24. It then discussed for some days what, if any, revi- 
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sions of the pipeline decree or concessions in the Mother Hubbard case might 
be recommended to the industry. During the week of December 1, redrafts 
were prepared for discussion with the staff. 

This was the status of the matter when Pearl Harbor came on December 7, 
1941. The following day (December 8) Colonel Klein delivered a suggested 
revision of decrees in both the Mother Hubbard and Elkins Act cases to Mr. 
Asbill in Washington. Both men, of course, had their minds more upon the 
war than upon the antitrust and pipeline cases and there was no discussion of 
the drafts. 

A few days later, Mr. Arnold requested Colonel Klein to have the committee 
meet him in his (Mr. Arnold’s) office on the afternoon of December 17. At that 
meeting he informed the committee the revised proposal in the Mother Hubbard 
ease was not satisfactory and that the staff was urging upon him substantial 
changes in the Elkins Act decree which had been signed by industry counsel the 
prior September. Mr. Arnold thereupon suggested that in view of the grave 
war situation both sides withdraw all demands for changes in the Elkins Act 
decree and accept it as written, imperfect though it might be. The negotiating 
committee communicated this suggestion to the industry and the industry unani- 
mously voted to close on that basis. 

As a result, the complaint as previously drawn and the decree which had been 
held in escrow, were filed and entered on December 23, 1941. No disposition 
was made of the Mother Hubbard case. It was understood that it would be 
continued for the duration of the hostilities. 

From the point of view of the war effort it was, of course, a great misfortune 
that the national defense pipeline was not constructed during the summer of 
1941. 

Shortly after the entry of the consent decree the German submarines com- 
menced their attack upon the tanker fleet and by the late winter of 1941-42, 
the situation had become critical. Many ships were lost and those available for 
transportation of crude and products from the gulf coast to the eastern seaboard 
moved in convoys the speed of which was necessarily regulated by the slowest 
tanker. The oil and gasoline shortage which had been prophesied by Mr. Ickes 
became a reality, rationing followed, pleasure driving was eliminated, crude was 
being moved to the Bayonne and Philadelphia refinery areas by rail at rates 
which were prohibitive, and the industry—under the direction of what then 
became the Petroleum Administration for War-——got along as best it could under 
the allocation system then put into effect. 

A transcontinental pipeline then became a must and was accorded a first 
priority. 

The oil companies which, save for the Elkins Act treble-damage threat, had 
been willing to finance the construction of the line through the summer of 1941, 
because of heavy losses were literally no longer in a position to do so. It was 
for this reason that the Big Inch and later the Little Big Inch lines were con- 
structed and operated with Government funds through the nonprofit agency 
known as War Emergency Pipe Lines, formed and staffed by the oil companies, 

Respectfully submitted. 





CHARLES I. THOMPSON. 


Mr. Tuomrson. May I close with just one thing? I led up to the 
construction and the operation of the Big and Little Big Inch pipe- 
lines. I’m sure that this committee is going to be interested in this. 
The Big Inch pipeline cost roughly $80 million. The Government 
paid for it. It was in operation for 26 months. The Government 
prescribed the rates. The Government got the profits that went into 
the United States Treasury. 

In 26 months the net income under Government prescribed rates 
for the operation of the Big Inch pipeline, the net profit in 26 months 
was $122 million. The Little Inch cost $68 million. The net income 
during the shorter period of time when it was in operation was $60 
million, and then sir, after the war those 2 pipelines which cost about 
$136 million were sold at auction for $143 million. 

In other words, the Government did pretty well on that proposition, 
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Mr. Roprno. Have you completed your statement now, Mr. Thomp- 
son ? 

Mr. THompson. Yes. 

Mr. Ropino. Mr. Eisenberg ? 

Mr. Etsenserc. Mr. Chairman, do I understand that the original 
statement as well as the statement as presented will both be placed in 
the record ? 

Mr. Roprno. Yes, both statements will be placed in the record. 

Mr. Etsenserc. Mr. Thompson, you refer in your statement and in 
some of the documents that you have made available to the committee 
to the President’s Defense Council. Could you tell the committee 
how this group was organized, and whether it had a statutory basis? 

Mr. Tompson. Are you referring to the Defense Council which 
recommended against the prayer for divorcement relief in the Mother 
Hubbard case? 

Mr. Ersenpere. Yes. 

Mr. THompson. Or later Defense Council ? 

Mr. Exsensera. I am referring to the Defense Council to which the 
proposed complaint was submitted in 1940, and which recommended 
against provisions with respect to divorcement. 

Mr. THompson. Sir, you asked me you may recall, last evening if I 
had looked that up. You will recall that this was in 1940 before the 
creation of the Petroleum Administration. I never heard of this De- 
fense Council until September 19, 1940, when its release was published. 

I have asked a number of my friends in the industry who are here. 
None of them could answer the question which you are asking. I 
will, if you desire, have the information looked up and supplied for 
the record in a supplementary manner. 

Mr. Exsenserc. I think that would be helpful. If you would do 
that of course we would appreciate it. 

Mr. Tuomrson. If you were going to ask me who was on it, I haven’t 
the slightest idea. 

Mr. Ersensere. I would just like the record to indicate, in view of 
that fact, that the complete report of the Defense Council is included 
as one of the exhibits among the documents Mr. Thompson has made 
available to us, so that report and the other exhibits will be part of 
the record. 

It is also set forth in an excerpt from the Congressional Record 
for October 3, 1940. In that excerpt it appears from statements made 
by Senater Gillette that the complaint, the proposed complaint not the 
one that was filed, was submitted to a committee on oil of the National 
Defense Council, and that 9 of the 11 men on that committee were 
officers of companies who were named as defendants in the proposed 
complaint. Now if those facts are correct, don’t you think the desir- 
ability of submitting the complaint in the proposed litigation to the 
Council is very much in doubt ? 

Mr. Txompson. I would think, sir, since that Defense Council was 
appointed by President Roosevelt, that it would have included men 
in whom he had the utmost confidence. 

I don’t see how you can possibly appraise the impact upon national 
defense which a particular move in an industry will have, unless you 
have people qualified to answer the question. So I would think that 
if President Roosevelt had not been wise enough to appoint some oil 
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people to that committee, that it would have been a mistake. You are 
really asking me, sir, a political question to which I don’t know the 
answer. I don’t mean political, sir. 

Mr. Roptno. Do you want that inserted in the record, consel? 

Mr. Etsensera. May I suggest at the conclusion of questioning all 
of these documents which Mr. Thompson has made available to the 
committee be included as part of the record ? 

Mr. Roprno. Will that include that Congressional Record, sir? 

Mr. E:senzera. No. I would also suggest that the Congressional 
Record excerpt to which reference has been made be included as part 
of the record. 

Mr. Roprno. It will be accepted at this point. 

(The material from the Congressional Record is as follows :) 


{From the Congressional Record, October 3, 1940] 


Suits AGAINST Or COMPANIES 


Mr. GritteTte. Mr. President, the first of the present week there were filed in 
the United States courts by the Antitrust Division of the Department of 
Justice suits against a number of oil companies. The news of the filing of those 
suits was pleasing, I am sure, to every citizen of the United States, and was es- 
pecially pleasing to me. In connection with the filing of those suits against 22 
oil companies, comprising the American Petroleum Institute and some subsid- 
iaries, there is a story and a history in which I feel the American people will 
have much interest. So I am taking this time to complete the record in order 
that the Senate and the House of Representatives and the people of the 
country may know something of the history which culminated in the filing of 
these suits and the institution of these actions. 

For a long time, Mr. President, there were many of us who felt that the large, 
integrated oil companies were taking advantage of a situation which ought to 
be corrected, in that they were imposing on the general public a higher level 
of prices for the petroleum products than was necessary and justifiable, and, 
in addition to that, were driving out of business the independent retailers and 
marketers of petroleum products, especially the cooperative institutions. 

About 50 years ago there was placed on the statute books legislation to pro- 
hibit the use of the rebate and drawback system to defeat the attempts of the 
Government to prevent control and price fixing by monopolistic interests; but 
there was developed a new way by which the same results were attained by 
some of the companies—by control of the production field, the control of the 
distribution field, and also the control of the marketing field. It was possible 
to take losses in the marketing end and recoup from the ownership of the dis- 
tribution and the production fields. 

So, in January 1938, I introduced in the Senate a bill which contemplated a 
divorcement of the production field from the distribution and marketing fields 
in petroleum products. A subcommittee was appointed to conduct hearings 
on that bill. The Senator from Nevada (Mr. McCarran) was chairman of the 
subcommittee, and the subcommittee did a very fine work in initiating hearings 
on this all-important subject. 

The late lamented Senator from Idaho, Mr. Borah, was a member of that 
subcommittee, and after hearings had been started, in March 1938, the Senator 
from Idaho told me that he was about to introduce a bill to require the divorce- 
ment of the pipeline ownership and pipeline method of distribution from the 
production and marketing fields. He asked me to join with him in the intro- 
duction of that bill and also to postpone further hearings on my marketing bill 
until such time as the subcommittee could combine the hearings. This, of 
course, I was glad to do, and I joined with the Senator in the introduction of 
the so-called pipeline divorcement bill. 

Shortly after that time the Congress became engaged in considering the repeal 
of the neutrality legislation, in which all of us were intensely interested, and 
particularly so the then Senator from Idaho, Mr. Borah. Consequently we post- 
poned aah and then the unfortunate death of the Senator from Idaho 
occurred. 
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Last spring, I alone, of necessity, because of the death of the Senator from 
Idaho, arranged for hearings on these two measures, when Mr. Thurman Arnold, 
head of the Antitrust Division of the Department of Justice, came up to see me 
and said that for over a year and a half his Division had been investigating 
thoroughly this entire field with a view to the compilation of facts and evidence 
on which they could base suits under the antitrust law. He asked me, as a 
favor to the Department of Justice, to postpone action and to postpone hearings 
on the pending legislation untl such time as they were ready to file suits, so 
that parallel action on the legislative and judicial phases of the matter could 
be carried on. 

Mr. President, I took no further action. I waited until August of this year, 
and no evidence was adduced, no information was received as to the com- 
mencement of the suits until about that time there appeared in the public press 
of the country a statement that the Council of National Defense had requested 
the Department of Justice to postpone any action with reference to filing the suits 
requiring divorcement because it would interfere with their cooperation in the 
defense program of the country. 

I addressed a letter at that time to Mr. Thurman Arnold, and I shall read 
the correspondence in order that it may appear in the Record, and at the risk of 
some tediousness, but I wish the country to know exactly what occurred. 

In the letter dated August 14, which I addressed to Mr. Thurman Arnold, 
Assistant Attorney General, Department of Justice, I said: 

“] am somewhat disturbed over the trend of events in connection with the 
alleged violations of antitrust statutes by some of our oil companies as bearing 
on the course of legislation which is pending in the Congress in which I have a 
personal interest as one of the sponsors. 

“You will recall that, with Senator Borah, I have introduced in the Senate 
two proposals requiring the divorcement of the business of marketing petroleum 
products from the production and distribution fields for such products.” 

I will omit some of the letter, because I shall ask to have it inserted in full in 
the Record. ThenI said: 

“You requested me to delay hearings on the legislative proposals until such 
time as you were ready to proceed with the suits you were preparing to file. I 
recognized the wisdom of your request and acceded to it. I have delayed the 
hearings up to the present time. I learned indirectly that you are about to 
abandon the prosecutions contemplated. I am sure you will recognize the 
unfortunate position in which it places me and the pending legislation. I do not 
know what reasons impelled your decision to postpone the prosecutions referred 
to, or the filing of the suits, but from information which I have in my files and 
information which I am sure you have and have referred to in your talks with 
me, there is ample justification for immediately filing these suits for determi- 
nation. The interest of the general public, and particularly the consuming 
public, have been so seriously jeopardized by the practices of some of these 
companies that I am confident the Department of Justice would be playing 
unfairly with the interests of the general public in failing to proceed at the 
present time. 

“Many newspapermen have been besieging me for information as to the reasons 
why the suits have been postponed or dropped. I have carefully refrained from 
comment and carefully refrained from giving out information, but I have reached 
a point where 1 do not believe that, in fairness to my public duty, I can continue 
to delay these matters. Unless you are able to give me controlling or satisfactory 
reasons to justify the neglect to conduct the prosecutions at this time, I shall 
probably feel impelled to reopen the hearings on the pending legislation, and I 
do not believe that I would be further justified in refusing to comment on what 
appears to be an unjustified attitude on the part of the Department of Justice 
in bringing to the courts the long and carefully prepared facts which you have 
assembled. 

“l am sure you will not consider this personal in any way, but will be fully 
aware of the difficulty of my position. I hope those responsible in any way for 
the delay will realize that the action is not compatible with the public interest.” 

Mr. ‘lhurman Arnold made a personal call at my office bringing the reply 
and delivered it to me, which I will now read: 

“DEAR SENATOR GILLETTE: I have received your letter inquiring ahout the 
delay in starting the proceedings against the major oil companies which have 
been under preparation by the Antitrust Division for a number of months. 
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“As a matter of courtesy to the Defense Commission and information to this 
Department, the matter was referred for study as to possible effects on national 
defense. Their recommendations will be carefully considered with respect to 
modifying any of the relief sought in the oil suit if, as a matter of fact, it 
appears that the interests of national defense are involved. This does not mean 
a waiver of the antitrust laws. We anticipate no conflict. 

“We are convinced that the oil suit will, in a civil proceeding, settle various 
issues which until now have been the subject of numerous criminal cases, all 
of which the Department has won.” 

In this connection I desire to read an excerpt from the comment of a colum- 
nist on this matter which appeared at that time. I refer to Mr. Ernest K. 
Lindley, who said, in part: 

“One reason why conscription for military service is encountering an uphill 
struggle is the feeling that business is not being called upon for corresponding 
sacrifices. There are multiplying signs that the national policy with regard 
to business enterprise in its relation to national defense is to become one of ex- 
treme solicitude, bordering on pampering. 

“On one side it is propsed to compel men to bear arms. At least they will 
have to take a year of military training. At most they will be called upon to 
sacrifice their lives. 

“On the other side, it is not proposed to apply in any way the principle of com- 
pulsion to the industrial mechanism which must provide the weapons for these 
men, or to any other sector of the American economic system. Instead, to some 
who are dubious about the conscription of manpower, the official approach to 
business enterprise seems to be a compound of cajolery and bounties.” 

Mr. President, I ask unanimous consent that the two letters from which I 
have just read and the article by Mr. Ernest K. Lindley be printed in the 
Record at this point in my remarks. 

The PResIpING Orricer (Mr. Murray in the chair). Without objection, it is so 
ordered. 

The letters and articles are as follows: 

Avueust 14, 1940. 
Hon. THURMAN ARNOLD, 
Assistant Attorney General, Department of Justice, 
Washington, D. C. 


My Dear Mr. ARNOLD: I am somewhat disturbed over the trend of events in 
connection with the alleged violations of antitrust statutes by some of our oil 
companies as bearing on the course of legislation which is pending in the Con- 
gress in which I have a personal interest as one of the sponsors. 

You will recall that, with Senator Borah, I have introduced in the Senate two 
proposals requiring the divorcement of the business of marketing petroleum 
products from the production and distribution field for such products and also 
for the divorcement of pipeline activities and methods in connection with the 
producing oil companies. You will recall that some time early in the spring of 
this year I had a conversation with you with reference to the studies that have 
been made by your section of the Department of Justice in connection with this 
field, and you informed me at that time that the Department was preparing, 
under your supervision, to institute a number of suits for violations of existing 
statutes and requiring divestiture in some instances. As a result of our con- 
versation, it seemed wise and mutually beneficial from the standpoint of legisla- 
tive and also judicial activity to parallel action and conduct hearings on the 
proposed legislation coincidental with the judicial prosecutions. You requested 
me to delay hearings on the legislative proposals until such time as you were 
ready to proceed with the suits you were preparing to file. I recognized the 
wisdom of your request and acceded to it. I have delayed the hearings up to 
the present time. I learned indirectly that you are about to abandon the prose- 
cutions contemplated. I am sure you will recognize the unfortunate position in 
which it places me and the pending legislation. I do not know what reasons 
impelled your decision to postpone the prosecutions referred to or the filing of 
the suits, but from information which I have in my files and information which 
I am sure you have and have referred to in your talks with me, there is ample 
justification for immediately filing these suits for determination. The interests 
of the general public and particularly the consuming public have been so seri- 
ously jeopardized by the practices of some of these companies that I am con- 
fident the Department of Justice would be playing unfairly with the interests of 
the general public in failing to proceed at the present time. 
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Many newspapermen have been besieging me for information as to the rea- 
sons why the suits have been postponed or dropped. I have carefully refrained 
from comment and carefully refrained from giving out information, but I have 
reached a point where I do not believe that, in fairness to my public duty, I ean 
continue to delay these matters. Unless you are able to give me controlling or 
satisfactory reasons to justify the neglect to conduct the prosecutions at this 
time, I shall probably feel impelled to reopen the hearings on the pending legis- 
lation, and I do not believe that I would be further justified in refusing to com- 
ment on what appears to be an unjustified attitude on the part of the Depart- 
ment of Justice in bringing to the courts the long and carefully prepared facts 
which you have assembled. 

I am sure you will not consider this personal in any way, but will be fully 
aware of the difficulty of my position. I hope those responsible in any way for 
the delay will realize that the action is not compatible with the public interest. 

Respectfully submitted. 

Guy M. GILLETTE. 


DEPARTMENT OF JUSTICE, 
Washington, August 16, 1940 
Hon. Guy M. GriLette, 
United States Senate, Washington, D.C. 

Dear Senator GILLETTE: I have received your letter inquiring about the delay 
in starting the proceedings against the major oil companies which have been under 
preparation by the Antitrust Division for a number of months. 

As a matter of courtesy to the Defense Commission and information to this 
Department, the matter was referred for study as to possible effects on national 
defense. Their recommendations will be carefully considered with respect to 
modifying any of the relief sought in the oil suit if, as a matter of fact, it appears 
that the interests of national defense are involved. This does not mean a 
waiver of the antitrust laws. We anticipate no conflict. 

We are convinced that the oil suit will, in a civil proceeding, settle various 
issues which until now have been the subject of numerous criminal cases, all of 
which the Department has won. 

Sincerely, 
THURMAN ARNOLD, 
Assistant Attorney General. 


“NECESSARY SACRIFICES—Is Business To BE PAMPERED? 


“(By Ernest K. Lindley) 


“One reason why conscription for military service is encountering an uphill 
struggle is the feeling that business is not being called upon for corresponding 
sacrifices. There are multiplying signs that the national policy with regard to 
business enterprise in its relation to national defense is to become one of 
extreme solicitude, bordering on pampering. 

“On one side it is proposed to compel men to bear arms. At least, they will 
have to take a year of military training. At most, they will be called upon to 
sacrifice their lives, 

“On the other side, it is not proposed to apply in any way the principle of 
compulsion to the industrial mechanism which must provide the weapons for 
these men, or to any other sector of the American economic system. Instead, 
to some who are dubious about the conscription of manpower, the official ap- 
proach to business enterprise seems to be a compound of cajolery and bounties. 

“The two chief exhibits of the present approach to business are (1) taxation 
and (2) the efforts to throttle certain suits under the antitrust laws. 

“The tax question falls into two parts: Depreciation and the taxation of profits. 
It is generally conceded that if private capital is to be induced to invest in new 
buildings and new tools for the manufacture of munitions, it must be given 
reasonable assurance of recovering the investment within the period that the 
orders for munitions probably will occur. Accordingly, the Defense Commission 
obtained an agreement among all Government agencies that companies making 
these special investments, useful only for military purposes, should be allowed 
to write them off in 5 years. This means that they can deduct 20 percent for 
depreciation each year for 5 years as an item of cost in calculating the profit on 
which they may be taxed. The understanding is that if orders for military 
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defense purposes do not continue over a 5-year period, these companies can come 
back and obtain a further readjustment of taxes in their favor. 

“Until this arrangement is set up by law through Congress, the defense pro- 
gram on the manufacturing side is held up. 

“This liberal allowance for depreciation supposes, however, that the industries 
receiving it will make very small profits. Since industries, understandably, do 
not want to shoulder the risk of loss through failure of Government orders to 
continue long enough to justify the new investment, they are not entitled to 
a counterbalancing reward for taking the risk. 

“When it comes to taxing profits, however, the policy seems to be “go easy.” 
In the view of several influential Members of Congress, the Government tax 
policy with regard to national defense is, for business, a “heads I win, tails you 
lose” proposition. 

“The Antitrust Division of the Department of Justice has pending several 
suits involving industries of importance to the national defense. But it is feel- 
ing the pressure to ‘lay off,’ lest it make the industries involved noncooperative 
with the defense program. 

“It already has run into difficulty in its suit against a number of the large 
oil companies. This was to have been filed almost 3 weeks ago. It was not 
regarded with open hostility by the oil companies, because it was a civil suit. 
It covered various questions which had been raised already in criminal suits 
and which would be raised eventually in additional suits if this overall civil 
suit were not carried through. 

“The filing of the suit, however, was deferred on representations from the 
Defense Commission that it might impair the psychological attitude of the oil- 
company officials toward the national-defense program. Thurman Arnold, Assist- 
ant Attorney General, in charge of antitrust work, has taken the reasonable 
position that he will not prosecute any practice otherwise in contravention of 
the antitrust laws which is essential to the national defense. But he balks at 
being asked to discontinue a suit otherwise justified on the ground that it might 
instill in the leaders of a particular industry a noncooperative psychology. 

“When the Defense Commission has completed its study of the specific hear- 
ing of the case on national defense, it may agree with Mr. Arnold. It may 
have to pass similarly on four or five other impending suits. 

“It seems clear enough that if a specific business practice otherwise illegal is 
valuable for national-defense purposes it should be openly sanctioned during the 
period of the emergency. 

“But the contrast between the wary solicitude for the psychological attitude 
of business and the approach to the problem of obtaining men to bear arms is 
griping some of the administration’s sturdiest supporters in Congress. It may 
lead shortly to a real political explosion.” 


“GILLETTE DEMANDS ACTION ON O11 Cases—SENATOR ASKS ARNOLD TO EXPLAIN 
DELAY IN PROSECUTION 


“Senator Gillette (Democrat), of Iowa, demanded yesterday that Assistant 
Attorney General Thurman Arnold give ‘satisfactory reasons’ why the Justice 
Department has not prosecuted petroleum companies for alleged monopolistic 
practices, 

“He told the head of the Department’s Antitrust Division in a letter that 
unless such reasons were given he would not be ‘further justified in refusing 
to comment on what appears to be an unjustified attitude on the part of the 
Department of Justice in bringing to the courts the long and carefully prepared 
facts which you have assembled.’ 


“HEARINGS DELAYED 


“‘T hope those responsible in any way for the delay will realize,’ he said, 
‘that the action is not compatible with the public interest.’ 

“Gillette said that at Arnold’s request he had brought about delay in the 
committee hearings on his bills to divorce production, transportation, and dis- 
tribution of petroleum. 

“*You informed me,’ Gillette continued, ‘that the department was preparing, 
under your supervision, to institute a number of suits for violations of existing 
statutes and requiring divestiture in some instances * * *.’ 
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“PUBLIC INTEREST 
“*You requested me to delay hearings on the legislative proposals until such 
time as you were ready to proceed with the suits you were preparing to file. 
I recognized the wisdom of your request and acceeded to it. I have delayed the 
hearings up to the present time. 

“*T learned indirectly that you are about to abandon the prosecutions con- 
templated. I am sure you will recognize the unfortunate position in which it 
places me and the pending legislation. 

“*The interests of the general public and, particularly, the consuming public 
have been so seriously jeopardized by the practices of some of these companies,’ 
Gillette continued, ‘that I am confident the Department of Justice would be play- 
ing unfairly with the general public in failing to proceed at the present time.’ ” 

Mr. Gittetrre. After I received the letter, personally delivered by Mr. Arnold, 
I waited for some time to receive a further report from the Department of Jus- 
tice when they should have heard from the Council of National Defense; but I 
waited for almost a month. Then I addressed a further letter to the Honorable 
Robert H. Jackson, United States Attorney General, under date of August 19, 
1940. After waiting 8 days I received a letter from the Attorney General ad- 
vising me that he was still waiting to hear from the Defense Commission. I 
then waited for a period of 22 days, and under date of September 18, I addressed 
a further letter to Mr. Jackson, the Attorney General. I shall trespass on the 
patience of the Senate to read the letter of September 18, and then I shall 
insert all 3 letters in the Record. 

This letter is dated September 18, after the matter of whether or not the suits 
would be filed had been held in abeyance for almost 2 months: 


SEPTEMBER 18, 1940. 
The Honorable Rosert H. JAcKSon, 
Attorney General, Department of Justice, 
Washington, D.C. 


My Dear Mr. Jackson: In the recent weeks I have had some correspondence 
with your office regarding the commencement of certain suits prepared for filing 
in the petroleum industry, relative to alleged violations of our antitrust laws. 

I believe the last letter mailed to you was during the latter part of August, 
and which you very courteously acknowledged in your letter of August 27, 1940, 
stating that you expected prompt action by the Defense Commission with refer- 
ence to their views in the matter of filing these suits, with the possible effect of 
such suits on the problems of national defense. 

From information received through these letters and other media, I believe 
the National Council for Defense were disturbed over the possibility that the 
filing of these antitrust suits might have an unfortunate effect relative to the at- 
tempts of the Government to secure the cooperation of these oil companies in the 
all-important matter of the fuel needs of our armed forces. I do not wish to 
seem persistent or troublesome, but more than 3 weeks have elapsed since the 
receipt of your letter and, so far as I am informed, no report has been received 
from the Defense Commission, although the Commission had the matter under 
consideration for several weeks prior to the writing of your letter. 

Since the receipt of your letter of August 27 ultimo, I requested Mr. Thurman 
Arnold to give me what information he had available relative to the prospects 
for filing these suits. Mr. Arnold informed me that suggestions had been made 
by him for changes in the prayer for relief in the suits, and he has made avail- 
able to me the suggestions which he has made for these changes. From a copy 
of these proposals before me, I note that the wish of the plaintiff is to secure 
three primary objectives: 

1. To prevent fixing prices at artificial levels to the consumer. 

2. To permit retail dealers to compete without artificial restrictions. 

3. To provide a free market for the presently existing independent refiners and 
for new enterprise in the oil industry. 

While these three objectives are what I am trying to secure through the 
legislative proposals now pending in the Congress and which were introduced 
by the late Senator Borah and myself, I fully realize that none of us is ready 
to do or say anything which might jeopardize or delay our national-defense prep- 
aration. But I believe that any possibility of such result is removed entirely 
by the suggestion of Mr. Thurman Arnold that the last paragraph of the prayer 
in the petitions should state: 

“Plaintiff prays for such further and other relief as the court may deem 
proper and in considering such relief, or in considering any of the specific relief 
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herein prayed for, that the court hear all relevant testimony as to the effect of 
such relief on the problem of national defense to the end that no combina- 
tion necessary for national defense be improvidently held to be illegal.” 

It seems to me that with this provision in the prayer for relief, and with the 
court fully advised that the plaintiff seeks no relief which at any time in the 
pendency of the legislation might have a harmful effect on our national-defense 
preparation, that there should be no further delay in the filing of these suits. 

I hope you will know that I fully realize that the decision as to the filing of 
the suits rests with you entirely and not with me, the Council for National De- 
fense, or anyone else. I have been strongly hoping that the suits might be filed 
before this. I have in mind the offering of a resolution on the floor of the Sen- 
ate for inquiry and feel that, in fairness to the public interest and my duty to 
the deceased Senator Borah and myself, I must not let this session of the Con- 
gress be adjourned or recessed without some action relative to this legislation. 
AS a recess or adjournment seems probable next week, I felt constrained to write 
to you once more relative to the matter and again venture to hope that there 
will be something definite to report to me within the next few days, that I may 
know whether or not your Department plans to file the petitions and commence 
the proceedings. 

I assure you of my sincere appreciation of your unfailing courtesies. 

Very sincerely, 
Guy M. GILLETTE. 


Mr. President, I ask that the other two letters to which I have just referred 
be printed in full at this point in my remarks. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

The letters are as follows: 

Aveust 19, 1940. 
Hon, Rosert H. JACKSON, 
United States Attorney General, 
° Washington, D.C 

My Dear Mr. Jackson: Mr. Thurman Arnold personally brought the letter to 
me today which had been previously released to the press and which was in 
answer to my letter of inquiry concerning the filing of certain suits by your 
Department in the oil industry. 

Mr. Arnold told me that, under instructions from you, it was to be made clear 
to me personally that the letter did not represent an absolute commitment to start 
suit or not to start suit regardless of the Defense Commission’s recommendations. 
I gather that that issue is still to be met and that you are delaying it until such 
time as you may have the benefit of the Defense Commission’s views with refer- 
ence to it. Mr. Arnold told me further that in the event the Defense Commis- 
sion delayed unreasonably, or in the event their recommendation would be against 
the filing of the suits, you would exercise your independent judgment in the 
matter. 

I assure you it was unnecessary to inform me that you would exercise your 
independent judgment on the matter. I think I realize fully that there was an 
element of courtesy due to the Defense Commission which might well in an ordi- 
nary case justify delay. In this particular case, however, there was associated 
with the case a number of elements which were important. The filing of the 
suits had been delayed over some length of time, and I had been withholding 
action here in the Congress on the request of Mr. Arnold until such time as the 
two branches of the Government could in a degree coordinate their activities in 
the matter. In most circumstances a further delay would not have concerned 
me greatly, but I have in mind the deep interest that hundreds of thousands of 
our citizens have in these suits, and also the state of mind of the general public, 
which is ready and anxious to render every patriotic service and sacrifice in fur- 
therance of the national weal. It seemed to me particularly unfortunate that 
certain great institutions should be put in a position in the public eye where they 
might be making the question of dropping or postponing suits against them a 
condition precedent to their participating in the general national-defense program. 

You can understand the intense suspense and disappointment on the part of the 
independent oil companies with whom I am constantly in touch in receiving the 
news of the delay in these actions. As they have asserted to me, they felt the 
Department of Justice was appearing in the public eye to be deferring to the 
judgment of a group of men who had a deep personal interest in the suspension 
of the suits, especially in view of the fact that so many of the advisers in the 
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Oil Section of the Defense Commission are closely connected with companies 
deeply affected by the suits. 

I can readily see that there could be a change in the relief demanded when 
the actions are filed, but, frankly, I do not believe it is in the public interest to 
delay or confuse the actions in any way. 

This letter of mine will not be given to the press, and I hope you will keep it 
confidential, although you may refer to it if you wish, or quote excerpts from it. 
I assure you I have every confidence in you and your Department and a deep 
admiration for Mr. Arnold. Whatever course I take at this end of the line is 
predicated entirely on that confidence, but with full thought to my obligations 
in the public interest. 

Very sincerely, 
Guy M. GILLerTe. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., August 27, 1940. 
Hon. Guy M. GILLETTE, 
United States Senate, Washington, D. C. 

My Dear SENATOR GILLETTE: I have your letter with reference to the com- 
mencement of the oil suits, and I am assured that the defense commission will 
promptly convey whatever information they care to submit in reference to the 
effect of these cases on the national defense. 

I fully understand your position and genuinely appreciate your expression 
of confidence. I think we will not be long held in suspense. 

With best wishes, 

Sincerely yours, 
Ropert H. JACKSON, 
Attorney General. 


Mr. GILutetTTe. Mr. President, I also desire to place in the Record, without 
reading and without comment, the statement which was given to the Depart- 
ment of Justice by the Advisory Commission to the Council of National Defense 
after they had been considering this matter for a number of weeks. Without 
making any invidious or unfair attack, I also should like to refer to the fact 
that of the 11 members of the Advisory Commission to the Council of National 
Defense who had this matter under consideration, 9 were connected with the 
Standard Oil Co., or with the Shell Oil Co., and had a personal interest in the 
subject matter. 

I do not mean to suggest that it is improper to have on the Council of National 
Defense men conversant with the oil industry. It was highly proper. It was 
very essential to have on the Commission men with some knowledge of the 
industry ; but I want the fact to appear that of the 11 men who were considering 
the effect of these suits, 9 were actual potential defendants if the suits were 
filed. But their report was made, and I ask to have it inserted in the Record 
at this point as part of my remarks. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

The report is as follows: 


“UnitTeD STATES vS. AMERICAN PETROLEUM INSTITUTE ET AL.—REPORT OF THE 
Apvisory COMMISSION TO THE COUNCIL OF NATIONAL DEFENSE 


“The Advisory Commission to the Council of National Defense has given 
consideration to the proposed antitrust suit against the American Petroleum 
Institute and 22 major oil companies, their subsidiaries and affiliates, with a 
view to determining its probable effect on the defense program. 

“The Commission appreciates that the decision of whether or not to take 
action against any particular persons or corporations for violation of the anti- 
trust laws must be made by the Attorney General in the exercise of his sound 
discretion. It further appreciates that in the work of the Department of 
Justice generally, and in the interpretation of the antitrust laws and the insti- 
tution of civil proceedings thereunder in particular, there are involved not only 
problems of law but also problems of policy, including the harmonization of 
other aims and purposes of the Nation. This report is submitted in the belief 
that it will be of assistance with respect to the questions of policy presented. 

“The Commission’s primary function is to assure and facilitate the availability 
of adequate supplies of all materials necessary for the defense of the Nation 
at the lowest cost consistent with other necessary objectives. The Commission, 
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therefore, would deplore any condition or action leading to a failure of supply 
of such materials, whether for a short or long time, and whether partial or 
complete, or leading, among other things, to a lessening of efficiency, waste of 
natural resources, or any substantial increase in price to the Government or to 
consumers. 

“In appraising the impact of the proposed suit on the defense program the 
Commission has examined the relief prayed for in the complaint and con- 
sidered the effect of such relief upon the technical task of supplying petroleum 
products so vital to our defense forces and industry. Nmphasis has been 
placed upon the anticipated effects of granting the prayer for relief, rather than 
upon the anticipated effects of filing the proposed complaint, largely because 
the practical result of the suit can be tested only by the objectives of the 
Department as stated in its complaint. It is impossible, moreover, to say with 
assurance how long the trial of the issues raised by the complaint will require, 
how soon the structural changes sought will be achieved, or even what the 
character of the defense program will be during that interim period. If the 
objectives of the suit are consistent with the interests of national defense, no 
question can be raised by this Commission. Our task is simply to determine so 
far as practicable whether those objectives in fact substantially impede the 
defense program. 

“The Commission states at the outset that, in view of its desire to insure and 
facilitate adequate supplies at lowest cost, it is opposed to monopolistic or con- 
spiratorial price fixing and to artificial restrictions on supply of materials (ex- 
cept where restrictions on supply are temporarily necessary to promote sound 
conservation of the Nation’s resources under law). Such price fixing and restric- 
tions, always a threat to the national welfare, are particularly dangerous in 
time of emergency. The Commission does not have information adequate to 
justify comment upon the various allegations in the draft complaint relating to 
price fixing and similar abuses in the wholesale and retail distribution of petro- 
leum and petroleum products. But the Commission wishes to assure the Attor- 
ney General that it will wholeheartedly approve any appropriate legal action 
brought to eliminate such restraints on competition, where they are proven to 
exist. 

“The other provisions in the draft complaint—primarily the prayer that 22 of 
the larger integrated oil companies, their subsidiaries and affiliates, be required 
to divest themselves of their transportation and their marketing facilities— 
require thorough consideration from the defense viewpoint. 

“Before considering the effect of such a prayer, we may point out, although 
we do not propose to emphasize, that the suit has its intangible aspects. Certain 
demands have been made and others will be made upon the petroleum industry 
in connection with the defense program. From this industry, and from industry 
generally, the Government expects cooperation, and, indeed, enthusiasm, in fur- 
thering the defense effort. The Commission is loath to believe that the members 
of the industry, or the members of any other industry, would consciously permit 
any personal resentment to interfere with the vital purchasing functions and 
supply needs of the Government. Yet the Commission is aware that any legal 
action seeking relief as rigorous and comprehensive as the one under considera- 
tion, whether based upon the antitrust laws or not, has a tendency to becloud 
relationships between the Government and industry. Such considerations, how- 
ever, are speculative and difficult to appraise with certainty. 

“In considering the effect of the prayer for divestiture by the oil-company de- 
fendants of their transportation and marketing functions, the Commission recog- 
nizes that, apart from other considerations, the existing organizational struc- 
ture of the oil industry is well adapted to the defense program. It simplifies 
problems of supply and facilitates the making of firm and long-range commit- 
ments. Divestiture may entail a loss of technical management and efficiency. 
The readjustments contemplated by the suit, and the process of habituation 
under a new setup, will involve complications and delays. 

“Curbs on capital expansion, certainly during the period when the split-ups 
are still in contemplation and not yet in effect, must be anticipated. Doubts and 
uncertainttes may arise as to whether a company should undertake capital expan- 
sion in properties which may be divested, as to who will be able to afford such 
expansion (in view of the prospective division of capital resources), and even 
as to who could appropriately apply for Government assistance in such expan- 
sion. Eventually the Government will of course find some way to assure its 
supply. But time is precious. 
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“The Commission finds it impossible to estimate with precision or exactitude 
the extent to which obstacles to industrial preparation for national defense are 
presented by the relief prayed for in the complaint. However, the Commission 
does not suggest that the proposed suit should be abandoned. The Commission 
feels it appropriate to point out, nevertheless, that to a greater or less degree 
certain prayers for relief may hinder the defense program. The Commission 
cannot undertake to meet the burden of proving, with courtroom evidence and 
logie, that such hindrances will ensue. But this balancing of national policies 
and weighing of judgments is peculiarly a matter for determination by executive 
officers rather than by judicial bodies accustomed to reliance upon legal prece- 
dents. And even where the likelihood of interference with the emergency effort 
cannot be explicitly demonstrated, substantial possibilities should control, espe- 
cially when these are examined in the light of the rapidly expanding require- 
ments for national defense. Some of the problems presented by the prayer for 
relief may here be elaborated. 


“ I. DIVORCEMENT OF MARKETING FACILITIES 


“In certain instances the proposal that the larger oil companies be required 
to divest themselves of all direct or indirect ownership or control of facilities used 
in marketing petroleum products may affect the construction of such facilities 
pursuant to negotiations now underway or in prospect for national-defense pur- 
poses. The proposed divestiture would involve not only local bulk plants, storage 
facilities, and service stations but also trunk marketing facilities such a gasoline 
pipelines, barges, tank cars, and terminals for petroleum products. At present 
both the Army and the Navy are interested in having private capital construct 
pipelines to transport gasoline to the east coast States without the necessity of 
the long haul around Florida and up the Atlantic coast, which in time of emer- 
gency might be difficult and in any event would require a large convoy service. 
Moreover, in time of emergency it would be possible to take a part of the burden 
of the gasoline deliveries to the east coast through these gasoline pipelines and 
in turn release tankers for the purpose of handling the essential products such 
as Navy fuel oil which cannot be handled in crude oil or gasoline pipelines. These 
gasoline pipelines would also afford exceptionally desirable locations for some 
of the reserve stocks of aviation gasoline for both the Army and Navy since 
deliveries can be made at low cost and removal can be effected readily even in 
time of emergency. An initial expenditure of approximately $13 million is in- 
volved in the gasoline pipelines now under consideration and it would be desirable 
to have private capital construct similar equipment for emergency use in other 
parts of the country. 

“With respect to marketing terminals the program of the Army and Navy to 
eare for the greatly increased stocks of aviation gasoline and Navy grade fuel 
oil has not yet been completely formulated. The Army plans to locate most of 
its interior reserve storage at points on gasoline pipelines. Such location of large 
buried storage facilities would not only be virtually invulnerable but would 
make it possible to deliver the gasoline to the Army through any of the industry 
tap points or bulk plants located along the gasoline line or lines to which the 
Army storage would be connected. In addition, the Navy is giving consideration 
to the location of some of their reserve storage adjacent to or connected with 
petroleum products pipelines at existing industry terminals. This would greatly 
reduce the investment in docks, lines, utilizing facilities, and so forth, and also 
minimize the labor required to guard and operate these facilities. 

“It is clear that substantial additions to the gasoline pipeline and terminal 
storage capacity of the industry will be necessary under this program. Arrange- 
ments and understandings to secure such gasoline pipelines and storage may 
have to be discarded and delayed until the ability to perform is clarified, and 
later new negotiations begun with new parties if the existing companies are re- 
quired to divest themselves of such facilities. Moreover, we must take note of 
the fact that the Government may well encounter hesitancies and delays on the 
part of refiners who are asked to extend their contractual commitments, par- 
ticularly since substantial investments are necessary to meet anticipate demands 
and, indeed, are now being requested. Several of the larger oil companies may 
face financial difficulties due to the impact of the current international conflict 
on the returns from their foreign properties. And granting the relief praved for 
in the draft complaint will of itself diminish the capital resources available for 
particular products. Even Government financing assistance would undoubtedly 
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be delayed pending determination as to the proper identity of the borrower and 
terms of the loan. 

“Another proposal is that companies be prohibited from exchanging gasoline 
and other petroleum products. Asa practical matter this would probably require 
the scrapping of the Army and Navy plan to insure the ready availability of 
Navy grade fuel oil and aviation gasoline at terminal storage points and would 
increase the cost fo such products to the Government. In any event this would 
increase the actual amount of transportation required, which would be highly 
undesirable in any period of emergency. 


“II, DIVORCEMENT OF TRANSPORTATION FACILITIES 


“The draft complaint proposes that the larger oil companies be ordered to 
divest themselves of all direct ownership in the various mediums of transporta- 
tion whereby crude oil is brought from the well to the refinery. These include pri- 
marily crude-oil trunk pipelines and tankers. 

“Pipelines today are admittedly utilized as plant facilities of petroleum re- 
fineries and afford to refineries of integrated companies the steady supply of 
crude oil regarded by such companies as essential to low-cost continuous opera- 
tion. Divestiture of ownership in these facilities might, under certain circum- 
stances, increase the difficulty of obtaining supplies. Such a potentiality would 
be particularly disadvantageous with respect to particular types of crude oil 
used in the manufacture of high-octane aviation gasoline and toluol specified by 
the Army and the Navy, a shortage of which is indicated by preliminary esti- 
mates of experts of the Raw Materials Division of the Commission. Some ex- 
pert opinion holds that the divestiture of crude-oil pipelines would lead to in- 
crease of cost to the Government, or even to the discontinuance in some in- 
stances of transportation of crude oil, where the transportation in and of itself 
is relatively unprofitable. 

“It is similarly suggested that divestiture would delay or discourage construc- 
tion of new connections. All the larger refineries and many of the smaller ones 
located on the gulf coast or in California have some crude oils available to them 
from their existing crude-oil pipeline connections which would be useful for the 
production of these special materials. The curtailment or stoppage of the pipe- 
line supply of these crude oils would occasion refiners difficulty in meeting their 
commitments under Government contracts and, consequently, the prospect of 
pipeline divestiture might delay capital investment in necessary facilities to 
manufacture the refined products. 

“The prospective divestiture not only may complicate refiners’ contractual 
commitments but also may intensify the problem of financing certain additional 
crude-oil pipeline construction. In order to safeguard against disruption of 
transportation in time of emergency, looping of trunklines and the installation 
of additional pumping stations is contemplated. Studies to determine the neces 
sary amount of such new construction are now in progress. 

“The Commission wishes it to be understood that this general outline of prob- 
lems to be met in the working out of the defense program does not mean that 
it in any way endorses the continuance of alleged abuses in crude-oil pipeline 
operation. On the contrary, as has been indicated generally, if there are abuses, 
it favors their elimination, particularly if they result from any illegal combina- 
tion or conspiracy. However, it does not feel qualified to discuss this phase of 
the proposed suit. 

“Capital problems are, of course, also presented by the proposal to divorce 
tanker facilities. A large proportion of the present tanker capacity of about 
4,100,000 deadweight tons is approaching the endwf the 20-year period of useful 
life. The supply of crude oil to the refineries by tankers must be safeguarded. 
However, it would appear that there is no absolute shortage of tankers foresee- 
able at the present time since new tankers already under construction plus 
tankers now chartered in foreign service which could be put in domestic service 
would probably meet our needs. The direct needs of the Army and Navy prob- 
ably would not require a large proportion of the tanker capacity. 

“In this general regard, you are advised that there is in the process of ne- 
gotiation under the auspices of the Maritime Commission and the Navy De- 
partment an arrangement for allocating equitably as between the various com- 
panies the burden of supplying tankers to the Navy in time of emergency. If 
the suit is filed in the manner proposed, negotiations will have to cease. If 
effect is given to the proposal in the draft prayer, a new program will have to 
be devised and negotiated with the possibility of increased cost to the Gov- 
ernment. 
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“TII, THE AMERICAN PETROLEUM INSTITUTE 


“The Commission, in its technical study of defense requirements, does not 
have to rely on trade associations for information and contact with their re- 
spective industries. It is true, of course, that the institute provides informa- 
tion on petroleum statistics which are not now available elsewhere, and ar- 
rangements would have to be made to supply this need. 


“Iv. CONSERVATION OF CRUDE PETROLEUM RESOURCES 


“Military authorities have estimated that during war the requirements for 
petroleum products would increase about 25 percent above normal peacetime 
needs. On the basis of the 1939 consumption of crude petroleum of 1% billion 
barrels, an emergency would lead to additional needs for somewhat more than 
300 million barrels a year. These estimates were made before the adoption of 
recent plans for expansion of the Air Force and extended mechanization of the 
land forces and are constantly being revised upward. 

“Our present reserves of crude petroleum have been variously estimated but 
probably approximate something in the neighborhood of 18 billion barrels. 
Consequently, there is no immediate problem of an overall shortage of the basic 
raw crude though, as has been indicated, there may be problems with respect 
to certain crudes peculiarly valuable for military or naval use. The expansion, 
mechanization, and rigorous training of the Armed Forces would certainly 
bring about a vast acceleration in the rate of production. If this is not ac- 
companied by sound methods of conservation, a protracted emergency would 
seriously diminish the oil resources of the country. Sound conservation is of 
the utmost importance to any adequate defense program. 

“It must be remembered that the problem of crude reserves is not solely one 
of the amount of oil in the ground. The effect of increasing production per well 
would be a lower ultimate recovery. As time goes on, the lifting cost of the 
crude substantially increases and fewer barrels per day are recovered. Thus, 
though by simple arithmetic it would appear that the country’s reserves are 
good for more than 10 years under emergency conditions, declining production 
and higher prices for petroleum products will arrive long before exhaustion of 
reserves unless the discovery rate is maintained and production is effected with 
a minimum of waste. The possible adverse effects upon the Government and 
the consumer are clear. 

“In recent years, an expanding national demand for petroleum products has 
been met by the discovery of new sources of petroleum approximately equaling 
the amount of products consumed per year. It appears vital that this rate of 
discovery remain unaffected. More and more, the business of prospecting for oil 
has come to depend on the availability of large capital resources. In the first 
instance, it seems that reduction of the size of the existing units in the industry 
will leave less capital available for exploration. Secondly, although the intend- 
ment of the draft complaint, and particularly paragraph 17 of the prayer for 
relief is not clear, the power of the companies named as defendants to develop 
additional reserves may be inhibited. 

“In addition, a development widely endorsed by Federal and State conserva- 
tion authorities has been the organization of a newly developed oilfield on a 
unit basis. The proposed suit would apparently prohibit such activities, many of 
which are now carried out under the supervision of the Department of the 
Interior. These unit plans are deemed a major force in conservation since they 
reduce the number of wells to be drilled, conserve gas or hydrostatic pressure 
and otherwise conduce toward scientific production. This, of course, means 
lower investment costs per barrel of ultimate production and insures generally 
lower production costs and higher ultimate recovery of oil.” 

Mr. GILLeTTE. Mr. President, I certainly shall not take the time of the Senate 
to go into the merits of this controversy. The suits have been filed. It is a 
wonderful thing for the people of the country that our Department of Justice, 
having considered and weighed all the potentialities of the situation and the 
report which I have just placed in the Record, has decided, within certain limi- 
tations, to go ahead with the suits, with no desire to affect in any way the 
national defense. 

I may say, in that connection, that one of the things the Advisory Commission 
to the Council of National Defense refer to is that $13 million is about to be 
spent for the construction of a pipeline on the Atlantic coast; and if these suits 
are filed, they do not know whether it will be possible to go ahead with the 
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construction of that pipeline and the expenditure of $13 million. Imagine the 
expenditure of $13 million in a defense program being weighed against a $3 
billion industry that we are trying to reach, and the abuses that we are trying 
to remove from that industry—abuses which the Federal court in Madison, a 
little over a year ago, took the first long stop toward correcting by the decisions 
and the convictions secured in that court. 

On the 28th of September I received a letter from the distinguished Attorney 
General. Throughout all ‘this controversy, throughout all this discussion, 
throughout all this correspondence, I desire to say that the Attorney General 
tof the United States and Mr. Thurman Arnold have taken the high position and 
the high plane of public interest and the obligation under their official positions ; 
and nothing I say here must be construed in any way as criticism of these men, 
who were trying to carry out as well as they could—and it has been well done— 
the obligation that they have as representing the consuming public of the United 
States and all the residents of the United States, including the oil companies. 

On the 28th of September the Attorney General addressed to me this letter, 
which I shall now read: 

OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., September 28, 1940. 
Hon. Guy M. GILLerre, 
United States Senate, Washington, D. C. 


My Dear Senator: After considering your letter of September 18, urging 
commencement of the suits proposed by the Antitrust Division against the petro- 
leum industry, and after studying the report of the Defense Commission, I beg 
to answer your letter as follows: 

As national defense is the paramount problem facing the American people 
today, I am accepting the recommendations of the National Defense Advisory 
Commission and, in accordance therewith, have taken the following steps: 

1. The Defense Commission advised me that it would wholeheartedly approve 
“any appropriate legal action brought to eliminate such restraints on competition 
where they are proven to exist.” In accordance therewith I have authorized the 
Antitrust Division to commence the proposed civil action so far as it seeks to 
prevent existing abuses in the oil industry, including price fixing, discriminations, 
and all practices which tend to restrain or prejudice the independents in the 
industry or to jeopardize the interests of consumers. 

2. The Defense Commission indicated that a court decree of divestiture at 
this time would create a number of serious problems for the national defense. 

Accordingly, this action does not seek at this time to compel the oil companies 
to get rid of their pipelines, barges, or other facilities for the transportation and 
distribution of petroleum. I believe there might be serious consequences from 
a disruption of these facilities at a time when we have no capital presently 
willing, so far as I am able to ascertain, to acquire and operate these facilities 
by themselves. 

3. The National Defense Commission, however, referring to the divestiture 
phase of the case, says “the Commission does not suggest that the proposed suit 
should be abandoned.” It is not being abandoned, and no action is being taken 
inconsistent with divestiture proceedings, either in a later action or by amend- 
ment of proceedings in the existing suit if, at the time of trial, it shall appear 
that the abuses in the oil industry can be corrected in no other way. 

I noted with interest your suggestion that you “must not let this session of 
the Congress be adjourned or recessed without some action relative to” certain 
legislation which you have sponsored. I see no reason why the pendency of this 
action in any form should interfere with or delay legislative consideration of 
the problems of the oil industry. We know from the history of antitrust cases 
that many years lapse between commencement of a case and its ultimate decision. 
Moreover, court decrees are in the main negative affairs forbidding certain acts, 
combinations, and contracts. They do not necessarily lead to constructive steps 
in industry. In shaping legislation the Congress can provide a comprehensive 
and constructive plan. 

The statement most significant to me in the report of the Defense Commission 
has been almost wholly overlooked in the discussion of these cases. It states 
“though by simple arithmetic it would appear that the country’s reserves are 
good for more than 10 years under emergency conditions, declining production and 
higher prices for petroleum will arrive long before exhaustion of reserves unless 
the discovery rate is maintained and production is effected with a minimum of 
waste.” The very fact that in considering national defense we begin to calculate 
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the life of our oil reserves in such small figures is an ominous sign for national 
defense and for our economic life. 

In advocating revision of the antitrust laws over 3 years ago to make them 
effective and clear, I repeatedly said that, in my opinion, the doctrine of com- 
pulsory competition embodied in the antitrust laws is unwisely applied to oil 
production where the principle of conservation of an exhaustible and irreplace- 
able national resource should replace the principle of competitive exploitation. 
The companies seem to recognize this for they have tried to limit depletion by 
devices of their own, but without representation of the public interest or the 
consumer welfare, or that of smaller producers. Private conservation plans 
which restrain or discriminate against independents and disregard consumer 
interests violate the antitrust laws, but they should not be replaced by a headlong 
race to exhaust petroleum supplies, but rather by a conservation plan which will 
be in the public interest. 

Only Congress can protect the future economic life of this country by protecting 
oil reserves in the ground. It has made several efforts to do so, some of which 
have failed. I believe more comprehensive plans could be devised now which 
would be successful. Litigation by itself will never completely accomplish the 
wise utilization of this great asset by this generation or its conservation for 
the future. 

Therefore, I urge that you do not let the pendency of litigations delay or 
deter the Congress from giving this basic industry consideration in the interests 
of conservation and orderly utilization of our basic petroleum resources. 

With high regards and good wishes, I am, 

Sincerely yours, 
Rosert H. JAcKson, 
Attorney General. 


I call particular attention to this sentence in the letter : 

“We know from the history of antitrust cases that many years lapse between 
commencement of a case and its ultimate decision.” 

If many years lapse between the commencement of a suit and the decision, 
what possible immediate effect, will it have on the national-defense situation 
if there is to be no decision in the suits filed before a matter of several years? 
But the letter of the Attorney General informs me of his decision, after careful 
consideration of all the elements and factors in the situation, to commence the 
suits ; and they were in fact instituted on Monday of this week. 

Mr. President, that is all of the ground that I care to cover at this time. The 
merits of the controversy will, of course, be determined in the courts of the 
United States with the pendency of these suits. I desire to make this statement: 

Because of the circumstances that have put off his action month after month 
and month after month, it is too late in this session for us to resume hearings 
before the subcommittee on the bills which are here pending—the pipeline-divorce- 
ment bill and the marketing-divorcement bill. They will, of course, die with 
the passing of the present Congress; but it is my intention in January, when the 
next Congress assembles, to reintroduce those measures substantially as they 
are at this time. 

I wish to give notice that as soon as they are introduced I shall have them 
rereferred, if possible, if I can secure the action in the Committee on the 
Judiciary, to the same subcommittee, to resume the hearings where they were 
left off by the distinguished Senator from Nevada, and have this all-important 
work carried on. 

I want to make one further remark in connection with the matter. There 
have appeared in the public press lately a number of articles indicating that 
this whole matter was to be referred to a supervisory body composed of repre- 
sentatives of the companies, and some of the officials of the United States 
Government, that Secretary Ickes, of the Department of the Interior, was meet- 
ing with representatives of some of the oil companies to pave the way for such a 
supervisory body. 

I do not know whether or not that report is true. The only authority I have 
for it is a number of excerpts and clippings which were sent to me reciting that 
such is the plan. But I wish to give notice that no supervisory body composed 
of the Secretary of the Interior, or any other official, and Mr. Teagle or anyone 
else representing the oil companies, shall supersede the legislative rights of the 
American Congress to go into this whole field. When this proposed legislation 
is reintroduced, if such a body is contemplated or appointed, it will not deter or 
delay, so far as I am able to secure action, proper action, by the Senate of the 
United States. 
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Mr. E:senzerc. Now this Defense Council did, as you have indi- 
cated, recommend against divestiture, and the complaint as filed in the 
API case did not include a prayer for divestiture; is that not so? 

Mr. Tuompson. I so testified. 

Mr. Etsenserc. Would you elaborate on your statement that you 
received an intimation that the Department of Justice would be inter- 
ested in negotiating a settlement of the suits that had been filed? In 
what form was that intimation / 

Mr. Tuompson. Oh, yes, with pleasure. This was the first antitrust 
case I had ever been in and I guess the first antitrust case our firm had 
ever had. We didn’t know that when you have an antitrust case the 
first thing that a lawyer does is go down and talk to the head of the 
Antitrust Division about whether there is any possibility.of working 
out some sensible, practical solution by the consent-decree method. 
We were babes in arms.) My partner, Sturgis Ingersoll, was having 
dinner with a lifelong friend, Francis Biddle—I should say the.Hon- 
orable Francis Biddle—who was then Solicitor General, and he told 
him that we had been hired in an oil antitrust. case to represent one of 
the corporate defendants and Mr. Biddle said, “Why don’t. you go 
down and talk to Thurman Arnold about it?” It was a completely 
new and revolutionary idea. 

Mr. Eisenserc. Was there any indication 

Mr. THompson. As a matter of fact I think Mr. Biddle went further 
and said, “I’m sure Mr. Arnold would welcome the opportunity to 
talk.” 

Mr. Ersenrnerc. Was there any indication that Mr. Arnold had re- 
quested Mr. Biddle to initiate such discussion ? 

Mr. Tuompson..I wasn’t there, sir; I don’t know. This wasa dinner- 
table conversation. 

Mr. Etsenperc. You say Mr. Biddle at that time was the Solicitor 
General in the Department of Justice ? 

Mr. Tuompson. Yes, sir. 

Mr. EsenserG. In your general experience since then in antitrust 
matters, do you receive any kind of formal notice before consent- 
decree negotiations are undertaken ? 

Mr. THomreson. All I can say, sir, is that I have negotiated under 
the prefiling system several antitrust decrees. 

Mr. E1senperc. And how were those proceedings usually initiated ? 

Mr. THompson. Oh, it alwasy comes about because the Department 
of Justice writes your client a letter saying “Please supply us with 
all the information that you have with respect to such and such a 
transaction,” and then your client sends that to you and then you say 
“What are the facts?” and the client gets up with your help a state- 
ment of the facts and makes a full disclosure to the Department of 
Justice, and anybody with a kind of an ear for antitrust laws knows 
whether the Department is or is not likely to file a complaint, and if 
they are, I would say the industry procedure was to go down to the 
Department of Justice, present the statement and talk to them about 
the charges, and then you almost always find that they have a com- 
plaint in mind and then you discuss it with them and if you can arrive 
at a prefiling consent solution, you do it. 

If you can’t, the case is filed and it is litigated. 

Mr. Ersenpere. Do you know if Mr. Biddle participated after he 
made this initial suggestion in the actual negotiation of the decree? 
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Mr. THomrson. I testified it was Mr. Biddle who called me in Mr. 
Arnold’s presence from his office who suggested we split the difference 
between 6 and 8 percent. 

Mr. Eisenserc. That testimony was that it was Mr. Biddle who 
fixed the 7 percent rate of return in July of 1941. 

Mr. THomrson. He didn’t fix it because this was a consent decree. 
He proposed it. 

Mr. Eisensperc. What was his position at that time? Had it 
changed in the interim ? 

Mr. Tuompson. Yes, sir; I think Mr. Jackson had by that time been 
appointed to the Supreme Court, though I am not sure. If so, Mr. 
Biddle was Acting Attorney General, but you recall, sir, of course—— 

Mr. Eisenserc. I’m sorry, what position did you say Mr. Biddle 
had, Attorney General ? 

Mr. TxHompson. I said he may have been Acting Attorney General. 
He was either Acting Attorney General or Solicitor General. I think 
he was Acting Attorney General. 

Mr. Exsenserc. His saying that 7 percent would be the figure was 
equivalent to a decision of the Department of Justice that 7 percent 
would be the figure. 

Mr. Tuompson. I don’t know whether it was or not. As I testified, 
he said over the telephone—this was a telephone conversation, I didn’t 
see him—he said as I recall it, and Mr. Arnold was with hin, that if 
we take 7 percent he’d recommend that Mr. Arnold take 7 percent, 
split the difference, a sensible solution. You have got to recall, sir, 
that Mr. Biddle, as Solicitor General, was I guess by statute in charge 
of all civil claims of the United States, and that the Elkins Act 
claims were civil claims, and if my understanding of the law is cor- 
rect, could not have been settled without the Solicitor General’s 
approval. 

Mr. Etsenpere. Is it your suggestion that in the usual antitrust 
case or Elkins Act suit the Attorney General participates in the nego- 
tiation of the consent decree? 

Mr. Tompson. The Attorney General in person ? 

Mr. Etsenserc. I don’t know the form in which the Attorney Gen- 
eral participated in this negotiation. 

Mr. Tuomeson. He didn’t participate in the negotiation. 

Mr. Esenserc. I am talking about Mr. Biddle now. 

Mr. Tuomrson. Mr. Biddle never came to a single meeting of these 
negotiating groups. 

Mr. Etsenserc. Despite that fact I thought we had established it 
was Mr. Biddle who recommended to Mr. Arnold after taking this up 
with you, the 7-percent figure which was fixed in the decree that was 
filed, isn’t that correct ? 

Mr. Tuompson. I have testified to that, yes, certainly. 

Mr. Exsennerc. So that. is the basis for my asking you whether 
Attorneys General normally in consent decree proceedings in any 
antitrust cases participate in the manner in which this particular 
Attorney General participated in this particular settlement? 

Mr. Tompson. Sir, no antitrust complain is ever filed until 
it has been approved in the Antitrust Division, sent to the Attorney 
General, explained to him and he signs it or at least authorizes his 
name to be put upon the complaint. 
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No consent decree is ever entered unless and until the Antitrust Di- 
vision procures the approval of the Attorney General. At least 
that is my experience. 

Mr. E:sennerc. Let me direct your attention now to a document 
dated January 8, 1941, which is one of the documents you sub- 
mitted to us. That is a memorandum with the main heading “Pe- 
troleum Antitrust Suit.” Doesn’t that document state that you con- 
ferred wih Thurman Arnold and members of his staff on December 
20, 1940? 

Mr. THompson. Yes. 

Mr. EtsenperG. That was before as I understand it, the industry 
exploratory and later the industry negotiating committee com- 
menced negotiations ? 

Mr. Tuomrson. That’s correct. We went down there, as I said in 
my statement—perhaps I didn’t discuss this detail—this was a pre- 
liminary conversation with Mr. Arnold to verify the intimation 
that. we had received that he would like to discuss a settlement of 
the Mother Hubbard and the Elkins Act cases with the industry. 

He told us on that day he would like to. 

Mr. Ersenperc. And at this meeting I understand—— 

Mr. TuHompson. That was not the negotiating committee. Two 
of my partners and I called upon Mr. Arnold. 

Mr. E:senserc. That was solely on behalf of your own client I 
assume ? 

Mr. THompson. Yes, sir. 

Mr. Etsenserc. That was just for Atlantic Refining Co. ? 

Mr. Tuompson. Yes. 

Mr. Ersenperc. Had they actually been named in any of the Elkins 
Act cases filed at that time ? 

Mr. THompson. Not unless you call paragraph 34 of the Mother 
Hubbard case the Elkins Act allegation. 

Mr. E1senserc. There were defendants in the original Mother Hub- 
bard case? 

Mr. THompson. Yes. 

Mr. Etsenserc. But not in the three Elkins Act cases? 

Mr. THompson. Yes. 

Mr. Exsenserc. This memorandum dated January 8, indicates that 
Mr. Arnold suggested or stated that there would be no press pub- 
licity during the course of the negotiations. Is that common prac- 
tice in consent decree negotiations? 

Mr. Tuompson. Sir, you sound as if you thought I spent every day 
all day down there negotiating consent decrees with the Department 
of Justice. I think I probably outside of this one negotiated three 
others. 

Mr. Etsenperc. In the three that you have negotiated, are the nego- 
tiations in your experience usually conducted without any publicity ? 

Mr. Tuomprson. Always. 

Mr. Ersenserc. And in that particular case was that arrangement 
honored? In other words is it correct that there was in fact no pub- 
licity until the final judgment was filed in the court ? 

Mr. THompson. Well, there was no publicity except that the usual 
columnists had their usual sources of information, and then put 
things in their columns about progress of these negotiations and things 
like that. 
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There was no release by Mr. Arnold. There was no release by the 
industry. 

Mr. Etsenzerc. And did you have in any of your records—I know 
this is asking a great deal, going back 16 years to this period—do you 
have in any of your records as far as you know any clippings of that 


= : 
r. Tompson. No, sir; I do not. 

Mr. E1senzerc. But you do recall that there were such comments in 
the ge press during the course of the negotiations ? 

Mr. Tompson. That is my recollection. 

Mr. Esenperc. Were they usually pretty accurate, as you recall 
them ? 

Mr. THompson. No, sir; I don’t think most things you read in the 
columnists’ reports are accurate, if you know the facts. 

Mr. Eisenserc. Doesn’t that mean that no outside party had any 
inkling except for the inaccurate statements they could read in the few 
columns in which those comments were made concerning the basis for 
the negotiations and the progress of the negotiations until the judg- 
ment was actually filed ? 

Mr. THompson. I wouldn’t think that was true, sir, no, because I 
have been conscious of the fact for a long time that when the Depart- 
ment is negotiating a decree, it consults with the people who have 
filed complaints with it which have led to the filing of the suit and that 
it consults with competitors of the defendant who have an interest. 

It doesn’t, I’m quite sure, show them actual drafts of proposed de- 
crees or anything like that, but discusses principle with them. 

Mr. Esenserc. Did the industry also have an agreement not to 
publicize the negotiations ? 

Mr. Tuompson. Agreement with whom ? 

Mr. Exsenserc. Among themselves? Had the industry members 
considered the question of whether these proceedings should be 
publicized ? 

Mr. Tuompson. Well, it was unthinkable we’d publicize them. 

Mr. Ersenserc. It was unthinkable ? 

Mr. Tuompson. Yes, sir. 

Mr. Ersenserc. Was it actually a subject for formal consideration ? 

Mr. Tuomrson. No. We, of course, made reports to all the defend- 
ants and there were hundreds of them. 

Mr. Ersenserc. This memorandum indicates that Judge Arnold 
proposed a method of procedure which was somewhat different from 
the usual consent decree method. Under this method as outlined in 
your memo, each company, after the complaint was filed, would file a 
formal answer denying any violations of the law, and averring that 
the allegations of the complaint were immaterial in view of the plan 
described in their answers, and the Government would thereafter 
submit to the court a decree approving the plan and dismissing the 
bill. 

Now what advantage was there to the Department of Justice in 
proceeding that way instead of via the usual consent decree? 

Mr. Tompson. I don’t know. That wasn’t my idea. It was Mr. 
Arnold’s. It never happened. 

Mr. Exsenzere. I notice from these memorandums that the industry 
actually favored utilization of this proposal which Mr. Arnold 
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Mr. THompson. Surely. It would have been very advantageous to 
the industry if that suggestion had been followed. 

Mr. Ersenserc. What is the advantage of that ? 

Mr. Tuompson. There would not have been an injunction with the 

ossibility of contempt, but it didn’t happen in that case and to the 
Best of my knowledge it never happened in any other case. 

Mr. E1senserc. The companies did file formal answers though, 
before the judgment was entered, isn’t that correct ? 

Mr. Tuompson. In the three Elkins Act cases? 

Mr. E1senperc. No, in the one Elkins Act case that was finally 
submitted, the Atlantic Refining Co. case. 

Mr. THompson. Oh, of course. 

Mr. E:sensere,. Is that standard practice ? 

Mr. TuHompson. That is the invariable procedure when you ne- 
gotiate a decree before the complaint is filed. 

Mr. Ersenserc. Now on page 4 of this same memorandum—— 

Mr. Tuompson. I might say in the answer we emphatically denied 
all violations of law and violations of the Elkins Act in particular. 

Mr. Exsenserc. I would appreciate if you would turn to page 4 of 
the January 8 memorandum. Did not Mr. Arnold indicate at this 
December 20 conference that if adjustment could be reached, the Gov- 
ernment had no desire to collect penalties? 

Mr. THompson. Yes, sir. 

Mr. Etsensere. Did the industry make any estimate at the time these 
proceedings were brought of the total penalties which would be. in- 
volved if these cases were pursued and the Government’s claims were 
successful ? 

Mr. Tuomrson. Not to my knowledge, sir. I heard a lot’ of wild 
guesses. 

Mr. E1senperc. Let me ask you to turn then to page 5 of that same 
memorandum. Doesn’t that indicate that the industry estimate was 
$21, billion and that the Government’s estimate was $1,600 million ? 

Mr. THompson. But, sir, you couldn’t make an actual estimate with- 
out asking 267 or whatever the number was pipeline companies how 
much dividends they had paid to their shipper-owners during the 
period of 6 years that is back to 1934. 

To the best of my knowledge that was never done, and the one billion 
six figure was I think the Department of Justice’s guess, and they had 
no better information than anybody else, and the $214 billion was per- 
haps more realistic but I don’t know. 

Mr. Etsennerc. These were the best estimates though made at the 
time ? 

Mr. Tuompson. They weren’t estimates, they were guesses. They 
were guesses because nobody 

Mr. Etsenserc. Of course you had no way of knowing, or did you, 
how the Department of Justice computed its estimate? 

Mr. Tompson. I do not, sir, no. 

Mr. Ersenperc. So we can’t assume that that was a guess on their 
part. Do you know how the industry computed its $214 billion? 

Mr. THompson. Do I know what, sir? 

Mr. Ersenserc. How the industry estimate was estimated or how the 
industry amount was estimated ? 

Mr. Tompson. I have just told you it was a guess. 
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Mr. Exsenserc. Just a guess. Let me ask you now to turn to the 
memo dated January 11, 1941; by the way, these documents 
contain 

Mr. THompson. That memo of January 11 this should not have 
been in this file because this is a confidential communication by our 
firm to our client, not that I am making a point. I disclosed it to 
you but it really wasn’t a part of the negotiating committee’s file. 

Mr. Exsenzera. It is'a description of what happened, isn’t it? 
There is no doubt about that, is there ? 

This is a memo describing the events which took place at this 
December conference. 

Mr. THompson. I beg your pardon, yes, it does. 

Mr. E:senserc. Now this next memo has at the top of the page the 
date January 11, 1941, and I notice a number of these documents are 
dated that way. Were those dates as far as you recall appended to 
these documents at the time the documents were prepared, or have 
they been reconstructed ? 

Mr. THompson. If you will be kind enough to turn to page 2 or see 
that the date was on it and that the January 1, 1941, was undoubtedly 
put there? 

Mr. Etsenserc. That is true for this particular document, but I 
think you would discover on examining some other documents in here 
that occasionally except for the penciled data at the top of the page, 
there is no way of placing the particular memo. Now I am just ask- 
ing you so that the committee will know in going over these records 
when those dates were added. Do you recall whether the dates were 
added at approximately the time the memorandum was prepared ? 

Mr. Tuompson. I just don’t recall. Of course, this was 16 years 
ago. 

Mr. Etsenserc. There are also in some of these documents various 
penciled additions and deletions of the printed part, the typewritten 
matter. 

As far as you recall now, were those deletions and penciled addi- 
tions made about at the time the documents themselves were prepared ¢ 

Mr. Tuompson. I'd have to look at them. I’m afraid you would 
have to be more specific. It may well indicate—— 

Mr. Etsenperc. This is the problem we have, Mr. Thompson. 

Mr. THompson. Yes. 

Mr. Ersenperc. We can’t go through each one of these documents 
individually in the time we have, and I am trying to establish a gen- 
eral basis for considering them reliable. 

Mr. Txuomrson. I think you would have to divide your question 
into two parts. If it is a memo you are talking about, a penciled 
change would indicate that the document was a draft which was sub- 
sequently retyped. Tf you are talking about some provision in one 
of the—let’s say marketing phases of the negotiation other than that 
under the Mother Hubbard case—it would indicate that there was a 
discussion on it with the staff and that somebody or other, maybe on 
the industry side or maybe on the department side, would say “Well, 
wouldn’t that language be better if it were changed to read so and so,” 
and then if it is in my writing, I would just have also taken a note 
of the suggestion. Does that answer your question ? 

Mr. Ersenzere. I think it will have to be sufficient. 
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There are two memorandums dated January 11 and I want to be sure 
you are looking at the same one I have. One is a memorandum from 
Mr. Colley, the other is entitled “Petroleum Antitrust Suit: Reasons 
for Accepting Government’s Invitation To Negotiate.” I direct your 
attention to the latter memo. 

Insofar as this memorandum indicates, what was the status of the 
Elkins Act suit on that date ? 

Mr. Tuompson. Are you saying insofar as this memorandum in- 
dicates ? 

Mr. E:senperc. So far as you independently recall, but I think 
the memorandum will refresh your recollection. 

Mr. Tuompson. Obviously 16 years later I have no independent 
recollection. 

Mr. Etsenperc. In that case would you refer to the memorandum 
and summarize from it for us your view as to what it indicates as to 
the status of the Elkins Act cases ? 

Mr. THompson. Why of course I’d be delighted to. Mr. Chair- 
man, may I ask a question, sir ? 

Mr. Ropino. Yes. 

Mr. THompson. When the answer clearly appears from the memo- 
randum is it your custom to have a witness paraphrase what the 
record shows or simply put the document in ? 

Mr. Ropino. It will be your idea regarding it, but the statement 
will stand. 

Mr. THompson. Perhaps the easiest way to answer the question 
is 





Mr. Roptno. If you want the statement to stand, just as is, you 
leave it that way and don’t paraphrase it. 

Mr. Tuompson. May I read it, sir? 

Mr. Eisenserc. Let me make this suggestion, Mr. Chairman. The 
reason I asked Mr. Thompson to summarize was to save the time that 
would be required to have it all read. 

Mr. THomrson. This memo indicates that preliminary motions in 
the Great Lakes and Phillips cases had been dismissed on January 9. 
That answers on the merits due within a few days and the cases may be 
forced to trial in February and then decided upon some stipulated 
facts unless proceedings were suspended because of pending nego- 
tiations settling antitrust cases. Incidentally, I do recall now what 
those preliminary motions were, if anybody is interested. 

Mr. Etsenperc. Yes. Were those—— 

Mr. Tuompson. Related to venue. 

Mr, ExsenserG. The venue motion ? 

Mr. THompson. Yes. 

Mr. Esensera. And they had been decided favorably to the Gov- 
ernment, is that correct ? 

Mr. Tompson. The venue of the court had been sustained, yes. 

Mr. E:sensereG. And I believe you indicated in your statement that 
an expediting court had been requested for these three cases. 

Mr. THomeson. One of them. 

Mr. Ersenpnerc. That is the case in which the venue question was 
resolved in favor for the Government? 

Mr. THompson. Yes. 

Mr. Ersenpere. As you recall? 

Mr. THompson. Yes. 
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Mr. Ersenserc. Doesn’t this indicate that there was a reasonable 
probability as of January 11, 1941, that the cases, if litigated, could 
bs disposed of within a comparatively short period of time? 

Mr. THompson. Yes. 

Mr. Ertsenserc. Within what period of time would you estimate 
from the facts which are set forth here ? 

Mr. THompson. Mr. Chairman, do you happen to be a lawyer, sir, 
like the other members of the committee ? 

Mr. Roprno. Yes, we are all lawyers, Mr. Thompson. 

Mr. Tuompeson. I thought so. I guess anybody’s guess is as good 
as mine on how long it takes. I'll tell you who the judges were, ~and 
this might have some bearing on it. I remember it because I went 
down and heard the argument. It was Judge Biggs, Judge Maris, and 
Judge Clark, who died about 10 days ago. 

How long it takes them to decide a case I don’t know. I think it 
would have taken Judge Clark quite a long time to write his opinion, 
would you agree ? 

Mr. Roprno. Counsel would like to present the question once again. 

Mr. Ersenserc. I won’t ask you for an estimate, but let me ask you 
about the facts. Do I understand from this that for the most part 
the facts involved in the cases were not in issue ? 

In other words, the industry was quite ready to admit that it had 
been receiving dividends and there wouldn't have had to be the usual 
extended antitrust trial to establish what the facts were ? 

Those facts oe be stipulated by the parties. 

Mr. Tuompson. I don’t know the answer to that. I was not coun- 
sel in that case. I am sure I read the complaint at the time. I don’t 
know whether I ever saw the answer or not. I don’t know whether 
any facts were in dispute or not. Of course, the industry would 
admit or any company in the industry would admit that it had been 
paying dividends. 

Mr. Etsennerc. Wouldn't that dispose of the only factual issue in 
the Elkins Act proceedings? 

Mr. TxHompson. I couldn’t answer that without looking at the 
complaint and answer. I just plain don’t know. 

Mr. Ersenserc. Don’t you have a copy of the Elkins Act com- 
plaint ? 

Mr. Trompson. No, but Mr. Eisenberg, T know you are a good 
lawyer and if you say that was the issue I'll agree with you right 
away. Let’s get along to something else. 

Mr. Ersenzerc. I don’t want to testify. As a person who partici- 
pated so directly though in the year of negotiations that preceded the 
entry of the judgment, Iw ould just assume that you would be able 
to clarify for us what the issues in these complaints were. 

Mr. Trompson. Sir, I’d be delighted to be helpful in any way I 
ean. As you know, I have been extremely cooperative. 

Mr. Ersenserc. That is certainly true. 

Mr. Txompson. I was not counsel in this case. Incidentally, I'd 
love to have a copy of this complaint and the answer, if it is an extra 
one. 

Mr. Ersenperc. That is not an extra one but I believe that will also 
be made a part of the record. It is in the record so when you receive 
a copy of the printed hearings you will have a copy of the complaint. 

Mr. THompson. You have handed me a copy of the complaint 
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United States against Phillips Petroleum Co., filed in Delaware. No 
copy of the answer. I haven’t got the slightest idea of whether there 
were facts in dispute or not. Of course, the basic issue was per- 
fectly clear. 

Mr. Roprno. The basic issue was perfectly clear ? 

Mr. THompson. Yes. 

Mr. Exsenserc. And what was the basic issue, if you wouldn’t 
mind stating it for us? 

Mr. Tuompson. Whether when a company pays dividends to a 
stockholder it is a rebate under the Elkins Act. 

Mr. Exsenperc. As you have stated it, that is simply an issue of 
law, is it not? 

Mr. Tuompson. Yes, and one to which I think the answer is terribly 
clear. 

Mr, E:senserc, That’s right. Now maybe if I tell you what I am 
interested in having an expression of opinion on from you, it will help 
us progress more expeditiously. 

Mr. Tuompson. Is this going to be a legal opinion ? 

Mr. E1senserc. No, not a legal opinion, | am interested in estab- 
lishing, with your help, if this is the fact, that the negotiations in 
this case required considerably more time than a litigated judgment 
in this case would have required, sir ? 

Mr. Tuompson. Sir, I not only dispute that but I suggest to you 
that any realization of the issues in the problems which we were 
discussing would lead you to the conclusion that this litigation would 
have lasted for 10 years 

Mr. Exsenperc. Are - you confining yourself now to the Elkins Act 
problem or are you also including the Mother Hubbard case? 

Mr. THompson. No, they were all considered by the Department of 
Justice. 

Mr. Etsenperc. I am asking you specifically with respect to the 
Government's 

Mr. THompson. Sir, you don’t mind letting me complete an answer. 
I mean it is customary. 

Mr. Ersenserc. I don’t at all. 

Mr. Tuompson. As I said, it was nom very clear to us by Mr. 
Arnold from the beginning and by Mr. Jackson in the release that 
all of these things were part of one ball of wax. Now the three 
Elkins Act cases were used, and I am now speaking in the polite or 
perhaps Pickwickian sense, as a club to force the industry to continue 
to negotiate in the case in which Mr. Arnold had his real interest and 
that is the Mother Hubbard case. 

Mr. Ersenperc. Isn’t it a fact though that the only settlement ulti- 
mately reached with respect to any of the issues raised in the Mother 
Hubbard suit or these 2 or 3 test suits under the Elkins Act was the one 
issue which you have stated to us ? 

Mr. THompson. Yes, but you know well enough that was due to the 
war. 

Mr. E1senperc. Pardon me? 

Mr. en That was of course attributable to the war. 

Mr. EtsenserG. In view of the whole history, I am not asking you 
to say now whether you could anticipate what would have been the 
fact in January of 1941, but in view of the whole history of the 
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negotiations, wouldn’t it be fair to conclude that issue could have been 
determined in the course of a litigated proceeding more expeditiously 
than it was determined through negotiation ? 

Mr, THompson. No, sir; not conceivably. 

Mr. E:senzere. It is a fact, is it not, that in January 1941, you 
expected the Elkins Act cases to be tried upon stipulated facts ? 

Mr. Tompson. I didn’t expect anything. I didn’t know. I 
wasn’t counsel in those cases. 

Mr. E:senzerc. Is this memorandum accurate in saying that you 
expected,the case to be decided upon stipulated facts ? 

Mr. Tompson. That is unquestionably what the Department ex- 
pected and the counsel in those isolated cases expected, yes. 

Mr. E:senpere. Is this a Department of Justice memorandum or 
is this a memo which was prepared in connection with the Industry 
Committee’s attitude toward the proceeding ? 

Mr. THompson. I don’t know of any memo signed by Ballard An- 
drews and Ingersoll written by Mr. Colley to the Antitrust Division. 

Mr. E1senserc. That is why I was surprised at your suggestion 
that this may have been the Department of Justice viewpoint and 
not an industry viewpoint. 

Mr. THompson. Look, Mr. Eisenberg, if you will tell me what you 
want to know, I will answer it as quickly as I am able. 

Mr. Exsenzere. I have tried to. 

Mr. Tuompson. Let’s agree to this: Perhaps we can get along a 
little bit. If you have a case pending before an expediting court 
which may be tried in February of 1941 and that is an isolated situa- 
tion, in February of 1941, before the Third Cireuit Court of Appeals— 
and I know a little about them, because my father sat on that court for 
a long time—you would probably expect a decision from that court 
in an extremely important matter like this, oh, some time in the sum- 
mer, maybe the early fall of 1941. Then whoever lost would perfectly 
obviously appeal to the Supreme Court. 

Mr. Etsensera. And what were the provisions of the Elkins Act 
with respect to such an appeal to the Supreme Court ? 

Mr. THompson. We are not talking about the Elkins Act. We are 
talking about the Expediting Act. 

Mr. Eisenperc. That’s right. What were the provisions of the Ex- 
pediting Act ? 

Mr. Tuompson. A direct appeal may be taken to the Supreme Court. 

Mr. Exsenserc. Eliminating the intermediate court ? 

Mr. Tuompson. Without going through the court of appeals. I 
suppose it would be realistic—may I answer the question ?—to assume 
that the appeal would be taken in due course, Mr. Chairman, prob- 
ably because of the importance of the matter there might be exten- 
sions of time; I don’t know. In the normal course of events you’d 
file your notice of appeal from an expediting court—I think it is 60 
days,sir. It probably would have hit the Supreme Court of the United 
States some time in, oh, maybe after the first of the year, in 1942, and 
you might expect a decision of the Supreme Court of the United States 
either that spring, or if they didn’t decide it by June you know it 
would be in October of 1942. 

Mr. Etsenrerc. You have indicated rather vigorously that the in- 
dustry regarded the Department of Justice’s hearing as a fantasy— 











CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1295 


a legal fantasy, I believe is the way that you described it—but that 
the Department of Justice obviously was serious about its contentions. 
Now do you think that where there is such a substantial dispute 
between the Department of Justice and the defendants in an Elkins 
Act case, or in an antitrust case, that it is appropriate to resolve that 
through a negotiated settlement rather than by giving a court an 
— to decide the issue ? ! 
r. Tompson, I think it is much more appropriate to try to nego- 
tiate a settlement, of course. 

Mr. EisenserG. You think it is. 

Did that not deprive the industry, the courts, and the bar of the 
benefit of an indpendently reached judicial decision on the merits of 
the substantial legal problem which this dispute raised ? 

Mr. TuHomrson. Mr. Chairman, I have been practicing law now for 
along time. I think I settle 9 out of every 10 cases in which I am a 
party to litigation and I suspect you do, too, sir. 

I think just as a general rule that many, many, many more cases are 
settled than ever reach the courts. 

Mr. Roprno. Of course, what counsel is trying to bring out here 
in the question—you do not agree with him for as your statement 
emphasized you considered it a fantasy—the question whether or not 
it might not have been better to have brought this to the attention 
of the court, and if the people who thought it was a fantasy were 
so strong in their convictions, why, maybe the court might have con- 
sidered it so. 

Mr. Tuompson. I think the court would have, but you have got to 
remember a couple of things, sir. 

Mr. Roprno. Go ahead, Mr. Thompson. 

Mr. THompson. You have got to remember a couple of things. In 
the first place, I have already emphasized that we were very shortly 
heading for a war. It has been emphasized by other people, and I 
know from what I discovered during the year this was under nego- 
tiation, that pipeline rates, the rate of return on valuation of pipe- 
lines, had come down very, very, very materially in the prior few 

ears. 

The ICC had imposed an 8-percent limitation upon crude lines, and 
had held 10 percent to be the reasonable return on products lines. 

When you are faced with the situation of accepting, because the 
ICC said so, an 8-percent return on crude lines, and somebody is hold- 
ing a $21 billion gun at your head and you do not think it is loaded 
but you are not quite sure, is it a good, sensible idea to take 7 percent? 

Mr. Roprno. It certainly is logical, what you state. However, I 
think as practicing lawyers where the question is just an even gamble, 
one might probably consent to something, but where legal fantasies 
are concerned, I would think it would be best to bring it to the judg- 
ment of the court and have the court go along with the idea of the 
fantasy. 

Mr. Tuompson. Yes, sir. I was not by any means the whole indus- 
try, and neither was Mr. Chaffetz. 

Mr. Roprno. Of course, that is only my opinion. 

Mr. Tuompson. As I said in here, sir, there were a lot of wise men 
in this industry, and Colonel Klein was one of them. 

Mr. Roptno. Go ahead, counsel. 
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Mr. Ersenperc. Let me ask you now, Mr. Thompson, to turn to 
a document dated January 29, 1941, entitled “Memorandum of Con- 
ference.” 

Mr. Tuompson. Are we still in January ? 

Mr. Ersensera. January 29. 

Mr. Tuomrson. I did not write that document and do not know 
who did. It isin my file. Somebody on the Negotiating Committee 
must have written it. 

Mr. Etsenzerc. There is going to be a general problem here, Mr. 
Thompson. y 

This is, as far as we have been able to determine, the best history 
of the negotiations which preceded the entry of this decree which 
anybody has. 

Now, how much reliance will anybody be able to place on this if we 
do not know when dates were made or when additions and deletions 
were entered or who the authors of particular documents were? 

Mr. Tuompson. I am sure I do not know. Are you asking a ques- 
tion or are you just making a statement, Mr. Eisenberg? 

Mr. Etsenperc. That was a question. 

How much reliance do you think, as a lawyer, anybody would be 
able to place on these documents under those circumstances ? 

Mr. Tuompson. Unquestionably, somebody on the Industry Com- 
mittee wrote this memorandum. 

Mr. Etsenperc. Fine. 

Mr. THompson. Or somebody present at the conference. I know 
I did not. I never would have spelled Klein “C-l-i-n-e.” I knew 
the Colonel intimately and was devoted to him. 

Mr. E1senperc. I notice that that spelling is corrected. Did you 
correct that spelling? 

Mr. Toompson. That is my writing. 

Mr. Ersenperc. Was that after these documents were assembled, or 
was that contemporaneously 

Mr. Tuompson. I have not got the foggiest notion possible. That 
was over 16 years ago. 

Mr. Roptno. We realize it is straining your memory quite a good 
deal, Mr. Thompson. 

Mr. Tuomrson. Sir, I think I have a pretty good memory, really, 
but I cannot remember a thing like that. 

Mr. Roprno. We understand. So long as you say you cannot 
remember, we will accept it. 

Mr. Trompson. I also cannot see what conceivable difference it 
would make. 

Mr. Ersennerc. I think as a lawyer, you can appreciate that we 
have to have some information as a foundation for considering or 
giving weight to these documents, and that is what the general ques- 
tions are intended to establish. 

Now, this memorandum lists the names of the Department of Jus- 
tice negotiating team and lists other names as people present from 
the industry. Was that the industry exploratory committee at this 
stage? 

Mr. Trompson. This was the group of executives that I said went 
down and saw Mr, Arnold, themselves, on January 11. I went along. 

Mr. Ersennerc. This was prior to the formation of the Industry 
Exploratory Committee? 














CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1297 


Mir. Toompson. I think that must be apparent from the text. 

Mr. Etsenserc. What is the answer, Mr. Thompson? I do not 
think we are going to get anyplace. 

Mr. Tuompeson. If you will let me look at the text, I will answer it. 

This was immediately prior to the formation of the executive com- 
mittee, of the negotiating committee. 

I will identify those people for you, if you like. I know them all. 

Mr. Etsenserc. That is all right. 

Mr. THomrson. Let me start then. 

Mr. Vanderwoude was president of the Shell Oil Co.; Mr. Brown, 
president of Socony; Mr. Holton was general counsel of Socony; Mr. 
Colley was president of Atlantic Refining Co., and so forth. 

I can tell you about all of them, if you want to know. 

Mr. Roprno. That is sufficient. 

Mr. Eisenserc. Does not this memorandum also indicate that 
Judge Arnold again stated at this January 29 meeting with the in- 
dustry that it was not one of his economic objectives to recover 
penalties ? 

Mr. Tuompson. Yes, sir, I heard him say that many times. 

Mr. Etsensere. This was right at the inception of the negotiations ? 

Mr. THompson. Yes, sir. 

Mr. Etsensperc. You heard Mr. Chaffetz indicate this morning that 
if the industry had known that this was not a prime objective, feeling 
as they did about the fantastic nature of the claim being asserted, 
they probably never would have settled this suit. 

Does not this memorandum indicate that the industry was apprised 
very early in the negotiations that the recovery of extensive damages 
was not one of the prime objectives of the Department ? 

Mr. THomrson. Mr. Chaffetz wasn’t there. I was. 

Mr. Etsenperc. You were there. Isn’t it strange that such an indi- 
cation was made at this early date? 

Mr. Tuompson. I don’t know how many times I have to repeat 
that, sir. Yes, I heard Mr. Arnold say that many times. 

Mr. E:senperc. Did you also hear Mr. Arnold say at this confer- 
ence or at any other conference that the specific problem of waiving 
the Elkins Act penalties would rest finally with the Assistant Solicitor 
General rather than with him ¢ 

Mr. TuHompson. I don’t think he said Assistant Solicitor General. 
I think he said Solicitor General. 

Mr. E1senserc. Would you look at the second page? 

Mr. THomrson. I don’t have to. I know it says Assistant Solicitor 
General, and I don’t think that is what Mr. Arnold said, and I didn’t 
write this memorandum. 

Mr. E:sennerc. You are saying that your recollection of what hap- 
pened is more accurate in this particular than the memorandum which 
states that he referred to the Assistant Solicitor General ? 

Mr. TuHompson. I am. I don’t think there is any such thing as the 
Assistant Solicitor General. 

Mr. Roprno. I am advised by counsel, Mr.Thompson, that there 
was an assistant at that time. 

Mr. Tuomrson. I haven’t the foggiest notion who he was. I know 
that Mr. Biddle was Solicitor General. 

Mr. Roptno. Who was then the legal adviser to the Department 
of Justice. 
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Mr. Tuompson. Mr. Biddle was then Solicitor General. 

Mr. Roprno. Mr. Biddle? 

Mr. Tuompson. Yes, was then Solicitor General. I know that. 

Mr. E:senzera. Can you think of any reason why that specific 
phase of the problem between the Department of Justice and the de- 
fendants would have to be resolved ultimately by the Assistant Solici- 
tor General or the Solicitor General, whereas other phases of this 
could be determined by Mr. Arnold ? 

Mr. Tuomprson. Mr. Chairman, I have already testified to that. I 
don’t remember the statute and I don’t even know the departmental 
regulation, but I do know Mr. Arnold told me that when you have 
a civil case which involves more than so many dollars, and I don’t 
know how many, an Assistant Attorney General does not have author- 
ity to dismiss it without the approval of the Solicitor General. 

Mr. Etsenserc. That answers the question. 

Mr. TxHomeson. I don’t know whether that is an act or a depart- 
mental regulation. 

Mr. Roprno. You have answered the question. 

Mr. Tuompson. For the third time, sir. 

Mr. Etsennerc. This letter also indicates—I hope you won’t mind 
going over some of this ground. 

Mr. Tuomprson. How long are you going to be, Mr. Eisenberg? 
Could you give me a rough estimate of how long we are going to be, 
because if we are going to be too prolonged, I have got to change an 
engagement. 

Mr. Roprno. We are going to be about another 20 minutes. 

Mr. Tompson. Very good, sir. 

Now, what memorandum ? 

Mr. Etsennerc. I would suggest, Mr. Thompson, that rather than 
comment on the number of times you have answered particular 
questions, I think we could make faster progress if you just repeated 
your answer. 

Mr. Tuomrson. I think, sir, if you didn’t ask the question more 
than once, we might make more progress. 

Mr. Etsenperc. I have to apologize if I am boring you with repe- 
tition, but somtimes that is necessary. 

Mr. Roprno. If the question is repetitious, Mr. Thompson, you need 
not answer it if it is there for the record, but I am sure counsel is 
trying to get on with the various phases of the questions. 

Mr. Tompson. Surely. 

Mr. Roptno. Probably with all this confusion he isn’t able to do so, 
but we will get along. 

Mr. Tuompson. And he is doing it with the utmost courtesy, and I 
did not mean to reflect upon him. 

Mr. Roprno. I understand. 

Mr. TxHompson. I think it is past 5 o’clock, and I am just getting 
tired and irritable. 

Mr. Roprno. If you will be just a little patient with us, we would 
appreciate it. 

Mr. Tuompson. All right, sir. 

Mr. Etsenserc. Now let me ask you again—perhaps I have already 
asked this question—whether Judge Arnold did not indicate during 
the early course of these negotiations, that he would have to submit the 
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proposed decree or any decree you ultimately arrived at, to the indus- 
try, before it could be submitted to the court. ; 

Mr. THompson. Yes, sir. Obviously it would have to be submitted 
to the industry before it could be submitted to a court. 

Mr. Etsensere. Did he mean by that—— 

Mr. Tuompson. Because, sir, we were talking about a consent decree, 
and obviously you couldn’t have a consent decree without the industry 
seeing it and consenting to it. 

Mr. Ersenperc. You assume, then, that he meant by that the defend- 
ants in the case rather than by people who might be affected who were 
not defendants in the case. 

Mr. THompson. Yes, sir. 

Mr. Etsenserc. Did Mr. Arnold ever indicate to you that he also 
intended to submit this decree for approval to nondefendants? 

Mr. THompson. Yes, sir. 

Mr. Etsenserc. Do you know whether as a matter of fact the decree 
— submitted to any parties who were not defendants in the 
case 

Mr. Tuompson. I know it was, sir. 

Mr. Ersenzperc. And do you know to whom the decree was sub- 
mitted ? 

Mr. THompson. Yes, sir. 

Mr. Etsensere. Would you tell us? 

Mr. THompson. Senator Gillette, Representative Coffey, and the 
members of Mr. Coffey’s committee of the House, and the members of 
Senator Gillette’s committee of the Senate. 

Mr. Etsenserc. Do you recall what committee that was in the 
Senate? 

Mr. Tuompson. I do not, sir. 

Mr. Etsensere. Do you know whether he submitted it to any indus- 
try groups, such as a group of independent shippers? 

Mr. THompson. I know the files show that he was discussing during 
these negotiations the whole situation with a Paul Hadlick, who was 
a prominent independent—may I recast that? I think he was the 
head of a large independent marketing group. 

Mr. Etsenserc. Would you turn now to a letter dated May 2, 1941, 
which is among the documents you furnished us? 

Mr. Tompson. Are we now at book 2? 

Mr. Etsenserc. Yes, book 2. 

Mr. THomrson. What date? 

Mr. Ersenpere. May 2, 1941. 

Mr. Tuompeson. I have it. 

Mr. Esenperc. Now turn to page 3 of that letter. On page 3, a 
reference is made to the fact that Mr. Asbill described certain pro- 

osals advanced by members of the Department of Justice Negotiating 
ommittee as “ridiculous.” 

Now, was not Mr. Asbill a member of the Department of Justice 
Negotiating Committee at the time? 

Mr. THomrson. He was chairman of the staff group. 

Mr. Ersenperc. Were there many occasions during your negotia- 
tions with the Department of Justice where such pronounced dif- 
ferences of opinion among the Department of Justice staff were ex- 
pressed in your presence ? 
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Mr. 'THompson. There were a good many times when people on the 
staff did not agree with some of ‘the economic theories of Dr. George 
Stocking. I particularly recall that. 

Mr. Exsenpere. I missed the last part of your answer. 

Mr. TuHomprson. I particularly recall that. 

Mr. Exsenserc. Would you turn now to a document dated May 26 
1941, a memorandum: Re negotiation looking toward settlement of 
antitrust and pipeline litigation against the oil ‘industry / d 

Mr. Tuompson. What kind of a document is it? “I don’t readily 
find it, and we have identical books, 

Mr. Esenperc. It is among the documents you furnished us. 

Mr. THompson. I say, “Whereabouts in the book?” I have got it, 
all right. 

Mr. Etsenperc. It is in the second book, the same book you were 
just looking at. 

Mr, Tuomeson. I have got it. 

Mr. Eisenserc. You have it now. Now that memorandum states 
that by May 20, 1941, a draft of all matters of substance—— 

Mr. TuHompson. May I ask where it states this; what page? 

Mr. Etsenserc. Page 5, the middle paragraph. 

Mr. Tuompson. I have got it. 

Mr. Ersenserc. By May 20, 1941, a draft of all matters of substance 
excepting only certain phases of pipeline operation had been tenta- 
tively agreed to. 

Now, all I would like you to do for us is locate the document you 
are referring to as being a draft settlement of all matters of sub- 
stance except the pipeline matters. Why don’t you do that after you 
conclude the testimony and advise us. 

Mr. Tuompson. I can tell you right now. It immediately precedes 
in the book which you have the memorandum to which you referred 
and which is for purposes of identification 30 pages long. 

Mr. Exsensere. It is the immediately preceding document? 

Mr. Tuompson. It is dated May 20, 1941, and in my handwriting 
you will find on it “Industry draft.” I am quite sure that is the 
draft to which the memorandum refers. 

Mr. E1senserc. Now on page 6 of this memorandum 

Mr. Tuompson. Wait a minute, I have to find the memorandum 
again. This is the memorandum “Re Negotiations Looking Toward 
Settlement of Antitrust,” is that the one you are talking about? 

Mr. E1senpere. May 26, 1941. 

Mr. Tuomrson. Dated May 26 in longhand on the first page ? 

Mr. E:senzerc. With numbers and in longhand, that’s ‘right. 

Mr. Tuompson. I have got it. 

Mr. Ersenperc. Now page 6 of this memorandum indicates that 
the negotiation committee reconvened with Judge Arnold on May 21, 
1941, at which time the negotiating committee pointed out to him 
the impracticalities and inconsistencies of the position taken by the 
Department’s staff. 

Just tell us as far as you recall: Was this a private conference with 
Judge Arnold or were other members of the De partment of Justice’s 
staff present at the conference ? 

Mr. Tuompson. I have to locate what you are referring to, because 
I can’t find it. You say this is page 6. Might I look at your copy 
and then I might save time, at the page you are looking at. 
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It says the negotiating committee reconvened with Mr. Arnold on 
May 21% 

Mr. Eisenperc. Yes. 

Mr. THomeson. And pointed out to him 

Mr. E1senserc. What I was interested in knowing is whether the 
industry committee was meeting privately with Mr. Arnold during 
the same time it was negotiating with Mr. Arnold’s negotiating 
committee. 

Mr. 'Tuompson. No. 

Mr. Eisenserc. That is the point of the question. Did you have 
private sessions with Mr. Arnold in addition to the regular sessions 
you had with this committee ¢ 

Mr. THompson. No, sir; I don’t think we ever saw Mr. Arnold 
without the key people in the staff present. 

Mr. EisenpercG. So that when you were pointing out the impracticali- 
ties and the inconsistencies of the staff’s position, you were doing it 
in the presence of the staff, as far as you recall ¢ 

Mr. Tuomeson. Yes. I think 1 was probably taking a crack at 
Dr. Stocking. I certainly didn’t agree with any of his ideas. 

Mr. Eisennerc. At page 8 of your statement, the statement you 
submitted to the committee 

Mr. THomrson. Page what ? 

Mr. Eisenserc. I am talking about the statement which you have 
submitted to the committee today. 

Mr. Roprno. On page 8. 

Mr. THompson. Yes, sir. 

Mr. Eisenserc. You indicate that by May 28, 1941, considerable 
progress was made toward the phrasing of an economic type of 
decree under which the industry might have lived. 

However, on page 6 of the memorandum we have just been dis- 
cussing, the memorandum dated May 26, 1941, you indicate that after 
this conference with Judge Arnold on May 21, the negotiating com- 
mittee withdrew from further conferences and stated that develop- 
ments would promptly be reported to the industry. 

Isn’t there some inconsistency between your statement today and 
what is reflected in this may 26 statement as to the status of the 
negotiations at that time ? 

Mr. Tompson. I don’t think so, sir, because the May 28 date was 
put in there because it was the date on which President Roosevelt de- 
clared the unlimited emergency, and it wasn’t supposed to be the date 
we stopped negotiating, or something like that. It was just a refer- 
ence date. A whole lot of progress had been made. 

Mr. Esenserc. Let’s look at the memorandum dated June 4, 1941, 
which is I believe the next document in the exhibits you have fur- 
nished us. 

Doesn’t that also state that as of that date, which was very shortly 
after the May 28 date referred to in your statement, two radically 
different drafts of a consent decree were in existence ? 

Mr. Trompson. Yes, sir. That doesn’t mean a lot of progress 
hadn’t been made. A lot of progress had been made. 

Mr. Ersennerc. Even though you were still in the situation where 
there were two radically different drafts of the consent decree ? 

Mr. THompson. Yes. 
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Mr. Exsenserc. You are characterizing that as a situation in which 
a lot of progress had been made? 

Mr. Tompson. Mr. Eisenberg, we had been talking for 4 months. 

Mr. Roprno. I think you can characterize talk as progress some- 
times. 

Mr. Tuompson. I think so. 

Mr. Eisenserc. Let’s turn now to the situation that existed in 
November of 1941. I believe the documents for that period are in the 
third book. 

Mr. Tompson. Yes. 

Mr. Eisenserc. I believe in your statement you referred to several 
conferences between December 9 of 1941 and December 24 of 1941, 
of which there is no indication in this record you have furnished us. 

When I mentioned this to you yesterday, you said you would check 
your correspondence file and determine if you had any additional 
documents which would fill in that gap. Have you discovered any 
such documents ? 

Mr. Tuompson. Yes, sir. It isn’t a question of discovery. They 
were in the correspondence file which I offered to show you. They 
are right here. 

Mr. Exsenperc. I wonder if you would be willing to submit those 
for the record. 

Mr. THompson. Surely. 

Mr. Etsenserc. So that we can include them among these exhibits. 

Mr. Tuomrson. From what date ? 

Mr. Etsenserc. Would you like to make copies? 

Mr. Tuompson. Since this is apparently the only file which dis- 
closes the history of this whole thing, I would very much prefer to 

take them back to my office, photostat them, and send them to you. 

Mr. Roptno. That will be fine. 

Mr. Tuompson. I will do that with great pleasure. 

Mr. Erspnpere. I have no further questions. 

Mr. Roprno. There are just 2 or 3 more questions from Mr. Harkins. 

Mr. Tuompson. Yes, sir. I hope he is going to argue law with me. 

Mr. Roptno. No; I am afraid that there is little time to argue any 
law right at this time. 

Mr. Harkins. Mr. Thompson, with respect to the national defense 
pipeline, are not these arrangements contained in the document that 
was signed on September 5, 1941? 

Did that not in essence amount to an agreement among the 11 
major refiners on the east coast to prorate the capacity of this pipe- 
line on the basis of their 1940 refinery positions on the east coast ? 

Mr. Tompson. Mr. Harkins, I am not sure. May I check with 
you whether you have got a final copy. I brought down one from 
my file which has been signed by one of the participants. Let’s just 
check whether you have got the proper document. We might just 
check it by looking at the bottom of page 12. 

Mr. Harxrns. Mine is different from yours. 

Mr. THompson. Then I think we should substitute this in the rec- 
ord. This just happens to be one that was pulled out of my staff 
signed by the Shell Oil Co. Would you mind returning it to me; 
not today necessarily? This isa dead duck, as you know. 

Mr. Harkins. I know, sir. I would offer it for the record and it 
would be printed. I could have copies made of it. 
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Mr. THompson. I think what you have got is a draft. I have got 
additional copies of that which I can lend to you, but I want to get 
that back because it happens to be a signed copy. 

Mr. Harkins. All right. If we could proceed here, would you 
agree that the answer to my question is in the affirmative ! 

“Mr. Tuomrson, Would you mind repeating it, Mr, Harkins, be- 
cause I am not clear. 

Mr. Harxrns. That the signatories to the document signed dated 
September 5, 1941, agreed to “prorate the throughput of this pipeline 
on the basis of their east- coast refinery position in 19414 

Mr. Tompson. That, sir, is too casual a description of it. 

Mr. Harkins. How would you characterize it, sir 4 

Mr. Tompson. Precisely the way I did in an accurate summary 
which is contained in my statement. May I refer to that ? 

Mr. Harkins. I do not wish to prolong this, but this document 
speaks for itself. 

Mr. THompson. Certainly. 

Mr. Harkins. Would you say that the 1940 east-coast refinery posi- 
tion was a subject cont: ined i in this document / 

Mr. THompson. Yes, sir; not only with respect to the companies 
which were participating, but with respect to all marketing companies 
on the east coast, and everybody was to have his pro rata share, 
major/independent alike. 

Mr. Harts. Yes, sir. Now, in other words, this document would 
crystallize, if it had gone into effect, the 1940 east-coast marketing 
position of the industry; is that right! _ 

_Mr. Tuompson. Not marketing position, sir; crude supply posi- 
tion. 

Mr. Harxrns. I accept your correction. That was something that 
was under attack in the API case, was it not ? 

Mr. Tuompson. Yes. 

Mr. Harxtns. One of the conditions for these arrangements for the 
national-defense pipeline going into effect was contained in (d). I 
would like to read it to you: 

Decreed in the District Court of the United States for the District of Co- 
lumbia, entered in the Matter of United States of America vs. American Petro- 
leum Institute, et al. Civil Action 8524 wherein it is adjudged and decreed that 
the concerted activities of the parties hereto and hereinafter set forth are 
not in violation of the antitrust or other laws of the United States. 

Mr. Tuompson. Yes. 

Mr. Harkins. This agreement about the national-defense pipe- 
lines, was it not, was conditioned on a consent decree that would 
legitimize activities that were under attack in the API case? 

Mr. THompson. Yes. 

Mr. Harkins. And the industry refused to build such a pipeline 
without such an agreement ? 

Mr. Tompson. The lawyers who permitted the industry without 
such a condition to build that pipeline should have had their heads 
examined. 

Mr. Harkins. Mr. Chairman, I offer this for the record. 

Mr. Roprno. It will be accepted. 


OS505 58 pt. 1. vol. 2 31 
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(The matter referred to is as follows:) 
AGREEMENT 


NATIONAL DEFENSE PIPELINES, INC. 


AGREEMENT entered into this 5th day of September, 1941, by and among Stand- 
ard Oil Company (New Jersey), Consolidated Oil Corporation, Sun Oil Com- 
pany, The Atlantic Refining Company, Cities Service Company, Socony-Vacuum 
Oil Company, Incorporated, Tide Water Associated Oil Company, The Texas 
Corporation, Shell Oil Company, Incorporated, Gulf Oil Corporation, Pan- 
American Petroleum & Transport Company, and such other companies as may, 
subsequent to the date hereof, become parties hereto in the manner hereinafter 
set forth. Any commitment hereinafter undertaken by any party may be per- 
formed in whole or in part by a subsidiary or parent company of such party. 
Similarly any right granted to any party may be exercised by or assigned in 
whole or in part to such parent or subsidiary company. 

This Agreement is entered into and under the authority and pursuant to 
the provisions of the Act of Congress entitled “An Act to facilitate the Con- 
struction, Extension or Completion of Interstate Petroleum Pipe Lines Related 
to National Defense and to Promote Interstate Commerce” approved July 30, 
1941 and shall become effective if there shall have been promulgated or received 
within ninety days after the date of execution hereof : 

(a) A Proclamation of the President of the United States issued under 
and pursuant to the authority of said Act of Congress declaring his finding 
that the pipelines hereinafter more specifically described are necessary for 
National Defense purposes and prescribing, subject to the provisions of 
Section 8 (a) of said Act, the terms and conditions under which said lines 
shall be constructed, completed, owned, operated and maintained, and find- 
ing that it is necessary for national defense purposes for the corporations 
hereinafter proposed to be organized to exercise the right of eminent 
domain in accordance with Section 3 of said Act; 

(b) A written recommendation from the Petroleum Coordinator for Na- 
tional Defense addressed to the above mentioned parties, requesting that 
the pipelines hereinafter described be constructed, completed, owned, oper- 
ated and maintained in the manner hereinafter set forth, an executed orig- 
inal of which shall be made a matter of public record by the filing of the 
same in the National Archives of the United States and the printing of the 
same in the Federal Register ; 

(c) The approval of the general character of all activities hereinafter set 
forth, by the Assistant Attorney General of the United States in charge 
of the Anti-Trust Division in accordance with the procedure set forth in 
the letters of the Attorney General of the United States to the Secretary 
of the Interior dated June 3, 1941 and June 18, 1941, and his letter to the 
General Counsel of the Office of Production Management dated April 29, 
1941, and incorporated by reference in said letters to the said Secretary. 

(d) A Decree of the District Court of the United States for the District 
of Columbia entered in the matter of United States of America v. American 
Petroleum Institute, et al, Civil Action No. 8524, wherein it is adjudged and 
decreed that the concerted activities of the parties hereto hereinafter set 
forth are not in violation of the Anti-Trust or other laws of the United 
States. 

1. Organization of corporations to construct and operate pipeline facilities 

The parties agree to organize a corporation under the laws of the State of 
Delaware to be known as National Defense Pipelines, Inc., (or by such other 
name as may hereafter be selected) for the purpose primarily of constructing, 
completing, owning, operating and maintaining the following facilities for 
the transportation of crude oil: 

(a) 22’’ pipeline originating in the vicinity of Brightstar, Arkansas, near 
the Texas border and extending in a northeasterly direction to a point 
near Salem, Illinois ; 

(b) From junction near Salem, Illinois, 24’’ pipeline to be constructed to 
the Bayonne and Philadelphia areas, with branches to refining centers: 

(ec) 16’’ connecting line from Salem to Wood River, Illinois, to tap the 
presently existing facilities now carrying oil from Oklahoma, Kansas, Texas, 
Mid-Continent and Illinois areas; 

(d) Necessary tankage, pumping stations, and equipument to deliver an 
aggregate of 250,000 barrels of oil daily to terminal points in the Bayonne 
and Philadelphia areas. 





CONSENT DECREE PROGRAM—DEPARTMENT OF JusTICE 1305 


Socony, Shell, Pan American, Cities Service and Consolidated agree to 
organize a second corporation under the laws of the State of Delaware to be 
known as Emergency Pipelines, Inc. (or by such other name as may hereafter 
be selected) for the purpose primarily of constructing, completing, owning, 
operating and maintaining such additional pipelines and facilities for the trans- 
portation of crude oil as shall be required to supplement existing lines and make 
possible the delivery of sufficient crude oil in the vicinity of Brightstar, Arkansas, 
to meet the tender commitments hereinafter referred to; said line to originate 
at a point in the East Texas oil field near Longview, and extend in a north- 
easterly direction to a point in Arkansas near Brightstar to connect with the 
pipeline to be constructed by National Defense Pipelines, Inc, 


2. Financing of National Defense Pipelines, Inc. and Emergency Pipelines, Inc. 

As of the date hereof the parties anticipate that the cost of the lines and 
facilities to be constructed by National Defense Pipelines, Inc, and Emergency 
Pipelines, Inc. will not exceed Highty Million Dollars. National Defense Pipe- 
lines, Inc. shall borrow approximately 80% (or more, if the Directors shall so 
determine) of the estimated cost of the lines and facilities to be constructed 
by it and by Emergency Pipelines, Inc., by private placement of notes maturing 
over a period of not more than five years commencing as of the first day of 
the month following the month in which the pipelines and facilities are com- 
pleted and begin to deliver oil to the Bayonne and Philadelphia areas. 

The balance of funds and capital required to construct and commence opera- 
tion of the lines and facilities of the two pipeline corporations, will be furnished 
through the purchase by all present and future parties to this agreement (in- 
cluding Socony, Shell, Pan American, Cities Service and Consolidated) of the 
eapital stock of National Defense Pipelines, Inc. and through the purchase by 
Socony, Shell, Pan American, Cities Service and Consolidated of the capital 
stock of Emergency Pipelines, Inc. The sum to be paid by said companies 
for said stock of Emergency Pipelines, Inc., shall not be less than the minimum 
share capital required by Delaware law and no company’s subscription shall 
be more than its percentage hereinafter specified of the total amount to be paid 
by all parties for the stock of the two pipelines. Nat onal Defense Pipelines. 
Ine. shall from time to time lend Emergency Pipelines, Inc. such sums as may be 
required by the latter, in addition to the share capital purchased by said eom- 
panies, to construct and commence operation of its lines and facilities, said loans 
to be evidenced by notes bearing interest at a rate not greater than the rate 
paid by National Defense Pipelines, Inc. upon its private placement notes, and 
maturing over a period of not more than five years commencing as of the first 
day of the month following the month in which said lines and facilities are 
completed and begin to deliver oil to the Bayonne and Philadelphia areas. Each 
party agrees to purchase stock (whether of one pipeline corporation, or both) 
in an aggregate amount to be determined by the proportion which the number 
of barrels of crude oil and petroleum products transported in 1940 for it and its 
subsidiaries in tankers owned by or under charter to it or its subsidiaries 
or through contracts of affreightment, from the United States Gulf area to or for 
distribution in North Atlantic States (as hereinafter defined) bears to the aggre- 
gate barrels of crude oil and petroleum products transported in such manner for 
all the parties hereto and their subsidiaries from said area to or for distribution 
in said states, during the same period. For purposes hereof the parties agree 
that their respective percentages based upon the above stated formula and 
after adjustments thereof are as follows: 


Name of company : Percentage 
Pan-American_________. pL ahetied Anta en 5 ican weeiaeanenatiaaadeha aie 6. 21 
Jersey_____- go ee aa suse clhitetabiaaa eicihaieictobritlle 1 Ne tae tans ale 21. &3 
a nee he el ole: bey ps vn'nn on ehh tio Sd a aa seciinth elie biatia tae aGilitenantiecds 8. 46 
BRIO soncted 0 borne dada: bon ia Gabi cactus biden Wd lees ati OE iets 8. 92 
Consolidated_____ asp ax dun nddshe oie Avice a aed dedi ic chi kaha tec eh ia weaaas ee 10. 00 
oo irs cates vp nh chip enbsernebiioe tied inci abt eileid cn oicstinh distin Stee deel bine ceils 7. 00 
Tide Water____-__- wphe Gumekstnlecgn ntaclsd.cbebhalies dale laeyaltcl eis ak aime ate e ta eae enl re Deane 5. 3 
NINE cn sa cca eck hr torscr et idan who sapien wad Deh ed Sa ae A es he ec ee nme eee ioe 7.61 
FE TOT RO se Saeed ap sam Shea re lg Cae ite ual Sa sis icebsieihaaie 7. 63 
ee chs om an higgins) hay bo heh eden sicigheettitetti dead ad dahi Nia etl ies ein, 5. 17 
UCOEY —. omes o mile edie to arta bent diane meddle ndeatlieaidba es thanta 11. 82 

RNs went Bhrkidp them ache nts cena adbe at acl dete Bee eel cee ee 100. 00 
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The amounts of such subscriptions shall be paid to the new corporations when 
and as required and called for by them. 

North Atlantic States when referred to in this agreement shall mean and 
include the New England States, New York, Pennsylvania, New Jersey, Delaware, 
Maryland and the District of Columbia. 


3. Retention and disposition of and restrictions upon voting stock of pipeline 
corporations 


Until five years from the first day of the month following the month in which 
the pipelines and facilities are completed and commence delivering oil to the 
Bayonne and Philadelphia areas, each party hereto agrees, subject to the suc- 
ceeding paragraphs of this section, not to sell, transfer, hypothecate or otherwise 
dispose of any voting stock of said pipeline corporations, except to its successor, 
subsidiary or parent corporation without having first offered for a period of 
twenty days, said stock to the other parties hereto proportionately at cost less 
any liquidating dividends paid thereon. No such sale shall affect any commit- 
ment to tender or take crude oil or any obligation or right with respect to 
tanker space. 

The parties agree that (a) five years after the first day of the month following 
the month in which the lines and facilities have been completed and commence 
delivering oil in the Bayonne and Philadelphia areas, or (b) at such earlier 
time as the stockholders of the Pipeline Corporations shall by a two-thirds vote 
of all the issued and outstanding stock determine that the availability of other 
transportation facilities makes the continued operation of the pipelines uneco- 
nomical and the above-mentioned private placement notes shall either have been 
paid in full, with any interest payable thereon, or provision satisfactory to the 
lenders for the payment thereof shall have been made, then and upon the hap- 
pening of either such event, the parties will offer all of the shares of stock of 
each of said corporations for open bidding at public sale upon the following 
terms and conditions: 

(1) The sale shall be conducted by a commission of three persons, one 
nominated by the Secretary of the Interior, one by the parties hereto and 
the third by the two so nominated, or (in the event of their failure to 
agree) by the Chief Justice of the United States, or (in the event of his 
failure or unwillingness to make such nomination), by the Chief Justice 
of the Court of Appeals of the District of Columbia. 

(2) The said Commission after having first deducted and paid the ex- 
penses of said sale (a) shall distribute to the parties, as they may each 
be entitled, such sums as shall be required, when added to such sums as 
they may already have received from the two pipeline corporations as 
liquidating dividends upon their stock, to return to each party the cost 
of its stock without interest or dividends thereon, and (b) shall pay one- 
half of the balance of the proceeds of such sale into the Treasury of the 
United States and distribute the remaining one-half among the parties here- 
to, or their assignees, in accordance with the percentages set opposite their 
respective names in Section 2 hereof (as the same may have been modi- 
fied by the reason of the joinder of additional parties). 

(3) The parties hereto, or any of them, and any other person, firm, or 
corporation, including any duly authorized department or agency of the 
United States, may bid at such sale, and the purchaser shall hold said 
shares free of all obligations contained in this agreement. 

(4) The said Commission shall have power to make and publish Terms 
and Conditions of Sale consistent with this section. 

In the event that the Unlimited National Emergency declared to exist by 
the President of the United States in his Proclamation dated May 28, 1941, 
should be terminated by Proclamation prior to the time the p pelines are com- 
pleted and commerce delivering oil to the Bayonne and Philadelphia areas, the 
two pipeline corporations may be liquidated if the parties hereto acting as 
stockholders thereof shall so determine and shall have made provision satis- 
factory to the lenders for the payment in full of the above mentioned private 
placement notes. In such event, the stock of said corporations shall not be 
sold by said Commission. 

Upon the sale of said stock by said Commission or a liquidation of the two 
Pipeline Corporations pursuant to the terms of this section, all commitments, 
obligations and rights assumed under or granted by other sections of this agree- 
ment, except Such as have accrued and remain unfulfilled at said time, shall 
cease and be of no further force or effect. 
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Appropriate limitations and restrictions embodying the agreements contained 
in this Section 3 shall be included in the Charters of the two Pipeline Corpora- 
tions and notice thereof shall be printed or stamped upon the stock certifi- 
cates. 

So long as the United States shall have a future interest under this Sec- 
tion in the sale of the stock of said corporations, stock shall only be issued 
for cash. 


4. Commitments to tender and take crude oil 

For a period of five years from the first day of the month following the month 
in which the pipelines and facilities are completed and commence delivering 
oil to the Bayonne and Philadelphia areas (or until the above mentioned notes 
of each of said pipeline corporations have been paid in full, with any interest 
payable thereon in the manner provided in Section 8 hereof), and funds are 
available to retire the outstanding stock, each of the parties severally agrees 
to tender, or cause to be tendered, to the pipelines at the points of tender 
specified below, and to take or cause to be taken from the lines in the Bayonne 
or Philadelphia areas the number of barrels of crude oil per day set opposite 
its name. 





Daily barrels | Daily barrels 
Name of company | to be | to be taken Point of tender 
| tendered | | 
Pan-American. ......- ewer Saeagehehetubabvanein met 10, 000 | None | East Texas or Ar- 
| kansas. 
Jersey ......-. : aban es spb -aquisaslnesee 35, 000 | 48, 333 Do. 
a tl el cee edeliiece 30, 000 | 43, 333 Do. 
Atlantic Le ete bls anh aoe bbs de Semcngaeael 30, 000 | 43, 334 Do. 
Consolidated. __.- eres Lahimdn~ cadeaail 25, 000 | 25,000 | Wood River. 
NB sass , sett het n titi akties tial 5, 000 None | East Texas or Ar- 
| kansas. 
Wk ohas id ) Janteeea pee sad 5, 000 | None | East Texas or Ar- 
| kansas or Salem, 
Tide Water__.- sles nah’: Sbeiecnaiaael 17, 500 17,500 | East Texas or Ar- 
kansas. 
scr sep cab ecddnudat ‘ bi. arb beaet 10, 000 | None | Do. 
Do ‘ ‘ ¥ 10, 000 | 10,000 | Wood River. 
Cities Service.........- : Bhan ‘ 12, 500 12,500 | Wood River or Salem. 
Do ;  avetaiede asa ag ese 12, 500 | 12, 500 | East Texas or Ar- 
| kansas. 
Shell. __. J af ts a sainas 5, 000 None Do. 
cil ies etcabaiclinet De petinaaeibaele = 5, 000 | None | East Texas or Ar- 
kansas or Salem, 
CIEE i'n nicanadhnoune o-ddsbintitbediss. eile | 20, 000 | 20,000 | East Texas or Ar- 
kansas. 
DOs de ewe ctegsea hc ckdbeasteseet nusen | 232, 500 | 232, 500 


Actual points of tender in the areas designated shall be at places acceptable 
to the pipeline corporations. Parties may make tenders at places other than 
those designated to the extent permitted by the pipeline corporations. 

The pipeline corporations shall themselves purchase sufficient crude oil 
initially to fill the lines, to be furnished, if necessary, by the parties hereto from 
any source available in proportion to the foregoing obligations to tender and at 
prices no higher than the average posted price as defined in the third paragraph 
of Section 6 hereof. 


5. Additional parties 


All other companies who in the year of 1940 were engaged in the business of 
refining crude oil in the U. 8S. Gulf or North Atlantic States areas and trans- 
porting in tankers owned by or under charter to them either crude oil from said 
Gulf area to be refined in the North Atlantic States, or petroleum products from 
the said Gulf for distribution in the North Atlantic States, will be offered an op- 
portunity to become parties to this agreement on such fair and equitable basis 
with respect to share of cost, subscriptions to stock and commitments to de- 
liver and take quantities of oil as may be mutually agreed upon. 

In the event of a dispute between the original parties and any other above 
described company desiring to become a party respecting the terms of par- 
ticipation in this agreement, such dispute shall be submitted to the Petroleum 
Coordinator for National Defense as Arbitrator and his decision shall be final 
and binding. In reaching his decision the Arbitrator shall give due weight 
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to the number of barrels of crude oil or petroleum products transported for the 
parties hereto and such other company during 1940 from the U. 8. Gulf area 
to North Atlantic States in tankers owned by or under charter to them, or their 
subsidiaries, or through contracts of affreightment. He shall then determine 
the amount of the commitment for tenders and takes which the company de- 
siring to become a party hereto shall make, and the proportion of the sub- 
scription to stock to be borne by said company. 

The commitments and rights of the original parties with respect to tenders 
and takes shall be reduced proportionately if, as and when by reason of the 
joinder of additional parties, the capacity of the lines is exceeded. The finan- 
cial obligations and rights of the original parties shall be adjusted proportion- 
ately upon joinder of any aditional parties hereto. The right herein granted 
to other companies to become parties to this agreement shall cease three 
months after the effective date this agreement. 


6. Tanker space and crude purchase obligations 


Parties whose percentages of the aggregate daily barrels taken from the lines 
of National Defense Pipelines, Inc., exceed the percentages set opposite their 
respective names in Section 2 hereof shall be obligated to furnish space from the 
U. S. Gulf area to ports on the Atlantic Coast between Cape Hatteras and New 
York in tankers owned by or under charter to them, to parties whose percentages 
of takes from the lines are less than their percentages stated in said Section 2 
(expect that for all purposes of this Section 6 the percentages of Cities Service, 
Socony and Pan American set forth in Section 2 shall be deemed to be 4.12%, 
12.82% and 8.21%, respectively, instead of the percentages therein set forth). 
The number of daily barrels of tanker space thus to be furnished by each of the 
former parties shall be determined by applying to the aggregate of the daily 
takes from the lines, the difference between such party’s percentage of takes from 
the lines and its percentage stated in Section 2. The gravity of crude oil taken from 
the lines and not the type or character of oil or petroleum products tendered for 
shipment in tankers, shall be the basis for determination of space to be furnished 
in tankers. 

Similarly, the parties, whose percentages of the aggregate daily barrels taken 
from the lines of National Defense Pipelines, Inc. are less than the percentages 
set opposite their respective names in Section 2, shall be entitled to receive space 
from said area to said ports in tankers owned by or under charter to the other 
parties hereto. The number of daily barrels of tanker space to which each of the 
former parties shall be entitled, shall be determined by applying to the aggregate 
of the daily takes from the lines the difference between such party’s percentage 
stated in Section 2, and its percentage of takes from the lines. 

Parties whose takes of crude oil from the lines exceed their tenders shall be 
obligated to pay parties in a reverse position for the oil corresponding to the 
excess taken at the average of the prices posted for the grade tendered by the 
latter on the day of tender to the pipelines by the three largest purchasers of 
crude oil in the field where said oil was produced and to reimburse the seller 
for transportation charges paid the said Pipeline Corporations and gathering 
charges equivalent to the prevalent rate in the East Texas field. 

Pach party entitled to tanker space under the provision of this section shall be 
obligated to accept and pay for the same, at the same rates per barrel for the haul 
from U. 8. Gulf ports to Philadelphia or New York as is charged by the pipeline 
corporations for transportation from East Texas to Philadelphia, if the tanker 
owner (or charterer) receives its oil from the pipelines in Philadelphia, or at the 
same rates per barrel for the haul from U. S. Gulf ports to Philadelphia or 
New York as is charged by the pipelines for transportation from East Texas to 
Bayonne if the tanker owner (or charterer) receives its oil from the pipelines in 
Bayonne. If said owner (or charterer) receives oil at both of said destinations, 
the tanker rate shall be the same as would be the weighted average pipeline rate 
for the oil so received if it were all tendered in East Texas. Said obligations to 
charter and accept charters shall be co-extensive in duration with the above 
mentioned commitments to tender crude oil to the pipelines. 

For the purpose of making more specific the provisions of this Section respect- 
ing the furnishing of tanker space by parties whose proportions of takes from the 
lines of National Defense Pipelines, Inc., exceed their respective percentages 
specified in Section 2, such parties shall make definite agreements, consistent 
with the provisions of this Section with parties whose proportions of takes from 
the lines are less than their said percentages, respecting use by the latter of 
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space in tankers owned by or under charter to the former for the transportation 
of crude or refined products from the U. S. Gulf area to points on the Atlantic 
Coast between Cape Hatteras and New York. In the event that at any time the 
former shall have available insufficient tanker space to comply with the provisions 
of such tanker agreements, then and in such cases such parties shall offer refined 
products at their respective refineries in North Atlantic States to the latter 
substantially equal in amount and kind to the refined products manufacturable 
in the ordinary course of its business by the former from an amount of crude oil 
delivered to it from the lines, equal in total volume to the products unable to be 
transported in tankers. Said refined products shall be of the specifications desired 
by the offeree. In determining whether available tanker space is insufficient, 
it is understood that the parties entitled to tanker space hereunder shall be 
given priority over the requirements of the parties furnishing the tanker space. 
The price to be paid for such refined products shall be the full manufacturing cost 
of the seller, cost of crude at the refinery, and direct manufacturing overhead. 

If and when additional companies shall become parties, like agreements shall 
be executed as required to effect the intent hereof. 


7. Construction, completion, operation and maintenance of the lines 


The pipelines shall be constructed, completed, owned, operated and maintained 
by the pipeline corporations. National Defense Pipelines, Inc., and Emergency 
Pipelines, Inc., shall enter into an agreement or agreements respecting delivery 
of oil by the latter to the former, division of through rates and such other mat- 
ters as may be necessary or appropriate to carry out the intent and purpose 
hereof. From the time the pipelines commence delivering oil to the Bayonne 
and Philadelphia areas, and thereafter until the sale of stock provided for in 
Section 3 hereof shall have been made, National Defense Pipelines, Inc., shall 
be operated as a private contract carrier and not as a common carrier and shall 
not be required to transport oil for shippers other than parties to this agreement. 
To the extent permitted by law, Emergency Pipelines, Inc. shall be similarly 
operated. During said period neither National Defense Pipelines, Inc., nor 
Emergency Pipelines, Inc., shall file tariffs or reports with the Interstate Com- 
merce Commission, or subject themselves to the regulatory jurisdiction of the 
Interstate Commerce Commission. Said corporations shall, however, keep their 
Books of Account in accordance with the Uniform System of Accounts for Pipe 
Lines prescribed by the Interstate Commerce Commission. At the termination 
of the above mentioned period, if either line or both lines should be operated 
as a carrier of crude oil or petroleum products in interstate commerce, the cor- 
porations owning and operating said pipelines shall become common Carriers 
and subject themselves to the jurisdiction of the Interstate Commerce Commis- 
sion. Liquidating dividends in retirement of capital stock may be declared 
and paid in the discretion of the Boards of Directors of the Pipeline Corpora- 
tions if, as and whenever funds are available for the purpose. 


8. Charges for transportation 


National Defense Pipelines, Inc., and Emergency Pipelines, Inc., shall from 
time to time fix charges for transportation of crude oil which shall be fair and 
equitable to all subscribers to the stock of said corporations, and shall produce 
sufficient revenues to pay all operating expenses, depreciation and charges of 
every character, taxes, interest and principal of all indebtedness, and provide 
funds sufficient to retire all stock issued at the cost thereof without any dividends 
or interest of any kind or character thereon, over a five-year period. Tenders 
of the lines at points in East Texas or Arkansas shall bear the rate to destination 
established for transportation from the origin of the lines near Longview, Texas. 
In the event of a dispute respecting any transportation charges so fixed, the 
matter shall be determined by the arbitrators hereinafter referred to. Said 
corporations shall establish and issue to those shipping over their respective lines 
reasonable rules and regulations respecting batching, tenders, specifications of 
crude oil to be tendered, and all other matters customarily included therein. 
Tenders shall be blocked through the lines in reasonable batches as determined 
by the Pipeline Corporations for the purpose of enabling each party who takes 
oil from the lines to receive oil of substantially the same kind and character 
tendered or paid for by it. The pipeline corporations shall only transport 
sweet non-corrosive crude oil and shall not be required to accept for transporta- 
tion crude oil with a sulphur content in excess of 75/100ths of 1 percent or 
gravity of less than 82 A. P. I. 
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9. Crude oil trading agreements 


The parties may from time to time make agreements among themselves with 
respect to sale or exchange of crude oil for the purpose of equitably adjusting 
excesses and deficiencies and enabling each to carry out its commitments here- 
under. Any party which shall be unable to meet its respective commitments 
to tender shall nevertheless pay to the new corporations the charges established 
for transportation with respect to oil not shipped, this being the sole penalty for 
such failure. 


10. Disposition of ercess capacity 


If after the right granted by Section 5 hereof to other companies to become 
parties hereto has expired by limitation, the pipelines should from time to time 
have capacity to transport crude oil in excess of the aggregate of all commitments 
to tender, such capacity shall be divided and offered to all parties hereto in 
accordance with the percentages set forth in Section 2 hereof. If any party 
should fail for ten days to accept any capacity thus offered to it, such capacity 
shall be divided and offered to the other parties proportionately. This process 
shall be continued until all the capacity of the pipelines has been taken or all the 
parties have failed to take some of the available capacity. Commitments to 
take any such excess capacity shall be for a period of six months. If the parties 
fail to take all the available capacity of the pipelines, then to the extent neces- 
sary to make full use of the capacity the pipeline corporations may (if the Direc- 
tors so order) purchase and transport crude oil and sell the same. 


11. Hypothecation of commitments 

The pipeline corporations shall be authorized by the parties to pledge or 
hypothecate their respective several commitments to tender oil with the persons 
or institutions loaning National Defense Pipelines, Inc., funds for the construc- 
tion and completion of the pipelines. 


12. Arbitration 


In the event a controversy shall arise respecting any matter covered by this 
Agreement (except Section 5 hereof) or any transactions entered into pursuant 
to the terms hereof, any party involved in such controversy shall have the right 
to submit the matter to arbitration. One arbitrator shall be selected by the party 
or parties advocating one side of the dispute, one by the party or parties advo- 
eating the other side of the dispute, and a third by the two arbitrators thus 
selected. In the event that the two arbitrators thus selected should fail to 
designate a third arbitrator, or if either side in the controversy should fail or 
neglect to designate its or their arbitrator, the unselected arbitrator or arbi- 
trators shall be designated by any United States District Court having juris- 
diction of the party making the application for such appointment, pursuant to 
the provisions of “The United States Arbitration Act” of February 12, 1925, 
and any supplements or amendments thereto. The decision of a majority of the 
arbitrators shall be final and binding and there shall be no appeal therefrom. 
Judgment may be entered upon any award made by such arbitrators in the 
manner provided by said Act of Congress. 


13. Governmental cooperation 


The construction of the proposed pipelines shall be contingent upon the new 
corporations having when organized or receiving within ninety days after the 
execution hereof: 

(a) Assurance from the Supply, Priorities and Allocations Board, the 
Office of Production Management or other proper Governmental agencies of 
a continuous supply of materials as and when required for construction and 
equipment of the lines; 

(b) A certificate issued pursuant to the provisions of the U. S. Internal 
Revenue Code permitting amortization of the entire cost of the construction, 
reconstruction, erection, installation and acquisition of the above described 
pipelines and facilities over a period of sixty months, commencing with the 
month following the month in which the said pipelines and facilities are 
completed. 


14. Counterpart erecution 


This agreement may be executed in several counterparts, each of which, so 
executed, shall be deemed an original, and such counterparts shall together con- 
stitute but one and the same instrument. 
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In Witness WHEREOF, the parties hereto have caused these presents to be duly 
executed the day and year first above written. 


Attest: 
REM, Se een Secretary. 
Attest 
s0991 edd iti bebitlont 4 8 ecretary 
Attest 
he ot ‘Secretary 
Attest 
Tha) Oe FeO blir heat Secretary. 
Attest 
Secretary. 
Attest: 
yueyyous Secretary. 
Attest: 
toh oo Tatharese Ad Og Secretary. 
Attest 
Hak: orenid) )40lioe 14% Secretary. 
Attest 
 tatdbon Wht Demmiaa bees Secretary. 
Attest 


Secretary. 


STanpArgp Ort Company (NEw JERSEY), 


President. 


CONSOLIDATED O1L CORPORATION, 


President. 


THE ATLANTIC REFINING COMPANY, 


President. 


Cittes SERVICE COMPANY, 


President. 


Socony-VacuuM Or CoMPANY, 
INCOPORATED, 
BY el eck si iil he es 
President. 


TIDE WATER ASSOCIATED OIL 


CoMPANY, 
TOV ven circ nant seins sh ea ee 
President. 
THE TEXAS CORPORATION, 
LR icant i Sa ABB SB Foes tat i ce nck 
President. 


SHELL Ort ComMPANyY, INCORPORATED, 


President. 


GuLF Ort CORPORATION, 


President. 
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PaN AMERICAN PETROLEUM & TRANS- 
PorT Co., 


President. 
Attest: 


Secretary. 


Mr. Roprno. Thank you very much, Mr. Thompson. This con- 
cludes this phase of the hearings, and I want to make it clear, how- 
ever, that the record will be left open for a reasonable period of time, 
during which other data and information may be submitted. However, 
it will be presented to counsel before it will be included in the record. 

Mr. Tuompson. Mr. Chairman, may I thank you for your courtesy, 
sir; and counsel for their courtesy. 

Mr. Roptno. Thank you very much. 

(Subsequently Mr. Thompson supplied the following :) 


BALLARD, SPAHR, ANDREWS & INGERSOLL, 
Philadelphia, November 1, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Subcommittee No. 5, Committee on the Judiciary, 
United States House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN CELLER: Pursuant to the request made by your counsel 
during the course of my testimony before your subcommittee on October 24, 
(transcript reference p. 846), I attach a copy of each of the following docu- 
ments from my 1941 Industry Negotiating Committee correspondence file: 

Copy of letter of November 5, 1941, from Thurman Arnold to Harry T. 
Klein, executive vice president and general counsel, the Texas Co. 

Copy of letter dated November 10, 1941, from George W. Ray, Jr. to 
Thurman Arnold. 

Letter dated November 12, 1941, from Mr. Thompson to Robert H. Colley, 
president, Atlantic Refining Co. 

Copy of letter dated December 11, 1941, from Thurman Arnold to Harry 
T. Klein. 

Copy of telegram dated December 15, 1941, from Harry T. Klein to 
Messrs. Emery, Green and Jones. 

May I again say that I appreciate the courtesies extended to me both before 
and during these interesting hearings by the committee and your counsel. 

Sincerely yours, 
CHARLES I, THOMPSON. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., November 5, 1941. 
Harry T. KLern, Esq., 
Executive Vice President and General Counsel, 
The Texas Co., New York City. 


Dear COLONEL KLEIN: As you remember, we deferred presentation of the 
settlement in the pipeline suit to the senatorial committee until we found out 
whether the pipeline was to be built. I take it that today there is little im- 
mediate possibility of the building of a pipeline. Therefore, I think it might be 
useful to have another meeting of the Negotiating Committee to determine what 
disposition should be made of the proposed decree under present circumstances. 
Senator Gillette is anxious to know what action the Department is going to 
take. I told him that I felt that the committee should be called together again 
before any final decision by the Department was made. 

Will you, therefore, please contact Mr. Asbill so that a suitable date for 
the conference can be arranged. 

Sincerely, 
(Signed) THURMAN ARNOLD, 
Assistant Attorney General. 
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NOVEMBER 10, 1941. 
Hon. THURMAN ARNOLD, 
Assistant Attorney General, 
Department of Justice, Washington, D. CO. 


DEAR Mr. ARNOLD: In the absence of Colonel Klein, your letter of November 
5 has been referred to me for reply. 
Colonel Klein is presently on the Pacific coast and is expected to return to 
New York about November 18. 
Promptly upon his return, a meeting such as you suggest will be arranged. 
Very truly yours, 
(Signed) Grorce W. Ray, Jr., Attorney. 


BALLARD, SPAHR, ANDREWS & INGERSOLL, 
Philadelphia, November 12, 1941. 
Re U.S. v. A. P. I. et al. 
Mr. Rosert H. CoLiey, 
President, The Atlantic Refining Co., 
Philadelphia, Pa. 

Dear Mr. Cottey: As you know, Colonel Klein is still on the west coast and 
will not return to New York until the middle of next week. As-you also know, 
it had been the colonel’s plan to call a meeting of the Negotiating Committee 
promptly after his return to the East. 

The colonel’s assistant, Mr. Ray, telephoned me from New York this morning 
to say that the colonel had just received a letter from Thurman Arnold in which 
the latter stated that final disposition of the proposed Elkins Act decree had 
been postponed pending a decision whether the national defense pipeline is to be 
constructed ; that it now appeared improbable that the line would be constructed 
at any time in the reasonably near future; that he felt there should be a further 
meeting between the Department of Justice and the Negotiating Committee for 
the purpose of coming to some conclusion ; that Senator Gillette had discussed the 
matter with him and that they both hoped that the committee would return to 
Washington for a conference as soon as mutually convenient. 

The Negotiating Committee will have a meeting in Colonel Klein’s office on 
Monday, the 24th. I have no doubt we will then decide to accept Mr. Arnold’s 
invitation to confer. 

Very truly yours, 





DEPARTMENT OF JUSTICE, 
Washington, D. C., December 11, 1941. 
Col. Harry T. Kern, 
The Texas Co., New York, N.Y. 


DEAR COLONEL KLEIN : With reference to the proposed pipeline decree which you 
submitted to Mr. Asbill of my staff on December 9, 1941, we find that minor 
changes will have to be made before such decree would be satisfactory to us. 

On page 3, at line 19 of subparagraph (a) the word “earnings” should be 
changed to “net income” to conform with subparagraph (0) on page 4 and with 
article V. 

On page 7, at lines 9 and 10 of article VIII the words “the control of” are to be 
omitted. 

On page 8, at line 4 of article X the word “such” before the words “common 
carrier” is to be stricken and the article “a’’ substituted. 

It is to be understood, however, that any acceptance of the proposed pipeline 
decree will be conditioned upon the inclusion of pipeline provisions as to minimum 
tenders and common-carrier facilities (as set out in arts. V and VI of the draft 
of the decree in the antitrust case submitted by you to Mr. Asbill on December 
9, 1941) in the pipeline decree if an antitrust decree containing such provisions 
is not entered at this time. 

Very truly yours, 
(Signed) THURMAN ARNOLD, 
Assistant Attorney General. 
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[Telegram] 


New York, December 15, 1941. 


Messrs. Don Emery, Phillips Petroleum Co., Bartlesville, Okla.; Joun E. 
GREEN, Jr., Gulf Oil Corp., Houston, Tex.; Buett F. Jones, Standard Oil 
Co., Chicago, Il. : 

This morning I received letter from Mac Asbill suggesting few minor amend- 
ments our proposed pipeline-decree draft dated December 5. 

Copy his letter being forwarded airmail today. 

He just telephoned Thurman Arnold would like to see our committee Wednes- 
day, December 17, 3 o’clock. 

After conferring with Messrs. Hall, Cosgrove, I suggest we meet apartment 414 
at 2022 Columbia Road, Washington, at 1 o’clock Wednesday. 

Hope you can be present as prospects indicate we can probably settle pipeline 
decree and secure postponement Mother Hubbard case on satisfactory basis. 
Joint Messrs, Emery, Green, Jones. 

Harry T. Kern. 


(Record of negotiations of Industry Negotiating Committee sub- 
mitted by secretary for the industry committee, Charles I. Thompson :) 


U. 8. VS. AMERICAN PETROLEUM INSTITUTE ET AL. 


CHRONOLOGICAL HISTORY OF NEGOTIATIONS OF EXPLORATORY COMMITTEE 
WITH DEPARTMENT OF JUSTICE 


SEPTEMBER 1940 


COMPLETE TEXT OF DEFENSE COMMISSION’S REPORT ON OIL DIVORCEMENT SUIT 


WaASHINGTON.—Complete text of Defense Commission’s report on effect of 
proposed antitrust oil divorcement suit, entitled “U. 8S. v. American Petroleum 
Institute,” as released by the Department of Justice, follows: 

The Advisory Commission to the Council of National Defense has given con- 
sideration to the proposed antitrust suit against the American Petroleum Institute 
and 22 major oil companies, their subsidiaries and affiliates with a view to 
determining its probable effect on the defense program. 

The Commission appreciates that the decision of whether or not to take action 
against any particular persons or corporations for violation of the antitrust 
laws must be made by the Attorney General in the exercise of his sound discre- 
tion. It further appreciates that in the work of the Department of Justice 
generally, and in the interpretation of the antitrust laws and the institution of 
civil proceedings thereunder in particular, there are involved not only problems 
of laws but also problems of policy, including the harmonization of other aims 
and purposes of the Nation. This report is submitted in the belief that it will be 
of assistance with respect to the questions of policy presented. 

The Commission’s primary function is to assure and facilitate the availability 
of adequate supplies of all materials necessary for the defense of the Nation at 
the lowest cost consistent with other necessary objectives. The Commission, 
therefore, would deplore any condition or action leading to a failure of supply 
of such materials, whether for a short or long time, and whether partial or 
complete, or leading, among other things, to a lessening of efficiency, waste, 
of natural resources, or any substantial increase in price to the Government or to 
consumers. 

In appraising the impact of the proposed suit on the defense program the 
Commission has examined the relief prayed for in the complaint and consid- 
ered the effect of such relief upon the technical task of supplying petroleum 
products so vital to our defense forces and industry. Emphasis has been 
placed upon the anticipated effects of granting the prayer for relief, rather than 
upon the anticipated effects of filling the proposed complaint, largely because 
the practical result of the suit can be tested only by the objectives of the 
Department as stated in its complaint. It is impossible, moreover, to say with 
assurance how long the trial of the issues raised by the complaint will require. 
how soon the structural changes sought will be achieved, or even what the 
eharacter of the defense program will be during that interim period. If the 
objectives of the suit are consistent with the interest of national defense, no 
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question can be raised by this Commission. Our task is simply to determine 
so far as practicable whether those objectives in fact substantially impede the 
defense program. 

The Commission states at the outset that, in view of its desire to insure and 
facilitate adequate supplies at lowest cost, it is opposed to monopolistic or 
conspiratorial price fixing and to artificial restrictions on supply of materials 
(except where restrictions on supply are temporarily necessary to promote 
sound conservation of the Nation’s resources under law). Such price fixing 
and restrictions, always a threat to the national welfare, are particularly dan- 
gerous in time of emergency. The Commission does not have information 
adequate to justify comment upon the various allegations in the draft com- 
plaint relating to price fixing and similar abuses in the wholesale and retail 
distribution of petroleum and petroleum products. But the Commission wishes 
to assure the Attorney General that it will wholeheartedly approve any appro- 
priate legal action brought to eliminate such restraints on competition, where 
they are proven to exist. 

The other provisions in the draft complaint, primarily the prayer that 22 of 
the larger integrated oil companies, their subsidiaries and affiliates, be required 
to divest themselves of their transportation and their marketing facilities, 
require thorough consideration from the defense viewpoint. 

Before considering the effect of such a prayer, we may point out, although 
we do not propose to emphasize, that the suit has its intangible aspects. Cer- 
tain demands have been made and others will be made upon the petroleum in- 
dustry in connection with the defense program. From this industry, and from 
industry generally, the Government expects cooperation, and indeed enthusiasm, 
in furthering the defense effort. The Commission is loath to believe that the 
members of the industry, or the members of any other industry, would con- 
sciously permit any personal resentment to interfere with the vital purchasing 
functions and supply needs of the Government. Yet the Commission is aware 
that any legal action seeking relief as rigorous and comprehensive as the one 
under consideration, whether based upon the antitrust laws or not, has a ten- 
dency to becloud relationships between the Government and industry. Such 
considerations, however, are speculative and difficult to appraise with certainty. 

In considering the effect of the prayer for divestiture by the oil company de- 
fendants of their transportation and marketing functions, the Commission recog- 
nizes that, apart from other considerations, the existing organizational struc- 
ture of the oil industry is well adapted to the defense program. It simplifies 
problems of supply, and facilitates the making of firm and long-range commit- 
ments. Divestiture may entail a loss of technical management and efficiency. 
The readjustments contemplated by the suit, and the process of habituation 
under a new setup, Will involve complications and delays. Curbs on capital 
expansion, certainly during the period when the splitups are still in contem- 
plation and not yet in effect, must be anticipated. Doubts and uncertainties 
may arise as to whether a company should undertake capital expansion in 
properties Which may be divested, as to who will be able to afford such expan- 
sion (in view of the prospective division of capital resources), and even as to 
who could appropriately apply for Government assistance in such expansion. 
Eventually the Government will of course find some way to assure its supply. 
But time is precious. 

The Commission finds it impossible to estimate with precision or exactitude 
the extent to which obstacles to industrial preparation for national defense are 
presented by the relief prayed for in the complaint. However, the Commission 
does not suggest that the proposed suit should be abandoned. The Commission 
feels it appropriate to point out, nevertheless, that to a greater or less degree 
certain prayers for relief may hinder the defense program. The Commission 
cannot undertake to meet the burden of proving, with courtroom evidence and 
logic, that such hinderances will ensue. But this balancing of national policies 
and weighing of judgments is peculiarly a matter for determination by execu- 
tive officers rather than by judicial bodies accustomed to reliance upon legal 
precedents. And even where the likelihood of interference with the emergncy 
effort cannot be explicitly demonstrated, substantial possibilities should con- 
trol, specially when these are examined in the light of the rapidly expanding 
requirements for national defense. Some of the problems presented by the 
prayer for relief may here be elaborated. 
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I. DIVORCEMENT OF MARKETING FACILITIES 


In certain instances the proposal that the large oil companies be required to 
divest themselves of all direct or indirect ownership or control of facilities used 
in marketing petroleum products may affect the construction of such facilities 
pursuant to negotiations now underway or in prospect for national-defense 
purposes. The proposed divestiture would involve not only local bulk plants, 
storage facilities, and service stations but also trunks marketing facilities such 
as gasoline pipelines, barges, tank cars and terminals for petroleum products. 
At present both the Army and the Navy are interested in having private capital 
eonstruct pipelines to transport gasoline to the East Coast States without the 
necessity of the long haul around Florida and up the Atlantic coast, which in 
time of emergency might be difficult and in any event would require a large 
eonvoy service. Moreover, in time of emergency it would be possible to take 
a part of the burden of the gasoline deliveries to the east coast through these 
gasoline pipelines and in turn release tankers for the purpose of handling the 
essential products such as Navy fuel oil which cannot be handled in crude oil 
or gasoline pipelines. These gasoline pipelines would also afford exceptionally 
desirable locations for some of the reserve stocks of aviation gasoline for both 
the Army and Navy since deliveries can be made at low cost and removal can be 
effected readily even in time of emergency. An initial expenditure of approxi- 
mately $13 million is involved in the gasoline pipelines now under consideration 
and it would be desirable to have private capital construct similar equipment 
for emergency use in other parts of the country. 

With respect to marketing terminals the program of the Army and Navy to 
eare for the greatly increased stocks of aviation gasoline and Navy grade fuel 
oil has not yet been completely formulated. The Army plans to locate most of 
its interior reserve storage at points on gasoline pipelines. Such location of 
large buried storage facilities would not only be virtually invulnerable but 
would make it possible to deliver the gasoline to the Army through any of the 
industry tap points or bulk plants located along the gasoline line or lines to 
which the Army storage would be connected. In addition, the Navy is giving 
eonsideration to the location of some of their reserve storage adjacent to or 
eonnected with petroleum products pipelines at existing industry terminals. 
This would greatly reduce the investment in docks, lines, utilizing facilities, and 
so forth, and also minimize the labor required to guard and operate these facilities. 

It is clear that substantial additions to the gasoline pipeline and terminal 
storage capacity of the industry will be necessary under this program. Arrange- 
ments and understandings to secure such gasoline pipelines and storage may 
have to be discarded and delayed until the ability to perform is clarified, and 
later new negotiations begun with new parties if the existing companies are 
required to divest themselves of such facilities. Moreover, we must take note 
of the fact that the Government may well encounter hesitancies and delays on 
the part of refiners who are asked to extend their contractual commitments, 
particularly since substantial investments are necessary to meet anticipated de- 
mands and, indeed, are now being requested. Several of the larger oil com- 
panies may face financial difficulties due to the impact of the current interna- 
tional conflict on the returns from their foreign properties. And granting the 
relief prayed for in the draft complaint will of itself diminish the capital re- 
sources available for particular products. Even Government financing assistance 
would undoubtedly be delayed pending determination as to the proper identity 
of the borrower and terms of the loan. 

Another proposal is that companies be prohibited from exchanging gasoline 
and other petroleum products. As a practical matter this would probably require 
the scrapping of the Army and Navy plan to insure the ready availability of 
Navy grade fuel oil and aviation gasoline at terminal storage points and would 
increase the cost of such products to the Government. In any event this would 
increase the actual amount of transportation required, which would be highly 
undesirable in any period of emergency. 


II. DIVORCEMENT OF TRANSPORTATION FACILITIES 


The draft complaint proposes that the larger oil companies be ordered to 
divest themselves of all direct ownership in the various media of transporta- 
tion whereby crude oil is brought from the well to the refinery. These include 
primarily crude oil trunk pipelines and tankers. 
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Pipelines today are admittedly utilized as plant facilities of petroleum refin- 
eries and afford to refineries of integrated companies the steady supply 
of crude oil regarded by such companies as essential to low cost continuous 
operation. Divestiture of ownership in these facilities might under cer- 
tain circumstances increase the difficulty of obtaining supplies. Such a 
potentiality would be particularly disadvantageous with respect to par- 
ticular types of crude oil, used in the manufacture of high octane avia- 
tion gasoline and toluol specified by the Army and the Navyl, a shortage 
of which is indicated by preliminary estimates of experts of the Raw Materials 
Division of the Commission. Some expert opinion holds that the divestiture of 
crude-oil pipelines would lead to increase of cost to the Government or even to 
the discontinuance in some instances of transportation of crue oil, where the 
transportation in and of itself is relatively unprofitable. It is similarly suggested 
that divestiture would delay or discourage construction of new connections. All 
the larger refineries and many of the smaller ones located on the gulf coast or 
in California have some crude oils available to them from their existing crude- 
oil pipeline connections which would be useful for the production of these special 
materials. The curtailment or stoppage of the pipeline supply of these crude 
oils would occasion refiners difficulty in meeting their commitments under Gov- 
ernment contracts and consequently, the prospect of pipeline divestiture might 
delay capital investment in necessary facilities to manufacture the refined 
products. 

The prospective divestiture not only may complicate refiners’ contractual com- 
mitments, but also may intensify the problem of financing certain additional 
crude-oil pipeline construction. In order to safeguard against disruption of 
transportation in time of emergency, looping of trunklines and the installation 
of additional pumping stations is contemplated. Studies to determine the neces- 
sary amount of such new construction are now in progress. 

The Commission wishes it to be understood that this general outline of prob- 
lems to be met in the working out of the defense program does not mean that 
it in any way endorses the continuance of alleged abuses in crude-oil pipeline 
operation. On the contrary, as has been indicated generally, if there are abuses, 
it favors their elimination, particularly if they result from any illegal combina- 
tion or conspiracy. However, it does not feel qualified to discuss this phase of 
the proposed suit. 

Capital problems are, of course, also presented by the proposal to divorce 
tanker facilities. A large proportion of the present tanker capacity of about 
4,100,000 deadweight tons is approaching the end of the 20-year period of useful 
life. The supply of crude oil to the refineries by tankers must be safeguarded. 
However, it would appear that there is no absolute shortage of tankers foresee- 
able at the present time since new tankers already under construction plus tank- 
ers now chartered in foreign service which could be put in domestic service 
would probably meet our needs. The direct needs of the Army and Navy probably 
would not require a large proportion of the tanker capacity. 

In this general regard, you are advised that there is in the process of 
negotiation under the auspices of the Maritime Commission and the Navy De- 
partment an arrangement for allocating equitably as between the various com- 
panies the burden of supplying tankers to the Navy in time of emergency. If 
the suit is filed in the manner proposed, negotiations will have to cease. If 
effect is given to the proposal in the draft prayer, a new program will have to 
be devised and negotiated with the possibility of increased cost to the Gov- 
ernment. 

Ill. THE AMERICAN PETROLEUM INSTITUTE 


The Commission, in its technical study of defense requirements, does not 
have to rely on trade associations for information and contact with their re- 
spective industries. It is true, of course, that the institute provides information 
on petroleum statistics which are not now available elsewhere, and arrange- 
ments would have to be made to supply this need. 


IV. CONSERVATION OF CRUDE PETROLEUM RESOURCES 


Military authorities have estimated that during war the requirements for 
petroleum products would increase about 25 percent above normal peacetime 
needs. On the basis of the 1939 consumption of crude petroleum of 114 billion 
barrels, an emergency would lead to additional needs for somewhat more than 
300 million barrels a year. These estimates were made before the adoption 
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of recent plans for expansion of the Air Force and extended mechanization of the 
land forces and are constantly being revised upward. 

Our present reserves of crude petroleum have been variously estimated but 
probably approximate something in the neighborhood of 18 billion barrels. Con- 
sequently, there is no immediate problem of an overall shortage of the basic 
raw crude though, as has been indicated, there may be problems with respect to 
certain crudes peculiarly valuable for military or naval use. The expansion, 
mechanization, and rigorous training of the Armed Forces would certainly bring 
about a vast acceleration in the rate of production. If this is not accompanied 
by sound methods of conservation, a protracted emergency would seriously dimin- 
ish the oil resources of the country. Sound conservation is of the utmost im- 
portance to any adequate defense program. 

It must be remembered that the problem of crude reserves is not solely one 
of the amount of oil in the ground. The effect of increasing production per well 
would be a lower ultimate recovery. As time goes on, the lifting cost of the crude 
substantially increases and fewer barrels per day are recovered. Thus, though 
by simple arithmetic it would appear that the country’s reserves are good for 
more than 10 years under emergency conditions, declining production and higher 
prices for petroleum products will arrive long before exhaustion of reserves 
unless the discovery rate is maintained and production is effected with a mini- 
mum of waste. The possible adverse effects upon the Government and the 
consumer are clear. 

In recent years, an expanding national demand for petroleum products has 
been met by the discovery of new sources of petroleum approximately equaling 
the amount of products consumed per year. It appears vital that this rate of 
discovery remain unaffected. More and more, the business of prospecting for oil 
has come to depend on the availability of large capital resources. In the first 
instance, it seems that reduction of the size of the existing units in the industry 
will leave less capital available for exploration. Secondly, although the in- 
tendment of the draft complaint, and particularly paragraph (17) of the prayer 
for relief is not clear, the power of the companies named as defendants to de- 
velop additional reserves may be inhibited. 

In addition, a development widely endorsed by Federal and State conserva- 
tion authorities has been the organization of a newly developed oilfield on a unit 
basis. The proposed suit would apparently prohibit such activities many of 
which are now carried out under the supervision of the Department of the 
Interior. These unit plans are deemed a major force in conservation since they 
reduce the number of wells to be drilled, conserve gas or hydrostatic pressure 
and otherwise conduce toward scientific production. This, of course, means 
lower investment costs per barrel of ultimate production and insures generally 
lower production costs and higher ultimate recovery of oil. 


NOVEMBER 1940 


MEMORANDUM 
NOVEMBER 27, 1940. 
IN RE ELKINS ACT CASES 


The following is a list of the names and addresses of those who attended the 
meeting at the Stevens Hotel November 26, 1940: 


Edwin S. Hall, 26 Broadway, New York, N. Y.—Standard of New Jersey. 
Charles G. Middleton, 1109 Kentucky Home Life Building, Louisville, Ky.— 
Standard Oil Co. (Kentucky) 

BE. E. Townes, Houston, Tex.—Humble Oil & Refining Co. 

Cyrus 8S. Gentry, 50 West 50th Street, New York, N. Y.—Shell Oil Co., Inc. 

Don Emery, Bartlesville, Okla.—Phillips Petroleum Co. 

W. P. Z. German, Tulsa, Okla.—Skelly Oil Co. 

J. C. Denton, Tulsa, Okla.—Mid-Continent Petroleum Corp. 

G. T. Stanford, 630 Fifth Avenue, New York, N. Y.—Consolidated Oil Corp. 

J. B. Moffett, 1608 Walnut Street, Philadelphia, Pa.—Sun Oil Co. 

Chas. E. Gately, 60 Wall Street, New York, N. Y.—Cities Service 

George V. Holton, 26 Broadway, New York, N. Y.—Socony-Vacuum Oil Co. 

A. M. Bbright, Bartlesville, Okla.—Cities Service Oil Co. 

W. R. Boyd, Jr., 50 West 50th Street, New York City, N. Y.—American Petroleum 
Institute 
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Wm. A. McAfee, 1503 Midland Building, Cleveland, Ohio—Standard of Ohio 
Roy W. Johns, 260 South Broad Street, Philadelphia, Pa—Atlantic Refining 

Co. 

Chas. I. Thompson, Land Title Building, Philadelphia, Pa.—Atlantic Refining 

Co. (outside counsel) 

A. M. Gee, 539 South Main Street, Findlay, Ohio—Ohio Oil Co. 

Geo. W. Ray, Jr., 1385 East 2d Street, Now York, N4. Y.—The Texas Co. 

James J. Cosgrove, Ponca City, Okla.—Continental Oil Co. 

Buell F. Jones, 910 South Michigan Avenue, Chicago, Ill—Standard Oil Co. 

(Indiana) 

You will also find enclosed, copy of the memorandum which was read by Mr. 
Kirkland to the meeting. Needless to say, this memorandum should be inter- 
preted in the light of the oral explanation given by Mr. Kirkland. 

Yours very truly, 
BvuEty F. Jones. 


MEMORANDUM RE INFORMATION WHICH MicutT BE OsTAINED FRoM OTHER 
PIPELINE COMPANIES 


1. List of all reports filed with any branch or department of the Federal Gov- 
ernment or any congressional committee, either by the pipeline companies or 
the controlling companies, which pertain to the relationship between pipeline 
company and operating company, and summaries of statements therein relating 
to stock ownership of and dividends paid by the pipeline company. 

2. Ascertain whether representatives of any branch or department of the 
Federal Government have ever raised any question with officers or employees 
of the pipeline company as to stock ownership or dividend policies of the pipe- 
line company. 

3. Ascertain whether any officers or employees have testified before con- 
gressional committees, Commission hearings, etc., aS to the operation and con- 
trol of the pipelines, and the nature of any such testimony. 

4. Date of organization of pipeline company and year for which first annual 
report was filed with the Commission. 

5. Ascertain whether any complaints against the pipeline company have 
been filed with the Commission, or whether complaints have been made direct- 
ly to the pipeline company, by other carriers or producers, and the nature of any 
such complaints. 

6. Ascertain what minimum limitation the pipeline company places on ship- 
ments of shippers other than the corporation or corporations controlling it. 


NOVEMBER 13, 1940. 
In re 

No. 182—United States v. Phillips Petroleum Co., et al., United States Dis- 
trict Court, District of Delaware 

No. 183—United States v. Great Lakes Pipe Line Co., United States District 
Court, District of Delaware 

No. 201—United States v. Standard Oil Co. (Indiana), United States Dis- 
trict Court, Northern District of Indiana 

No. 8524—United States v. American Petroleum Institute, et al., United 
States District Court, District of Columbia 

The 3 pipeline rebate cases complement clauses 32 to 39 of the American 
Petroleum Institute case, charging antitrust violations by the pipeHne com- 
panies. All were filed September 30, 1940. 

The three pipeline Elkins Act cases ask for Elkins Act relief (49 U. S. C. A., 
sec. 41): namely, (1) in the Standard and Phillips cases, the forfeiture of 3 
times the amount of dividends for the years 1939 and 1940 (49 U. S. C. A., sec. 
41); and (2) in each case, for injunction to prevent the future payment or 
receipt of dividends of the pipeline companies by certain stockholder-owners of 
the pipeline companies—equitable relief. Criminal convictions are not, so far, 
requested under such act. 

Expediting certificate is filed in the Great Lakes Pipe Line Co. case under 
said act (49 U. S. C. A., sec. 44), in which injunction only is asked, and it is 
set for trial, on venue motion filed by the defendant, on December 6 in the circuit 
courtroom at Philadelphia. While the statute authorizes the suit “in a court 
having jurisdiction,” nevertheless, more specifically, the venue is fixed, where 
the act is alleged to have been committed in more than one juridicial district 
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or State, in the court “of either of such judicial districts.’ The venue motion, 
while admitting domicile, asserts that none of the acts were committed in the 
District of Delaware (49 U. 8S. C. A., sec. 43). Likely, if overruled, Govern- 
ment will insist on immediate trial, while the other cases may abide for a while. 
The appeal after judgment is within 60 days to the Supreme Court (49 
U.S.C. A., see. 45). 

The cases have two aspects: the one where the corporate fictions endure; the 
other where they are disregarded. 

Assuming the corporate fictions stand: Pipeline company dividends to stock- 
holders are not prohibited as discrimination or rebate under the Interstate 
Commerce Act (49 U. 8S. C. A., sec. 2) or the Elkins Act (49 U. 8. C. A., sec. 41). 
If a pipeline company stockholder pays no tariff and ships no oil over the pipe- 
line, dividends paid to him or received by him cannot be a rebate or discount or 
drawback on tariff payments. The dividend is the proportionate fraction of 
corporate earnings distributed to the stockholder, as distinguished from a per- 
centage of any tariff payment. Where the shipper transports oil and pays full 
tariff to the pipeline company, the total tariff becomes the property and money 
of the pipeline company, a separate and different corporation from the shipper. 
The payment of dividend by the carrier out of its money to the stockholder- 
shipper is earnings of the corporation distributed to the stockholder, as distin- 
guished from any fraction or proportion of any tariff payment made by the 
stockholder-shipper. It is not paid or received “as a rebate,”’ discount, or offset 
to tariff payment; it is a fractional part of the earnings of a separate and 
distinct corporation from the corporation shipper. The dividend is not the sav- 
ings on shipment costs and rates; it is a portion of the earnings of the corpora- 
tion carrier. The shipment cost is the tariff rate. The dividend is profit or 
earnings on investment, and not discount, drawback, or rebate on the shipment 
cost. 

The carrier has collected from all shippers, including the stockholder-shipper, 
the tariff rate. The carrier, in paying dividends to the stockholder-shipper, pays 
a part of the corporate earnings to the stockholder, and does not thereby deviate 
from the tariff rate on the stockholder’s shipments. 

If the Commerce Act and the Elkins Act, prohibiting only discriminations and 
rebates, are construed as a prohibition inhibiting a carrier from carrying its 
own oil, then, so long as the coporate entities stand, none of the pipeline com- 
panies is transporting its own oil when it transports the oil of a stockholder, 
within the meaning of such court prohibitions, assuming that such court prohi- 
bition is the same as and identical with the statutory prohibition—the commodi- 
ties clause. United States v. Delaware & Hudson Co. (213 U. S. 366); United 
States v. Delaware, Lackawanna and Western R. R. (238 U. 8S. 516); United 
States v. Elgin, Joliet & E. Ry. (298 U. 8. 492). 

Assuming the corporate fictions are disregarded: The relief asked for in each 
case is predicated on the fact that the corporate fictions must be disregarded. 
“Domination” of the carrier by the shipper-owner, or oil company, is alleged in 
each case. In the Phillips case the common carrier is a department of the 
company; in the Standard case the carrier is a wholly owned subsidiary; in 
the Great Lakes case the carrier is owned by several oil company stockholder- 
shipvers. 

The aspects of the cases are that each defendant is a common carrier and 
at the same time transports its own produced, purchased, and refined oil. The 
theory of the cases apparently is that the Interstate Commerce Act (sec. 1) and 
the Elkins Act (sec. 41), prohibiting deviation from tariff rates and rebates 
under such circumstances, prohibit such common carrier from transporting its 
own oil, either purchased, produced, or refined. Or, stated conversely, such 
common carrier cannot transport its own oil, either purchased, produced, or 
refined, without either (a) deviating from the tariff or (b) giving a rebate— 
described as “discriminatory advantage.” Deviation from the tariff or rebate 
by such common carrier is spelled out again by comparison of the tariff rate 
paid by a third party and cost of transportation incurred by the shipper-owner. 
If the tariff rate is more than cost of transportation, there is a rebate to the 
shipper-owner; if the tariff rate is less than cost of transportation, there is 
rebate against the shipper-owner and in favor of the third party shipper. 
Hence all returns (called dividends) to the shipper-owner above cost of trans- 
portation are rebates, for which three time the value thereof is sought to be 
recovered and injunction to prevent future receipt thereof is asked. 

The immediate answer is: The difference between the tariff payment by a 
third party and the transportation cost incurred or suffered by the shipper- 
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owner is the reasonable return on the property invested in and devoted to the 
common carrier business by the shipper-owner, Which reasonable return is that 
authorized by the Commission under the legal rate fixed and established. 

The bill apparently attacks the reasonableness of this return and spells 
out rebate because it is excessive. This inquiry may be shut off in a rebate 
case in a court on the theory that the Commission only has jurisdiction to fix the 
rate, and, therefore, to determine the reasonableness of the return above cost 
of operation. I understand that the Commission is conducting proceedings on 
the rates now, and has made extensive valuation findings. If it be established 
that the carriers are entitled to reasonable return plus cost of operation, the 
court could not enjoin all dividends, for that would require the determination 
of a fact, jurisdiction in respect to which is vested in the Commission. 

Does excessiveness of the rate or excessive dividends prove a rebate or 
deviation from the tariff when the tariff rate is a governmentally regulated 
rate or capable of regulation? Excessive rate collected by carrier on oil shipped 
by third party would not make a rebate case. 

It is said that the Commerce Act and the Elkins Act not only demand ap- 
plication of the rate and prohibit rebates, but also prohibit a carrier from 
carrying its own oil. New York, New Haven & Hartford R. R. y. Interstate 
Commerce Commission (200 U. S. 361). The commodities clause of the Hep- 
burn Act, passed 90 days later, was thought necessary to reach this result; 
and the court could not now well say that the tariff deviation and rebate prohibi- 
tions should be construed to prohibit what the Congress did by the commodities 
clause 

Again, under the above assumption that the corporate fictions are disre- 
garded, it is suggested that the Common Carrier Pipe Line Act and its inter- 
pretation make the defendant producer, marketer, and refiner of oil a common 
earrier in its pipeline business and do not inhibit such owner from transport- 
ing its own oil; that such common carrier owes duties and statutory obligations, 
including obligations not to deviate from tariff and not to give rebates to the 
public and all shippers, except itself. At common law, the owner of the pipe- 
line has a right to transport its own oil. Since it cannot collect from itself 
a tariff, and therefore cannot rebate itself, the deviation from tariff rate and 
rebate clauses apply to it only where it transports oil directly or indirectly 
for others (including oil purchased). These clauses do not apply to its own oil 
transported for itself because it is physically impossible to collect a_ tariff 
rate from itself, and it cannot therefore rebate itself. Common law right to 
transport its own oil never having been repealed, the two statutes above quoted 
do not apply to the transportation of the carrier’s own oil, and could not be 
construed as prohibiting it from carrying its own oil. The commodities clause 
was necessary for that purpose. 

Relief by way of injunction prohibiting a common carrier of oil from paying 
dividends to stockholder-shipper means either (1) it is illegal and unlawful for 
a carrier to transport its own oil or the oil of a stockholder, which is not even 
prohibited by the commodities clause, or (2) while the law does not prohibit the 
carrier from carrying its own oil or that of a stockholder, yet that act will be 
enjoined because it offers an opportunity only for violating the tariff deviation 
and rebate statutes. 

Shipper-owners in 1906 understood that the Common Carrier Act imposed the 
status of common carrier only. They will be supposed to have learned that it 
was a divorcement act or prohibited them from carrying their own oil. 

In the American Petroleum Institute case, sections 1, 2, and 3 of the Sherman 
Act are said to be violated and monopoly is created by the following means: (1) 
Pipeline gathering systems are employed to obtain control of independent pro- 
duction; (2) pipeline companies are required to establish high minimum tenders 
and oppressive rates and refuse to furnish terminal facilities, all for the pur- 
pose of preventing the independent producers and refiners from using the pipe- 
line and from building refineries and marketing their products: (3) excessive 
rates are charged for crude oil and gasoline pipeline transportation with rebates 
to the defendants so that oil is transported for the defendants at lesser rates 
than those named in the tariff; (4) defendants have combined to cause railroads 
to establish and maintain rates favorable to the defendants; (5) defendants 
have caused railroad companies to establish rates unfavorable to others; (6) 
defendants have domination and control over tank ears, ete. 

It will be observed that none of these contain one of the essential elements 
of Mr. Black's thesis, “Oil Pipe Line Divorcement by Litigation and Legisla- 
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tion”—namely, differential between price at the well and point of destination is 
insufficient to cover the cost of transportation. 
WALACE HAWKINS, 
Vice President and General Counsel, Magnolia Petroleum Co. 


JANUARY 1941 


COUNSEL FOR DEFENDANT O1L COMPANIES WHO ATTENDED CHICAGO MEETING ON 
WEDNESDAY, JANUARY 8, 1941 


(U..8. Vv. A. P. I.) 


Barnes, Walter L., Esq., Phillips Petroleum Co., Bartlesville, Okla. 

Beedy, Carroll L., Esq., Standard Oil Company of Kentucky, Washington, D. C. 

Broome, Y. P., Esq., Tide Water Associated Oil Co., Box 731, Tulso, Okla. 

Cochran, Charles B., Esq., American Petroleum Co., 50 West 50th Street, New 
York City 

Cooke, Thomas T., Esq., 15 Broad Street, New York, N. Y. 

Culton, D. H., Esq., room 1758, McCormick Building, Chicago, I. 

Denton, J. C. Esq., c/o Mid-Continent Petroleum Corp., Tulsa, Okla. 

Emery, Don, Esq., Phillips Petroleum Co., Bartlesville, Okla. 

Fletcher, Thomas, Esq., Vinson, Elkins, Weems & Francis, Esperson Building, 
Houston, Tex. 

Gately, Charles E., Esq., 60 Wall Street, New York N. Y. 

Gee, A. M., Esq., 589 South Main Street, Findlay, Ohio 

Gentry, Cyrus S8., Esq., c/o Shell Oil Co., Inc., 50 West 50th Street, New York 
City 

Hall, Edwin S., Esq., Standard Oil Company of New Jersey, 26 Broadway, New 
York City 

Hanning, Maurice F., Esq., 1503 Midland Building, Cleveland, Ohio 

Hayes, James H., Esq., 30 Rockefeller Plaza, New York, N. Y. 

Holton, George V., Esq., 26 Broadway, New York City 

Horsky, Charles A., Esq., Union Trust Building, Washington, D. C. 

Jones, Buell F., Esq., Standard Oil Company of Maryland, 910 South Michigan 
Avenue, Chicago 

Jones, Nelson, Esq., c/o Humble Oil & Refining Co., Houston, Tex. 

Kieser, Carl E., Esq., 26 Broadway, New York City 

Lee, Gentry, Esq., c/o Barnsdall Oil Co., P. O. Box 2039, Tulsa, Okla. 

Loucks, William D., Esq., 120 Broadway, New York City. 

Marshutz, J. H., Esq., 324 East Wisconsin Avenue, Milwaukee, Wis. 

Mason, R. O., Esq., Cities Service Oil Co., Bartlesville, Okla. 

McAfee, William A., Esq., P. O. Box 1251, Bartlesville, Okla. 

McGinnis, W. P., Esq., P. O. Box 1251, Bartlesville, Okla. 

McGuire, Harold F., Esq., Gardner, Morrison, Rogers & McGuire, Woodward 
Building, Washington, D. C. 

Middleton, Thomas G., Esq., Standard Oil Company of Kentucky, Kentucky 
Home Life Building, Louisville, Ky. 

Molony, Alvin F., Esq., Skelly Oil Co., Tulsa, Okla. 

Montgomery, J. A., 2228 Land Title Building, Philadelphia, Pa. 

Morgan, Samuel, Esq., c/o Natural Gas Pipeline Co., 20 North Wacker Drive, 
Chicago 

Ray, George W., Jr., Esq., the Texas Co., 1385 East 42d Street, New York City 

Searls, David T., Esq., c/o Pure Oil Co., 35 East Wacker Drive, Chicago, II. 

Smith, Felix T., Esq., 225 Bush Street, San Francisco, Calif. 

Stanford, G. T., Esq., Consolidated Oil Corp., 630 Fifth Avenue, New York City 

Tappen, C. M., Esq., 120 Broadway, New York City 

Treadwell, Louis M., Esq., 26 Broadway, New York City 

Walker, H. C., Jr., Esq., 424 First National Bank Building, Shreveport, La. 

Watkins, James K., Esq., 1022 Ford Building, Detroit, Mich. 

Whipple, Taggart, Esq., 15 Broad Street, New York City 

Wills, R. H. Esq., legal department, Mid-Continent Petroleum Corp., Tulsa, Okla. 

Woodward, Guy H., Esq., c/o Standard Oil Company of Indiana, 910 South Mich- 
igan Avenue, Chicago 

Zwick, William H., Esq., c/o Continental Oil Co., Ponca City, Okla. 
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PETROLEUM ANTITRUST SUIT 


Excerpts from the following two reports were read to counsel met in Chicago on 
January 8 by Schofield Andrews, of Ballard, Spahr, Andrews & Ingersoll, 
counsel for the Atlantic Refining Co. 


As a result of discussions during the past fall with Messrs. Colley and Johns, 
respectively president and general counsel of Atlantic, Mr. Colley asked us 
(Ballard, Spahr, Andrews & Ingersoll) to ascertain the program and objectives 
of the Government in the present litigation. Accordingly, Messrs. Andrews, 
Ingersoll, and Thompson of our firm discussed the situation on December 20 
with Assistant Attorney General Thurman Arnold and Messrs. Berge, Asbill, and 
Snyder of his staff. Our friend of the Philadelphia bar, Solicitor General Biddle, 
introduced us upon a personal basis to Mr. Arnold and his associates. 

We were cordially received and were treated, apparently, with complete frank- 
ness and sincerity. At the conclusion of our meeting, Mr. Arnold said that he 
would welcome an opportunity to discuss the situation with members of the 
industry and he specifically asked us to endeavor to bring about such a meeting. 
Should negotiations follow such a meeting, Mr. Arnold said that he and his asso- 
ciates would negotiate upon the basis that no participant was bound unless and 
until a final agreement was signed; that anyone at any stage of the negotiations 
could change his mind, retract prior promises or withdraw from the whole nego- 
tiation; and that there would be no press publicity as respects either side. He 
stated himself as willing, if necessary, to meet with all the representatives 
which all the companies concerned might choose to send to Washington but he 
expressed the hope that at some state a relatively small committee would evolve 
with which he and his associates could negotiate without the wasted efforts 
inevitable with a larger-number. Mr. Arnold’s procedural suggestion was that, 
a plan having been negotiated, each company would answer the pending antitrust 
suit by denying generally any violations of the law and by averring that the 
allegations of the bill were immaterial in view of the plan described in their 
answers; and that the Government would thereafter submit to the court a decree 
approving the plan and dismissing the bill. The pipeline suits would be similarly 
dismissed. 

GOVERN MENT OBJECTIVES 


Mr. Arnold and his associates stated unequivocally that the pending litigation 
was not punitive in character; that on the contrary the Government only sought 
the adjustment of certain practices which were, in its opinion, contrary to law 
and prejudicial to the public interest; that the Government did not desire or 
seek the dissolution of any present companies or the disintegration of any present 
groups of companies; particularly, that it did not propose or seek the divorce- 
ment of the pipelines; that the Government had no complaint against any com- 
pany on account of size alone or on account of its proportion of the total busi- 
ness; and that in the opinion of the staff the present “evils” could be corrected 
without drastic revision of present methods and through a negotiation con- 
ducted upon a reasonable give-and-take basis. 


PIPELINES 


By common consent the discussion of these “evils” was divided between pipe- 
lines and marketing. As respects the pipelines, Mr. Arnold said that it was 
the Government’s view that the pipelines, being common carriers, should be 
operated as such; that in certain respects they were not so operated: and that 
their ownership by producing and refining companies, coupled with methods of 
operation, resulted in an illegal restraint of trade. He and his associates freely 
conceded the practical differences between the pipelines and the rails, the 
characteristics of the pipelines as plant facilities and the economic difficulties 
of independent ownership and operation. Mr. Arnold stated that the remedy 
was not divorcement of the pipelines from their present ownership but revision 
downward of tariffs so that the pipelines would earn no more than a reasonable 
return, plus some reasonable adjustment as‘respects tender requirements and 
terminal facilities available for independent shippers. Doubt was expressed 
whether such adjustments would result in substantially greater use of the lines 
by independents, but the opinion was that the opportunity should be offered to 
do so free of present competitive inequalities. 

The Government's position in pending litigation that pipeline dividends 
amount to illegal rebates under the Elkins Act was discussed at length. Mr. 
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Arnold stated that if an adjustment could be reached as above described, the 
Government had no desire to proceed with the rebate question or endeavor to 
collect penalties. It was, in fact, indicated that if negotiations were seriously 
undertaken between the Government and the industry, the Government would 
be sympathetic to postponement of the pipeline suits so as to avoid the possibility 
of a decision in favor of the Government which would be embarrassing to both 
sides. The point was made that if such a decision was handed down even by a 
lower court, it would be difficult for any administration to refrain from col- 
lecting full penalties regardless of the views of those in charge of antitrust 
enforcement. The fact was mentioned that it had been calculated that triple 
damages based on pipeline dividends during the past 6 years might aggregate 
$1,600 million ($2% billion being the industry’s estimate). 


MARKETING 





Mr. Arnold stated that this phase of the situation was the most puzzling. He 
particularly stressed as objectionable (a) the continuance since the Ethy! deci- 
sion of a uniform differential between premium and ordinary gasoline in excess 
of the additional cost of the former, and (0) the one-half cent differential in 
favor of “exclusive” dealers. He stated generally that the Government's only 
desire was to eliminate what are in his last book termed “bottlenecks”; that 
is to say, practices which have the effect of artificially maintaining prices and 
preventing the public from securing the full advantage of technological savings. 
He indicated that the Government’s sole objective as respects this litigation was 
to assure that the industry was so operating as to secure distribution of the 
greatest possible volume of its products through free competition as respects 
price and quality. He commented with some irony upon “luxury” service sta- 
tions and tobacco advertising as evidencing competition in these industries in 
everything but price. As contrasted with the pipeline discussion, no specific 
program as respects marketing was suggested to which a compromise of views 
might be directed. It was quite clearly indicated, however, that some reduction 
in the spread between premium and ordinary gasoline, and some consideration 
of the “exclusive” dealer situation would be part of any Government agenda. 


A. P. I. 


The American Petroleum Institute was not mentioned, and, from the general 

tenor of the discussion, would presumably not be disturbed in a settlement. 
. + * * * * * 

On January 6, Mr. Thompson, of our firm, discussed the effect of the ICC 
order in docket No. 26570 (released December 30) with Messrs. Asbill, Snyder, 
and Berquist of the antitrust staff of the Department of Justice. The discus- 
sion may be summarized as follows: 

1. The staff believes that the new rates are still too high, chiefly because the 
ICC overlooked the fact that transportation and income taxes will be lower 
when reduced rates are operative. 

2. The staff believes that the product lines are probably subject to the same 
general legal principles as the crude lines, but the ICC has indicated informally 
that while it makes no difference to it how low the crude line rates may be, 
rates for the product lines must bear some relation to comparable rail rates. 

3. The staff concedes that if, as and when a final order is entered by the ICC 
establishing rates, tenders, and facilities, there will no longer be any antitrust 
question; it has reached no definite conclusion whether such an order will also 
eliminate future rebate questions. 

4. The staff suggests that the industry negotiate with it as respects reason- 
able pipeline terms, and then ask the ICC to approve the arrangement; the staff 
understands that any order so entered would necessarily be flexible and subject 
to change annually. 

5. The staff hopes that the industry will indicate on Wednesday at the 
Chicago meeting a willingness to negotiate. If so, it was suggested that we 
telephone Mr. Asbill from Chicago asking for a general order extending for all 
defendants the time within which each may answer, move, plead, or request 
particulars for a further period of 60 days from January 15. 

CHARLES I. THOMPSON, 
SCHOFIELD ANDREWS, 
Ballard, Spahr, Andrews & Ingersoll. 


Ss 


| 


» * * * * * * 
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After hearing the foregoing reports, counsel attending the meeting in Chicago, 
authorized Mr. Thompson to read the following message by telephone to Mr. 
Asbill of the antitrust staff. 

“We are authorized to say that Mr. Arnold’s invitation to negotiate has been 
reported to and sympathetically received by counsel for a majority of the 
defendants; that counsel have agreed immediately to convey the invitation to 
their respective principals with the request that they give it serious considera- 
tion and that a prompt decision be made and communicated to the Depart- 
ment; that an extension of time for 60 days to move, plead or answer is requested 
in both antitrust and pipeline suits to give opportunity for consideration by their 
principals.” 

After consultation with his associates, Mr. Asbill telephoned in reply that 
an order would be entered in the antitrust suit extending the time for answer- 
ing, pleading, and moving to March 1, but that no such order would be made in 
the pipeline suits. He authorized Mr. Thompson to state, however, that Mr. 
Arnold had not changed his previous declared intention; namely, not to press 
for trial of the pipeline suits while negotiations are in progress for settlement 
of the antitrust suit. 

Mr. Thompson reported this reply to the meeting of counsel, and was author- 
ized to accept by telephone the Government’s proposal. This he did. 


COUNSEL FOR DEFENDANT Ol. COMPANIES WHO ATTENDED CHICAGO MEETING ON 
WEDNESDAY, JANUARY 8, 1941 


(Gf. &..%, A, i. 4.) 


Barnes, Walter L., Esq., Phillips Petroleum Co., Bartlesville, Okla. 

Beedy, Carroll L., Esq., Standard Oil Company of Kentucky, Washington, D. C. 

Broome, Y. P., Esq., Tide Water Associated Oil Co., Box 731, Tulsa, Okla. 

Cochran, Charles B., Esq., American Petroleum Co., 50 West 50th Street, New 
York City 

Cooke, Thomas T., Esq., 15 Broad Street, New York, N. Y. 

Culton, D. H., Esq., Room 1758, McCormick Building, Chicago, I. 

Denton, J. C., Esq., care of Mid-Continent Petroleum Corp., Tulsa, Okla. 

Emery, Don, Esq., Phillips Petroleum Co., Bartlesville, Okla. 

Fletcher, Thomas, Esq., Vinson, Elkins, Weems & Francis, Esperson Building, 
Houston, Tex. 

Gately, Charles E., Esq., 60 Wall Street, New York, N. Y. 

Gee, A. M., Esq., 539 South Main Street, Findlay, Ohio. 

Gentry, Cyrus S.. Esq., care of Shell Oil Co., Inc., 50 West 50th Street, New York 
City. 

Hall, Edwin S., Esq., Standard Oil Company of New Jersey, 26 Broadway, New 
York City. 

Hanning, Maurice F., Esq., 1503 Midland Building, Cleveland, Ohio. 

Hayes, James H., Esq., 30 Rockefeller Plaza, New York, N. Y. 

Holton, George V., Esq., 26 Broadway, New York City. 

Horsky, Charles A., Esq., Union Trust Building, Washington, D. C. 

Jones, Buell F., Esq., Standard Oil Company of Maryland, 910 South Michigan 
Avenue, Chicago. 

Jones, Nelson, Esq., care of Humble Oil & Refining Co., Houston, Tex. 

Keiser, Carl E., Esq., 26 Broadway, New York City. 

Lee, Gentry, Esq., care of Barnsdall Oil Co., Post Office Box 2039, Tulsa, Okla. 

Loucks, William D., Esq., 120 Broadway, New York City. 

Marshutz, J. H., Esq., 324 East Wisconsin Avenue, Milwaukee, Wis. 

Mason, R. O., Esq., Cities Service Oil Co., Bartlesville, Okla. 

McAfee, William A., Esq., 1503 Midland Building, Cleveland, Ohio. 

McGinnis, W. P., Esq., Post Office Box 1251, Bartlesville, Okla. 

McGuire, Harold F., Esq., Gardner, Morrison, Rogers & McGuire, Woodward 
Building, Washington, D. C. 

Middleton, Thomas G., Esq., Standard Oil Company of Kentucky, Kentucky Home 
Life Building, Louisville, Ky. 

Molony, Alvin F., Esq., Skelly Oil Co., Tulsa, Okla. 

Montgomery, J. A., 2228 Land Title Building, Philadelphia, Pa. 

Morgan, Samuel, Esq., care of Natural Gas Pipeline Co., 20 North Wacker Drive, 
Chicago. 

Ray, Geo. W., Jr., Esq., The Texas Co., 135 East 42d Street, New York City. 
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Searls, David T., Esq., care of Pure Oil Co., 35 East Wacker Drive, Chicago, III. 

Smith, Felix T., Esq., 225 Bush Street, San Francisco, Calif. 

Stanford, G. T., Esq., Consolidated Oil Corp., 630 Fifth Avenue, New York City. 

Tappen, C. M., Esq., 120 Broadway, New York City. 

Treadwell, Louis M., Esq., 26 Broadway, New York City. 

Walker, H. C., Jr., Esq., 424 First National Bank Building, Shreveport, La. 

Watkins, James K., Esq., 1022 Ford Building, Detroit, Mich. 

Whipple, Taggart, Esq., 15 Broad Street, New York City. 

Wills, R. H., Esq., legal department, Mid-Continent Petroleum Corp., Tulsa, Okla. 

Woodward, Guy H., Esq., care of Standard Oil Company of Indiana, 910 South 
Michigan Avenue, Chicago. 

Zwick, Wm. H., Esq., care of Continental Oil Co., Ponca City, Okla. 


MEMORANDUM FOR MR. COLLEY 


1. We attach a summary of reasons for accepting the Government’s invitation 
to negotiate. 

2. We suggest that the proposed committee be appointed by a resolution sub- 
stantially as follows: 

“Resolved, That a committee be appointed to discuss with the Government its 
offer to negotiate a settlement of pending litigation, and upon being satisfied that 
the Government’s intended basis of negotiation is substantially as reported to 
this meeting, thereafter to open and continue negotiations in such manner, upon 
such terms and for such length of time as it may deem advisable, but without 
authority to commit any company to acceptance of any settlement or adjustment 
of any of the matters now in litigation.” 

3. We suggest that when this committee first meets Mr. Arnold it ask him to 
restate the basis upon which he proposes to negotiate and that his statement 
should be particularly checked (a) as respects the Government’s objectives; 
(b) that his procedural method of making a settlement will involve neither a 
confession of guilt nor an inflexible plan of future operation, as in the typical 
“consent decree’; and (c) his intentions as respects current litigation. 

Upon the last point Mr. Arnold should be committed : 

(a) To holding the antitrust and several pipeline suits in status quo; 

(b) To cooperating in securing extensions of time from the Federal Trade 
Commission with respect to its pending Robinson-Patman complaints (differ- 
entials to exclusive dealers) ; 

(c) To cooperating in securing extensions of time from the Interstate Com- 
merce Commission with respect to its pending crude pipeline order. 

Assuming that all of these matters are stated to the satisfaction of the 
committee, it would then be in order for it to discuss and settle with Mr. 
Arnold a procedure for handling the negotiations. 

BALLARD, SPAHR, ANDREWS & INGERSOLL. 

JAUNARY 11, 1941. 


PETROLEUM ANTITRUST SUIT—REASONS FOR ACCEPTING GOVERNMENT'S INVITATION 
To NEGOTIATE 


1. Considering present trends of decisions, the Government should be expected 
to win on at least some of its points if the antitrust suit is litigated to a finish; 
and however one may rate the Government’s chances in the pipeline-rebate suits, 
the possible damages are so heavy that the risk of an adverse decision should 
be avoided if reasonably possible. Delay in commencing negotiations with 
respect to the antitrust suit may make it impossible to avoid a decision in these 
pipeline suits. Preliminary motions in the Great Lakes and Phillips cases were 
dismissed on Thursday, January 9, answers on the merits are due within a few 
days and the cases may be forced to trial in February and then decided upon 
stipulated facts unless proceedings are suspended because of pending negotia- 
tions to settle the antitrust suit. 

2. Both the Department of Justice and the ICC make substantially similar 
demands as respects the crude lines. Negotiation offers the possibility of 
settling both demands at one time and upon a flexible basis; namely, by an ICC 
order upon agreed terms; the antitrust staff has stated that there would there- 
after be no antitrust question as respects these lines; and it should be possible 
to dispose of questions affecting the product lines by a like procedure. 
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3. The Government is now in a mood to settle, whether because of defense 
pressure or otherwise, and this being so, the present should be a good time for 
us to negotiate. 

4. The publicity which litigation would receive could be especially prejudicial 
to the industry at this time and during the next few years. 

5. The industry should be better able to combat legislative proposals looking 
to Government control if its current record is one of willingness to negotiate 
with the Government instead of the reverse. 

6. War years magnify the industry’s importance to the country and should 
be availed of by the industry to put its house in order against attacks in later 
years; results in this direction should be more possible by negotiation than by 
litigation. 

INDUSTRY MEETING HELD IN NEw York, JANUARY 22, 1941 


Following the meeting of attorneys held in Chicago on January 8, leading execu- 
tives of the industry met at a luncheon held in New York on January 22, at 
which time it was concluded that Mr. Arnold’s invitation for a preliminary 
meeting in Washington should be accepted. The attached memorandum for 
Mr. Colley dated January 11, 1941, indicates the matters discussed. 


MEMORANDUM OF CONFERENCE 


Between the Antitrust Bureau of the Department of Justice and a committee of 
the oil industry 


The conference convened in Mr. Arnold’s private office promptly at 11 a. m. 
January 29, 1941. There were present on behalf of the Department of Justice 
Messrs. Arnold, Asbill, Snyder, Berquist, Cook, Weaver, and Knapp. 

There were present from the industry, Messrs. Thompson, Vanderwaude, 
Brown, Holton, Colley, Andrews, Pew, Hall, Boyd, France, Denton, Cosgrove, 
Emery, Smith, Adams, Subert, Klein, and Reed. 

Without any introduction Mr. Arnold opened the conversation. He talked 
without interruption from members of the industry for about 40 minutes. 
Rather generally he covered the problems presented by the Pipeline and “Mother 
Hubbard” suits, in much the same way he had done in the earlier conference with 
Mr. Andrews and associates, so excellently reported in Mr. Andrews’ memorandum 
heretofore distributed. There were a few rather notable differences between 
Mr. Arnold’s approach at the Andrews conference and his approach at the con- 
ference being reported. 

The most significant difference was Mr. Arnold’s statement that he had to 
approach the Pipeline Elkins Act suits from the standpoint that the Elkins Act 
does not permit the shipper to receive any dividends from the carrier. Mr. 
Arnold admits that the law is not yet settled to this conclusion, and imme- 
diately observes that anyone during the course of negotiations can change his 
views with respect to a position previously taken. Mr. Arnold also observed 
that the problem of waiving Elkins Act penalties already accrued really did not 
rest with his department. He intimated that was a problem for the Assistant 
Solicitor General. 

The rather clear inference to be drawn from Mr. Arnold’s observations with 
respect to the pipelines is that he will start negotiations from the premise that 
pipeline owners who are shippers over those lines are not entitled to receive 
any dividends from the lines. It is possible that as negotiations proceed Mr. 
Arnold will admit that the pipeline owners, be they shippers or nonshippers, 
are entitled to receive reasonable interest on the capital invested in the pipelines. 
It may be he will insist that the return be in the nature of interest rather than 
dividends. 

Mr. Arnold stated at least twice that the economic objective of the pipeline 
suits was not to recover Elkins Act penalties. He did not say what was his 
economic objective. 

Mr. Arnold devoted considerable time to discussion of dissolution of an industry. 
He observed that dissolution was perhaps about all a court could order, but that 
different results could be accomplished by the means of agreement with the 
industry. He pointed out his belief that dissolution was difficult to accomplish 
and perhaps did not yield the type of remedy which appealed to him. The diffi- 
culty of accomplishing dissolution he illustrated by a reference to the packers’ 
suits, observing that the sale of the properties had not yet been fully accom- 
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plished. His remarks strongly indicated that the dissolution of the industry or 
any of the companies in the industry or any facility of the industry was not his 
prime objective and was an objective to be avoided if possible. He emphasized 
the opportunity for new companies or new investments in the industry as being 
more desirable than the dissolution of the present structure. 

Mr. Arnold merely mentioned the marketing processes of the industry, but 
observed he had no comment to make at the present time. Mr. Arnold empha- 
sized “the enormous amount of public resentment” against the industry and men- 
tioned the demands operating on him from Senators and Representatives. He 
mentioned the approaching hearings on the Gillette divorcement bills and observed 
that it was the view of the Department of Justice that divorcement is the last 
remedy; and it may be reasonably inferred from Mr. Arnold's remarks that 
he possibly could be induced to make some representation to that effect to the 
Senate committee holding hearings on the Gillette bills. 

Mr. Arnold indicated a preference for having the negotiations continued between 
a small committee or several small committees representing the industry and 
the gentlemen of his staff. He expressed a favor for the smallest possible com- 
mittee and the smallest number of committees. The reference to the possibility of 
several committees grew out of the possibility that one committee might be 
charged with negotiation about one phase of the industry—for instance, pipe- 
lines—and another committee charged with negotiations about another phase of 
the industry—for instance, marketing. 


INDUSTRY MEETING HELD IN WASHINGTON, JANUARY 29, 1941 


Immediately following the meeting with Mr. Arnold which was held on the 
morning of January 29, the industry representatives adjourned to a luncheon 
meeting at which Mr. Colley acted as chairman. At this time it was decided to 
commence exploratory discussions with the Department of Justice and the In- 
dustry Committee, consisting of Colonel Klein, chairman, and Messrs. Hall, 
Green, Jones, Emery, Cosgrove, and Thompson, was appointed. 


JANUARY 30, 1941. 
Col. HARRY KLEIN, 
Vice President, The Texas Co., 
New York, N. Y. 

DEAR COLONEL KLEIN: This will confirm our telephone conversation of this 
afternoon. 

Mr. Colley today obtained the approval of all the companies not represented at 
yesterday’s Washington meeting of the acceptance of the Government's invitation 
to negotiate and of the membership and functions of the so-called Exploratory 
Committee. In addition, Mr. Hall has just telephoned confirming approval by 
Standard Oil Company of New Jersey. 

Pursuant to your suggestion, I talked to Mr. Asbill and have arranged Monday 
morning, February 10, at 11 o’clock, as the time for the first meeting between 
the committee and the antitrust staff. 

Mr. Asbill is arranging to make available one of the Department of Justice 
conference rooms for a preliminary meeting of the Exploratory Committee to 
be held at 10 o’clock on the same morning. 

Mr. Asbill asked me to express to the committee and through them to the 
industry the staff’s gratification at the speed with which the matter was 
handled. During the course of the conversation he stated that there would 
be no objection on the part of the Government if the committee desires to have a 
stenographer present for the purpose of making such notes as any of the com- 
mittee should, from time to time, desire to dictate. 

You will recall that you suggested to me yesterday that I might be able to 
persuade Mr. Asbill to grant an extension of time for filing the answers in the 
Great Lakes and Phillips cases. I took this matter up over the telephone. Mr. 
Asbill said that he was reluctant to refuse, but that he had specific instructions 
from Mr. Arnold to grant no extensions in these cases; that he would find an 
opportunity to discuss the matter with Mr. Arnold within the next few days, 
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and would let me know the latter’s reaction. I of course made it clear that, in 
making this suggestion, I was acting as a volunteer at your suggestion and not 
speaking for the pipelines. 

Mr. Asbill promised immediately to get to work with his staff on an agenda 
for the meeting scheduled for the 10th and stated that he would telephone me 
early next week any suggestions which occurred to him respecting preliminary 
work which might be done by individual members of the committee in advance 
of the meeting. 

I offered to come'to Washington tomorrow, or on any other convenient day, to 
receive any such suggestions in person, and he stated that he would advise me 
during the early part of next week whether any useful purpose would be served 
by such a trip. 

I will report by letter or wire, as early as possible next week, any suggestions 
which may be made by Mr. Asbill, as well as the precise number of the room in 
the Department of Justice Building in which the preliminary meeting of the 
Exploratory Committee will be held. 

Very truly yours, 


FEBRUARY 1941 
MEETING OF THE EXPLORATION COMMITTEE HELD IN RooM 4525 IN THE OFFICE OF 
THE DEPARTMENT OF JUSTICE, WASHINGTON, D. C., ON Monpay, Fesruary 10, 
1941 


Present : Messrs. Green, Hall, Cosgrove, Thompson, and Klein. 

The representatives of the Department of Justice present were: Messrs. Arnold, 
Asbill, Snyder, Berkquist, Cook, and Knapp. 

Mr. Arnold made a statement of about 10 or 15 minutes, taking most of the 
time to comment upon the recent decision of the United States Supreme Court 
in the Carpenter Labor case. He stated that, generally, he did not believe in the 
Department of Justice submitting an agenda to defendants in cases in which 
negotiations for settlement are being conducted; that, however, Mr. Asbill had 
tentatively prepared a plan for our consideration and submitted it to Mr. Arnold 
for approval and, although he (Mr. Arnold) had not read it, he had approved 
of Mr. Asbill’s suggestion to submit it for our consideration. Mr. Arnold stated 
that, in view of the complicated nature of the litigation pending against the oil 
companies and the pipeline companies, and despite the fact that several of Mr. 
Asbill’s associates were not in accord, he had decided to approve Mr. Asbill’s 
suggestion to submit the plan to the Exploration Committee for consideration. 
Mr. Arnold added that, inasmuch as the rebate issue involved a substantial sum 
of money, he would not have authority to approve any settlement unless and 
until the Solicitor General and the Attorney General had passed upon it, with 
whom these matters had not yet been discussed. 

At the conclusion of Mr. Arnold’s remarks, Mr. Asbill read a prepared state- 
ment of 3 or 4 pages, the effect of which was that our negotiations, so far as the 
Department of Justice was concerned, were to be without publicity; that any 
matter that might be tentatively agreed upon beween the Exploration Committee 
and the Department could, at any fuure meeting, be disapproved by either group. 
He also stated that the proposed plan he was submitting to us for consideration 
was the extreme position of the Department, and that we were not to be 
frightened by its terms, but that he would be glad, with his associates, to discuss 
the plan fully with us as soon as he had examined it. 

Thereupon, the Department of Justice representatives withdrew and the Ex- 
ploration Committee read the proposed plan, paragraph by paragraph. At the 
conclusion of its reading, we decided to go back to the Shoreham Hotel and dis- 
cuss our further procedure, after making an arrangement with the Department 
of Justice to meet with them again on Tuesday morning, February 11, 1941, at 
10 o’eclock. 

Mr. Emery having been delayed by reason of a derailment of his train com- 
ing East, arrived at the Shoreham after our conference with the Department of 
Justice representatives and in time for a discussion in the afternoon of Mr. Asbill’s 
proposed plan. 
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Unite: .teteg ve. Amerioun Petroleum Instilute et al 


Civil Action No. 8544 = District of Columbia; 


Varted States v. Great Lakes Pive Line Coa sry, 
Civil Action lio, 183 = District of Delaware; 


United Stutes v. a Potro jomveny end 
Ph uw Pir : 
Civil Action No. 182 = District of Deleware; 





United States v, Standard O11 Company (Indians), 
Givil action ho, 201, North District 
of Indiana; 


and potential pipeline rebate cases. 





i *- The following outline of mattors for preliminary discussion 

ie submitted to the exploratory committee representing defendants in the 
petroleum antitrust case und the Elkins Act pipeline cases. Nothing con- 
tained herein represents the final view of the Department of Justice upon 
any point. The matters contained herein are for full and frank discuss- 
don and study and heve not hid the official epproval of this Department, 
Additional ideas and matters, including divestiture and divorcement, may 
be submitted from time to time for consideretion and discussion between 
the committee and the Department, 

II, That the defendant, American Petroleum Institute, its a, 


Ser 


directors, members, committees, representatives, egents ana employees 


be permanently enjoined and revtreined from: 
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(1) Engaging in any sctivities for the pur,ose of with the 
effect of raising, depressing, fixing, pegging, maintaining or 
stabilising the prices of crude oil or exny of ite products, and 
preventing or interfering with the establichnont end maintenance 
of a truly competitive market or exchange fo 1@ purchase and 


sale of crude oil; 


(2) gaging in any activities for the pu x” with the 
effect of supervising, dominating, restrix ilng the 
business policies and practices of any of ti. or 


others engaged in producing, transporting, refining ena cure t- 
ing petroleum and its products, purtioulerly those policies end 
practices connected with ami reluting to the production, trans 
portation and utilizetion of crude oil, the methods of transport— 
ing and mrexoting petroleum products, ond the price structure of 
cruce oi] and petrolews products; 

(3) Prowulguting and disseminating any suggestions as to the 
amounts of cruie oil to be produced, maintuined in storage or 
utilised in the future, the amounts of petroleum products to be 
manufuctured or maintained in storage in the future, and murket 
deasnd for petroleum and its products; provided, however, thet 
nothing conteined in this provision prohibits the solicitation 
and receipt by the Institute of weekly or other reports showing 
amounts end locations of production und stocks of crude petro- 
leun and potroleum products und the auditing, summarization and 
dissewination of such information and stetistica of pest trans- 


actions) 
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(4) Promoting or sponsoring any programs, agreements or uniform 
Operations among defendants or others for the pur,o:e or with 
the effect of restricting crude of] production or the manufecture 
of petroleum products; 
(5) Promoting or sponsoring meets of mombera of the Institute, 
éefemients, or others for the pur)ose or with the effect of re- 
etricting, dominating or novlding policies or practices with 
respect to: prices of petroleum or its products, emounts of crude 
petroleum to be produced or utilised, amounts of petroleum products 
to be memufactured, meintained in storege or sold, use of transpor- 
tation facilities, marketing policies, price differontiels, soles 
contracts and margins of profits and 
(6) Mgeging in or sponsoring crude oil production control 
activities by directing, authorizing or permitting its represonta- 
tives to appear before the legislatures and conserv:tion and pro- 
ration authorities of the oil producing States ani to use any moans 
or nethods which will unduly influence or prejudice, dominste or 
otherwise interfere with, directly or indirectly, the free oxercize 
ef the jJuignont, findings, and conclusions of State sdministrative 
agencies charged with the administrution of conservation and pro- 
ration laws relative to the amount of orude ofl to be produced, 
allowables of produstion for pools and wella, the spacing of wells, 
approval of unit operation programs ond other conservation ectivi- 


ties with the effect of securing for defendants control of the 





greater pert of the cruve oil production on! causing said agencies 
to base the amount of production of cruie oil upon price consid- 


erations rather then upon true conservation principles thereby 


reducing crude oil production; ity 
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III, That the major and secondary company defendants herein, their 
subsidiaries, successors, officers, directors, agents, employoes and all 
persons claiming to act in behalf of any of them be permanently enjoined 


and restrained from: 


(1) Jointly, collectively or individually sequiring control by 

purchase, lease, oF on oytion, all or any part of the developed 

and wceveloped crude oll reverves of the United States pursusnt 
agreesent or arrangement between them to allocate such 


reverves among toensulves; 


(2) Jointly or collectively suggesting, promulgating or edopt- 

ing the amounts of crude oil to be produced, utilised or muintained 
in storage and the amounts of petroleum products to be manufactured, 
méintained in storage or distributed, or promoting end entering inte 
agrecmonts, programa or srrangezents among defondunts or with others 
to restrict, supervise, cominute or control crude ofl production, 
storcge or utilisation and the manufecturs, storage or distribution 
of petrolews products, This provision does not prohibit unit oper 
ations where peruitted by law; 

(3) Jointly or collectively agreeing among themselves to receive 
in crude: oil gathering lines from independent producers or others 
less crude oil thun the amounts legally tendered and offered for 
such trane,ortetion or legally required to be received in such 
pipelines; 

(4) Combining and agreeing to raise, deprous, fix, peg, meintain 


or stabilize prices to be paid by defendunts for orwie ofl at 
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producers! wells at gathering pipeline connections and prices 
at which crude oil is to be sold; 


yo (5) Jointly or collectively preventing or interfering with the 
establishment or maintenence of a truly competitive market or 


exchenge for the purchase end sale of crude oily 


3 (6) Jointly, collectively or individually adopting or following 
the practice of requiring or compelling crude ofl producers or 
othors to sell tueir crude oil as a condition to the ecceptunce 


ef the crude ofl for transportation by pipeline as a common 


carrier; 
31 (7) Combining end agreeing to fix and maintain charges for gather- 
33 
ing, trensportetion and storage of crude of] in gathering and trunk 
pipelines; 
(8) Combining end egreeing among themselves and with other common 
carriers to fix und maintain charges for transportation and storage 
of petroleum products in gasuline ond petroleum product pipelines; 
33 (9) Jointly, collectively or individwally conspiring with reilrosd 
3s 


companies or other coanon carriers to adopt, establish and maintain 
agreed-upen freight rates for the trunsportetion of petroleum 
products by pipeline, ruilrow, or other common cerrier facilities, 
and from mainteining or continuing in effect pipeline rates for 
petroleu: products esteblished through ayreewent cr conspiracy with 


any reilro.d company; 





x” 
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(10 Granting or receiving, directly or indirectly, by or through 
dividends or any other means or device whatsoever, any suns of money 
or other valuable considerations which are refunds, rebates, offsets, 
discriminetions, concessions or reductions against and from the 
regulur turiff churges applicable to the interstate shi;ment of crude 
petroleum, gasoline und petroleum products made by any defeniant 
directly, or tirough ite wholly owned subsidiary or subsidiaries, 
over any pipeline system or systems; 

(11) Jointly or collectively exerting influence, by means or threats 
or coercion, uyon and conniving with officials, traffic manugers and 
other employses of railrosd companies and netional, territorial or 
district freight essociations, committees and agents to cause rail- 
road companies to establish and maintain rail freight rates or rete 
structures for the trensportition of petrolewa products for the pur~ 
pose or with the effect of eliminating competition, discrimineting 
ageinst competitors, or monopolising the distribution and sule of 


petroleus products in any area; 


(12) Jointly or individually acquiring and maintaining « control, 

* 
by means of contracts, leaves, chertor parties ond egreonents, over 
tankers and barges owned by others, for the interstate trans .orte- 


tion of oruie oil and petroleum products, in excess of actual require- 
gents of a defendent for tho purpese or with the effect of injuring 
competitora or monopolising all such facilities; 

(13) Combining und agreeing to fix and maintain, directly or in- 
directly, rates for the interstate transportution of orude oil or 
petroleun products by tanker or berge, or combining and agreeing to 


mani ulete, influence, raize, lower or oth rwise offect charter psrty 


o8—pt. 1, vol. 2 
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rates for use of tankers or barges; 
40 (14) Jointly or collectively combining and agreeing to follow, 


or following, the prectice of distributing their petroleum 
products at wholesale only throwh facilities, such as bulk plents 
and water terminals, operated by persons, firms, or corporations 
whose buying, selling and operating policies the defendante cre 
able to comtrol or dominate; 

(15) Mainteining, enforcing, insisting upon, or threatening to 


collect or collection of penalties unter, provisions in existing 


FEES 


contracts, supplements to or modifications thereof, with jobbers, 
distributors, commission agents, operators of service stations or 
other retail outlets and comnercial consumers for the sale of 
petroleum products, sercheniise, supplies or other commodities 
waich require, directly or indirectly, or result in requiring thet 
purchevers buy all their requirements of such commodities from the 
defendant with whom the contract is entered into; end from enter 
ing into future contracts for sale or maxing sales of petroleum 
products, merchandise, supplies or other commodities on the written 
or oral condition, agreement or understanding thiut the purchaser 
shall not purchase for resale or use, or deal in, the petroleum 
products, merchencice, supplies or other commodities of a competitor 
or competitors of seller; 

45 (16) Jointly or collectively agreeing upon or adopting uniform 
provisions of contracts for the sale of petroleum products st 
wholesale to jobbers or distributors relating to term and cancella- 
tion, basio price, besing points, minimum prices, sargins alloned, 


minimum and meximun requirements, local price protection, territorial 


limitations, handling of full lines, oxolusive dealing orrangenonts 
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and penalties, designeted price leaders, resale prices, quantity 
discounts, differentisls in price between gredes end brands, 
and price differentials based on exclusive dealing status of 


purchasers; 


(17) Jointly, collectively or individually forcing or coercing 
owners or users of wholesale distributive facilities to sell, 
lease, or otherwise tranefer control over, any such facilities 
to a defendant through threats of ruinous competition, promises 
of guarenteed merging, making of unwerranted end excessive loans 
of money, offering of free equisment or other valteble property 
or vervices to customers of such owners or users, or scles of 


petroleum products at unreasonably low prices; 


(18) Jointly or collectively combining oni egreeing to follow 
or following the prectice of distributing their petroleum 
products at retail only through service stations or other retail 
outlets operated by persons, firms or corporations whose buying, 
Selling and operating policies the defendints ure able to control 


or dominate; 


(19) Jointly, collectively or individually forcing owners, 
operators or users of service stations or other retail outlets 
to sell, lease, or otherwise transfer to control of a defendant 
any such facility through threats of ruinous cowpetition, 
promises of gusranteed margins, loens of money or equipment, 
gronting use of nationwide credit card service, granting of 


price differentials to exclusive operators, granting of advertising 
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slliowances, or gales of petroleum products at unrensonbly low 


prices; 


(20) Granting any differentials in prices for petroleum 
products in ssles mde to exclusive operators of service stations 
or other retail outlets while denying such differentizis to 
competing non-exclusive operator-purchasers of petroleun products 


of like grade, quality end quantity; 


(21) Mainteining, enforcing or insisting upon the provisions 

in exiating Leeses for service stction or other retail outlet 
properties and the equipment for the dispensing of petroleum 
products and for use in retail operations which require, directly 
or indirectly, or result in requiring, thit the lessee shall 
deal in only the petroleum products or merchandise sold, distri- 
buted er approved by the lessor; end from entering into future 
leeves (for service station and other retail outlet properties 
and dispensing end service equipment) providing, ur entered into 
with the written or oral condition, agreement or understending 
thet lesses shall not use or deal in the petroleum products, 
merciinndise, supplies end other comnoditisae of e competitor or 


competitors of the lessor; 


(22) S8oforeing any cencelletion oleuse in existing leases for 
service stations or othor retail outlets providing for less than 
60 duys prior in writing, and concelling any existing lease 

for service stutions or other retail outlets without giving 60 


days prior written notice of such intention to the lessee; 





45 
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(23) Entering into any leases of, or contracts for operation of, 
service stations or oth r retail outlets, owned by or unier lease to a 
defeniant, for a period of loss than one your emi without « cancellation 
Clause providing for at least 60 days prior written notice of in- 
tention to cancel; 

(24) Yoraing any lessee-operator of « service station or other retail 
outlet to follow the dictates of defendant lessor in operating of such 
service station or other reteil outlet except on the terns and com 
ditions expressly proviced for in the lease of possession or contract 
for opsration; 

(25) Permitting their owned or leesed yervice stations or other retail 
outlets to be opercted, conducted cr msnaged by other than bona fide 
em loyoes of a defendant or by bons fide loses operators; 

(26) Compelling, coercing or forcing any purchaser of petroleu — 
ducta or other merchandise for resale to handle, deal in or 


petroleum products or other merchandise menufectured, sold, 


3 

e 

a 
w 


or sponsored by defendant, or om which defendart receives a secret 
cousission or concession from e manufacturer or supplier, emi not 
desired by such purchasers 

(27) Combining, conspiring, or ooncertedly ongaging in any activities 


for the purpose or with the effect of (a) raiving, depressing, fixing, 


pegging, muinteining, or stubllizing sales prices for tr 3 pro=- 
ducts, margins allowed to jobbers, distributora and deals £ petro~ 
leun products, price cifferentials between and anon; fous gredes of 
potroleus products, prices end quotations gathered ported by trede 
gournsla, or prices ut wiich purchsesers of petrolem procucts from de- 


fordints resell such petroleum products, or (b) ext. shing ond main- 
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taining policies in pricing petroleum products, or the formules; 
factora or bases used in determining prices for petroleum products; 
(23) Conferring on, reporting, or exchanging among thensolves deta 
and information concerning prices of orude oil or petroleum products 
for sole, distribution, resale or transportation withi.-the united 
States, This provision does not prohibit negotiations for indive 
idual transactions between defendenta; 

48 (29) Combining, conspiring and agreeing to promote, organize end 
utilize, or participation in, purohasing programs which remove 
petroleum products from competitive markets for the purpose or with 


the effect of diverting petroloum products from noving in the normal 


channels of trede ond commerce, preventin: them from belng sold in 
free and competitive merkets, uni causing artifictally high and 
ue petitive prices to be reported to trade journ:ls; 
50 (30) Maintaining end further carrying out any progrem by which 


selected defendants post end publish prices for the sale of petro- 
leum products in tank cer, tank wegon, barrel end gellon lote in 


arbitrarily adopted murxeting srecs of the United States and all 





) other defendants follow such poste’ prices in selling and contracting 
' to sell petroleum products in eech of such areass 
50 (31) Combining, conspiring ani eg: ng to promote, sponsor, carry 
out or teke pert in any progrem or errengenent for the establishment 
t and maintenunce of prices for -etroleum products, or any program, 
scheme, arrengenent or device by wiich defendants follow prices 
posted, published, announce! or i by selected defendants or others 
for the sale of petroleus pr te in the United Statew or any «rea 
thereof; 
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(32) Combining, conspiring and agreeing to cause, or individually 
Cousing, defoidust Dthyl Gasoline Corporution to refuse tetruethyl 
dead blending licenses to refiners ond others who sell petroleum 
products at prices below the prices et which defendants sell their 
petroleum provucts; 

(33) Suggesting, malataining or enforcing prices at which jobbers, 
distributors or operators of service stetions and other retell oute 
lets soll petroceua products, exeept os euthorized by State lawns 


(34) Waking, or causing to be mde, inspections end surveys Zor the 


puro of apcertaining the identity of resellers sho sell at 
prices less then tucce posted ond chirged by delemlals, ond reporte 


ing of the identity of o price cutting reseller to his supplier for 
the -ur Oée or with tie result of foroing or coercing wich reseiler 


to ruise ais prices or love Lis source of supply; 
(35) Celling petroleua products to service stutions or other retail 
outlets at reasonably low prices, of opercting service stations or 
oth>r retail outlets at u loss, for the puryoce of eliminating & 
compotitor or destroying cou, etit.ion; 

(36) Concsrtedly forcing or influencing reilrosd companies tu re- 
fuse lotuues fur, cumcel eaisting leases forg or riics rentals oa, 
sites on wiich ure locuted tracksice service stations culling petro= 
lew products ut ,rices below those of defemiata; 

(37) <nguging In tue practice of selling potrolews products to cum 
mercinl consumers at prices lower than those at suich identical 
petrolous products ia sliniler quantities are eold t Joouere, dls- 
tributors and operations of survice vtutlone aad other retail oute- 


dete tor tie purpose of destroying competition or eliminating a 


ovnyetitor, 
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57 (38) Combining, conspiring and ugreeing on prices for petroleum 
producte to be submitted «s bids on contracte for the purchase 
reguirenents of petroleum producte by Federal, State, County and 
Municipal governments and subdivisions thereof, public utilities and 
large industrial orgunisetions, and nominating, selecting or designsat— 
ing the low bidder on such requirenents; 

(39) Jointly or collectively eyreeing to, or following, the practice 


of refusing to participate with interstate comnon carriers hy pipe-~ 


line, railrosd, water, uwotor carrier for the establishment and 
maintenonce of joint ond proportional rates, rules ami regulations 
covering the through interstate transpoertution of crue oil and 


petroleum products; 
22 (40) Selling or distributing petroleuw products under a defendant's 
* Widely advertised brand w on in fect such petroleum products do not 
moet the specifications and uwality of the brand which has been held 
out to the public as representin; products manufactured unier the 
specifications posted ani edvertised by defendant; 
(41) Charging purch.sers of petroleum products prices prevailing 


et arbitrarily edopted bese points reyerdless of point of origin or 


manufacture of such products andi charging to such purchesers all 





rail freight rates from the erbitrarily «aiopted points to purchasers! 


doxtinations regerdless of the freight rates in effect from ectual 


point of origin am! the ectual netiods of transportation used to 


ean 


wove such products to purchasers! cestimtions, or the churges 


actuelly iucurred in meking such celivery to purclhiser; 
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IV. Thet the major and secondary defendents owning or operating 
orude oil gathering und trunk pipelines end their successors, officers, 
directors, and employees ere ordered and directed forthwith: 

(1) To operate their gathering and trunk pipelines in such manner 

as will make the pipelines available to shippers end prospective 

shippers of crude oil on 4 common curricr basis as to facilities 

for the receipt, delivery, und storage of crude oil, minimum tenders, 

transportation rates and other charges, and rateuble takings for ship- 

ments and 

(2) To file, publish and maintain, subject to the approvel of Federal 

and state regulatory suthorities, tariffs, rules ani regulations 

promulgating minimus tenders not to exceed 5900 barrels and gathering, 
storage and trensportation charges and rutes calculated on a basis 

of operation which will not produce gross revenues in excess of costs 

of operation snd such fundies end aoneys as way be necessary to assure 

continued and efficient operation of each pipeline, thereby preventing 
any refunis of, or rebsetes on, teriff charges to shipper-owners in the 
form of dividends, or otnerwise; 

Ve That the major und secondery defendents owning or operating 
gasoline and petroleum product pipelines end their successors, officers, 
directors umd employves ere ordered and directed forthwiths 

(1) To operate trwir pipelines in such mnauner as will make the 

pipelines available to shippers und prospective shippers of petroleum 

products on a common currier beais as to receiving, delivery, ond 
storaye facilities, minimum tenders, transportation rates and other 


charges, und rateable teaxings for shijmwent; and 
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uM (2) To file, publish and maintain, subject to the approval of Federal 
and State regulatory authorities, tariffs, rates end regulations pro- 
mulgating minimun tenders not to exceed 5000 barrels, and storage, 
terminal and transportation charges and rates calculated on a basis 
of operetion which will not produce gross revenues in excess of 
costs of operetion and such funds anc moneys us nay be necessary 
to assure continued anc efficient operation of each pipeline, thereby 
proventing any refumis of, or rebates on, tariff charges to shipper~ 
orners in the form of dividends, or otherwise; 

VI. That the major ami secondary defendants which own end operate 
orude ofl or gasoline pipelines and have not to date filed teriffs with the 
Interstate Commerce Cowuission are ordered and directed to file with the 
Commission teriffs, rules ami regulctions covering the truasportation of 


cruce oil or petroleua procucts thrvugh euch pipelines wnere any such pipe- 


line transporte in the United States euch commodities es any purt of trans- 
portation in interetete or foreign commerce; 
40 VII, That major end secondary defeniante and tneir officers, directors 
2 and employees ure ordered ani directed forthwith to cancel provisions in all 
th existing contracts, supplewents thereto or modificetion taareof, with jobbers, 
distributors, comaission agente, operutors of service stations and other 


retail outlets and commercial conswicrs for the sale of petroleum products 
wnich require, directly or indirectly, or resuit in requiring, that the 
purchusersa under wuch contracts buy oll of their rejuirenents of ,«troleus 
products Jrow tho defendant «ith whom the contract is eutered into, to 
Gancel ull pomalty provisions in wuch exclusive cealing contructs; und each 


defendant is further ordered end directed to serve written notice of such 


cancellation upon all said purchasers within 30 days efter the entry of this decree; 
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VIII, That mejor oui secondary defeniunts and their officers, directors 
and employees are ordered emi directed forthwith to cancel provisions in all 
existing contracts, supplements thereto and emenimenta thereof, for the ssle 
of petroleum produsts, and in losses with Lessee-operutors of service 
stetions and other retail outlets wiich require, directly or indirectly, 
or result in requiring, th-t such lessee-purchasers unier such contrects end 
leases buy all their requirements of petroleum products, supplies and other 
merchaniise frum the defendant with whom the contract or lease is entered 
into; to cancel all penalty provisions in such exclusive dealing contracts 
and leuses; and euch defend:nt is further ordered and cirected to serve 
written notice of such cancellation upon all said lessee~purchezers within 
RO days oftor entry of this decree; 

IX, That major ond secondary defendants end their officers, directors 
and employees «re ordered and directed fortanith to caicel provisions in all 
existing contracts, su,jplements thereto und modificaetions thereof, with 
jobbers, distributors, commission agents end operators of service stations 
and other retail outlets for the sale of petroleum procucts wiaich require, 
directly or indirectly, or result in reyuiring: 

(1) That the purcheser handle, deal in, or sell full lines of 

petroleum products aud othcr merchandise of sellerj 

(2) thet the purchaser resell petrolew products or other mex 

chunlise et prices suggested, maintained or posted by defeudents; 

(3) thet the ,urchaser be restricted to any territory in reselling 

or distributing petrolous prices; 

(4) that the purchzsor conduct his business in « manner considered 

by thove in the Petroleum Marketing Industry os fair and ethicals 

(5) thet the purchaser maintain prices thet ore recognised by 


defendunts ay the prevuiling prices for the sume grede of goods 
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or maintain prices of « dovign-ted distributor of petrolew: procustss 
(6) thet the purchaser sell only ‘to und not sell to customers or 
Glasses of customers specified by defendent; 
(7) thet the purcheser maintein « cu:ntity relationship between 
petroleum products cr merchandise purchased from defendant; 
(8) that the purchcser pry transportetion charges on petroleum 
products calculuted on e besis of all reil movement from o devign ted 
origin point, snen in fuct transportetion to him wes from different 
origin point or by different mesns of transportation; 
(9) thet the purchaser obligete his vendes, purchasing for resale, 
to sell et not less than resale prices fixed by defendant; 
(10) thot the purchaser mintein cusntity discounts suggested, 
Gictated or fixed by defendunt or by any distributor of petroleum 
products design.ted by defond:nt; 
(11) thet purcheser pay increased prices for petroleum products in 
the event such purchcser fails to purchase all nis reguiroments 
from seller) 
(12) thet purchaser be prohibited from making purchases for, or 
sales ut discounts or concessions to, groups or persons combining 
their purchuses; 
(13) that the purchaser suffer or incur any penalties, including 
cencellition of contrict and payment of Licuidcetion dumegos, as a 
result of his fuilure to carry out or comply with provisions of 
contracts above cancelled; 

and each defendant is further ordered und directed to serve written notice, 

of such céncellationas upon all such purchesors within 30 daye after entry 


of tiis decrooy 








41 


CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1347 


2-107) 
~ 18 « 
X. That major ond secondary defemlunts and their officers, directors, 

and ewployoos are ordered and directod to cancel forthwith provisions in 
existing contracts, supplements thereto und ameniments thereof, with Operetors 
of service stations and other retail outlets for the sule of petrolewm pro} 
ducts which provide for the sale of such petroleum products et prices which 
Gisoriminate against competing service station operator-custoners purchasing 


petroleum products of like grade, quality emi quantity from cefenient; 


XI, That eooh major ent secondary defendent engarod in the marketing 
of petroleum products and their officers, directors end employees ere 
ordered end directed to post, publicly and conspiouously, st service 
stations and other retail outlets distributing motor fuel or gasoline under 
brands or tr:de marks of such defendant, the relevant specifications of 


such products; 
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( ii REPORT OF EXPLORATORY COMMITTEE 


Fed. 14, 194) 


United States v, American Petroleum Institute et al, 


Civil Action No. #524 — District of Columbia; 


United States v. Great Lakes Pine Line Company, 
Civil Action No. 183 - District of Delaware; 


Vnited States v. Phillips Petroleum Company and 
Phillips Pipe Line Company 
Civil Action No, 182 = District of Delaware; 


United States w. Standard 01) Company (Indiana), 
Civil Action No. 201, North District of Indiana; 


and potential pipeline rebate cases, 


- 


The Exploratory Committee appointed for the nurmose of ascertaining 


the views and objectives of the Anti-Trust Staff of the Department of Justice 
respecting the ssible settlement of the nending and nrosnective litigation, 
submite the following report:- 

! reliminary t ¢ 

rt mittee met with the Staff on Monday morning, February 10, 
1941 in t partment of Justice Building. Mr. Arnold etated generally that 
he Wap or i to the submission by the Department of Justice of an agenda 
to defenda in cases in which negotiatione for settlement are being con- 
ducted; that wever, Mr. Asbill and his associates had prepared a list of 


matters for preliminary diecussion which, in view of the complicated nature 


of the oil litigation, would be esented to the Exnlorstory Committee for 
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consideration. Mr. Arnold made it clear that neither he, the Solicitor General, 
or the Attorney General had read or approved thie document; that, inasmuch 

as the rebate issue involved a substantial eum of money, no settlement could 

be consummated without the approval of both the Solicitor General and the 
Attorney General. 

Both Mr. Arnold and Mr. Asbiil stated that, so far as the Department 
of Justice is concerned, no publicity whatever would be given to negotiations; 
that they hoped that the Industry would similarly treat all matters discussed 
in confidence; that any matters tentatively agreed upon between the Industry 
and the Department might at any future meeting de repudiated by either group. 

After making theee goneral statements, Mr. Arnold turned the meet- 


ing over to Mr. Asbill and withdrew, 


Mr. Asbill then presented to the Committee copiae of a document 
entitled "Partial List of Matters for Preliminary Discussion" with the state- 
ment that t plan therein contained represer it xtreme position of the 
Department and not ite final view uvon any ta at issue, 

The Committee spent the remainder t y studying the Department's 
wzwenda and commenced discussions with tr int t Staff the following 
morning which were thereafter continued wit terruption until Wednesday 
evening. 

At the joint sessions with the 5 the Government's document was 
carefully read paragranh by paragraph a t implications, objectives and 
effecta of the proposed program were discus: with the utmost frankness by 
all members of both groups, 

No effort was made during t ts sions to redraft or revise the 


paragraphs contained in the program ; ¢ by the Staff However, imprac- 


ie 
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ticalities were freely commented upon by members of the Committee, tentative 
suggestions were made respecting the elimination of objectionable and unduly 
réstrictive provisions. Careful notes were kept by both groups. 

As the Committee holds no authority from the Industry even tenta- 
tively to agree upon any terms of settlement, it is perhape needless to say 
that there was not at any time during the discussione any indication by any 
member of the Committee that any part of the Government's program would be 
acceptable to the defendants. 

As originally presented, the Govormment's document was in the form 
of a consent decree, This form was strenuously objected to by the Exploratory 
Committee, the members of which quoted Mr. Arnold's view that a mractical 


procedure of settlement could be devised which would avoid the objectionable 


features of a content decree, The Staff etated that it would endeavor to 
work out a procedural plan consistent with Mr. Arnold's thought. The fore- 
going discussion concerning the form of decree or other method of terminating 


the litigation took place at the very beginning of the Committee's discussion 
with the Staff and immediately after Mr. Amold left the room. All sub- 
sequent discussions between the Committee and the Staff vrocecded on the 


premise that the termination of the litiggtion, if termination could be 


reached by agreement, would be effected in some form other than a Consen 
Decree and some form which did not contain the objections many find to a 


Consent Decrees. 


The agenda presented by the Staff contains no reference to the im 
position by the Government of any penalties or damages in the existing or 
prospective nine line rebate cases, At the conclusion of the three-day con- 


ference, the AntieTruet Gtaff was snecifically asked whether, at some later 
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time, the Department proposed to ineist upon a monetary compromise of tho ro~ 
date iesues, Tho Committes wan assured by the mombers of the Staff who were 
progent that none of them ontertained any such thought; that, if a satisfactory 
plan for the operation of Pipe Lines as common carriers, in fact, under raason- 
able tariffs and if « satisfactory plan for the settlement of the Mother 
Hubbard suit could be developed, tho Staff would request tho authority of 

Mr. Arnold, the Solicitor General and the Attormey Genoral to diemise the pipe 
line suite without the payment of any penalties or damnges, Tho Committce 

was cautioned that tho ataff had not been mithoriged to give this assurance 

and that their superiors might have different views, e 

At the conclusion of the meetings the Staff suggested the Committee. Se 
incorporate into the tentative program the effect of the discussions and any 
other material which would, in the opinion of the Oommittes, make the pian 
more practical, workable and less objectionable and would reflect in it the 
effect of the discussions, Some members of the Committee have revised the 
program so as to incorporate therein changes which the Committee believe will 
be found to be acceptable by the Staff. There is also reflected, in the form 
of notes, changes which menbers of the Oommittee suggested but which we have 
no indication the Staff will find acceptable, 

Please bear in mind that the appended revision of the Staff's pro- 
gram has not been shown to the Staff and the Committee cations that any 
discldeure of it to the Staff or any publicity concerning it at thie time would 
impede further negotiations, . 

The numbers appearing on the margin designate relative paragraphs of 
the BLll of Comleint reference to which in most cases will clarify the Govern- 


ment's objective, 


8505 O—58—pt. 1, vol. 2 84 
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Institute. 
| 26 Il. The defendant American Petroleun Institute, its officers, direc- 


46 tors, committees, representatives, agonts and emloyeos as such, will ro 

frain from: 
(1) Engaging in any activities for the purpose and with the 
effect of raising, depressing, fixing, pegging, maintaining or 
stabilizing the priees of crude ofl or any of ite producte, 
end preventing or interfering with the establishment and main-~- 
tenance of an oil exchange for the purchase and sale of crude 
oil; 
(2) Bngaging in any activities for the purpose and with the 
effect of supervising, dominating, restricting or moulding 


the business policies and practices of any of the defendants 


or others engaged in producing, transporting, refining and 
marketing petroleum and ite products, particularly those 
j policies and practices connected with and relating to t! 


production, transportatior and utilization of crud 41, the 


methods of transporting and marketing petroleus r ts, and 


the nrice structure of crude oi] and petroleur ete} 


(3) Prormwlgating and disseminating any sus as to the 
amounts of crude oil to be produced, maintained in storage 
or utilised in the future, the amounte of petroleum nroducte 
to be manufactured or maintained in storage in * future, 


and market demand for netroleum and ite products; provided, 


INGLE PRED A ES AN, FEE I RI RE NT IN 
Se ERNE Te Ny = ———— = 


however, that nothing contained in thia rrovision prohibits 


: 
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the solicitation and receipt by the Inetitute of weekly or 
other reports showing amounts and locations of production 
and stocks of crude petroleum and petroleum products, the 
auditing, summarization and dissemination of information and 
etatistice relating to past transactions; or the republice- 
tion and dissemination with interpretative or argumentative 
comments, of forecasts, statistics or other information pre- 
pared by the Duslen of Mines, or other governmental or ad- 
ministrative bodioge 

(4) Promoting or sponsoring any programs, agreemente or 
uniform oporations among defendants or others for the nur 
pose and with the effect of restricting crude o11] production 
or the manufacture of petroleum nroducts; 

5) Promoting or sponsoring meetings of members of the 
Institute, defendants, or others for the purpose and with 

the effect of restricting, dominating or moulding policies 

or practices with respect to! prices of petroleum or ite 
products, amounts of crude petroleum to be produced or util- 
ized, amounts of petroleum products to be manufactured, main- 
tained in storage or sold, use of transportation facilities, 
marketing policies, price differentials, sales contracts, and 
margins of profit; provided, however, that nothing in this 
provision prohibits the Institute from promoting or sponsoring 
laws and regulations relating to consefvation or proration to 


the extent and in the manner permitted by other paragraphs hereof, 
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(6) Directing, mthorizing or permitting any of its repre- 
sentatives arnearing before the legislatures and conservation 
and proration authorities of the ofl producing States to use 
any means or methods which will unduly influence or prejudice, 
dominate or othorwise interfere with, directly or indirectly, 
the free exercise of the Judgment, findings and conclusions 

of State administrative agencies charged with the admihistra- 
tion of conservation and proration laws relative to the anount 
of-crude 011 to be produced, allownablee of production for poole 
and wolls, the anacing of wells, approval of unit oneration 


programs and other conservation activities, 


3% Practices to be Refrained from by Defendants, 


III. That the major and eecondary company defendants herein, 
their officers, directors, agents, employees as such and all nersons 
Claiming to act in behalf of any of them will refrain from 


27 (1) Entering into agreements or arrangemente with other 


anna See SaaS 


defendants for the purpose and with the effect of elinin- 


a 


ating competition with resnect to, or creating a mononoly 
of the develoned or undeveloped crude ofl] reserves of the 
United States; provided, however, that this provision shall 


not prohibit reasonable and non-monopolistic agreements for 


= 


the joint acquisition or development of reserves by defend- 


antes, 


REE SEE ee RS RR CI 
oes - ee renee ee 


Note. The Staff draft read: 


l, Jointly, collectively, or individually 
acquiring control by purchase, lease or 





RY 


es 
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on option all or any part of the developed 
and undeveloped crude oil reserves of the 
United States pursuant to any agreement or 
arrangement between them to allocate such 
reserves among them, 
The Committee Gontended the draft was indefinite, vague 
and would be found to be ofjectionable, The Committee 
does not have any assurances its redraft will be accept- 
able to the Staff, 
(2) Jointly or collectively suggesting, promulgating or adopting 
the amounte of crude oi] to be produced, utilized or maintained in 
storage and the amounts of petroleum products to be manufactured, 
maintained in storage or distributed, or promoting and entering 
into agreements, programs or arrangements among defendants or 
with others to restrict, dominate or control crude of] production, 
storage or utilization and the manufacture, storage or distribu- 
tion of petroleum products, Thie provision does not prohibit 
unit operations, plans for cooperatize development, well spacing 
agreements and other plane for conservation of underground ro 
sources, 
(3) Jointly or collectively agreoing among themselves to re- 
ceive in crude ofl gathering lines from independent producers 
or others lees crude ofl than the amounts legally tendered and 
offered for such transportation or legally required to be re 
ceived in such pipelines; 
(4) Combining and agreeing to raise, depress, fix, peg, maine 
tain or etabilise prices to be paid by defendants for crude oil 
at producers! w. lle or at gathering pipelines connections and 


prices at which crude ofl is to be sold; 
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(5) Jointly or collectively preventing or interfering with 


eS 


the establishment or maintenance of an 01] exchange for the 
purchase and eale of crude oil; 

3 (6) Jointly, 6ollectively or individually adopting or follow 
ing the practice ov requiring or compelling crude of] pro-~ 
ducers cr others to sell their crude oil] as a condition: to 
the acceptance of the crude cil for transportation by piveline 
a8 a common carrier, 

3 (7) Combining and agreeing to fix and maintain charges 

- for gathering, transportation and storage of crude oil in 
gathering and trunk pipelines; 

(8) Combining and agreeing among themselves and with other 
common carriers other than connecting carriers, to fix an 
maintain charges for transportation and storage of petroleum 
producte in gasoline and petroleum product pipelines; 

33 (9) Jointly, collectively or individually naking agreements 

- with railroad companies or other common carriers, for the 
adoption or maintenance of rates for the transportation 
of petroleum products, if the purpose and effect thereof 
shall be to establish or maintain a fixed ratio for rail 


and pipeline rates between competitive points, 








By 


4O 
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(12) Jointly or individually acquiring and maintaining 
control, ov means of contracts, lessens, charter perties and 
agreements, over tankers and barges owned by others, for the 
interstate transnortation of crude of] and petroleum products, 
in exceas of the capacity reasonsbly expected to be utilized by 
a defendent in its own business for tho purpose and with the 
effect of injuring competitéres or monopolizing all such 
facilities; 

(13) Combining and agreeing to fix and maintain, di- 
rectly or indirectly, rates for the interstate transportation 
of crudo ofl or petroleum products by tanker or barge, or com- 


bining and agrecing to manipul:to, influence, rai or lower 


chartor party rates for use of tankors or : ; provided, 
hovever, that this provision shall not prohibit agreements in 
the ordinary course of business for the chertering of vossdls 


r tho transportation of morchandise in ves«el 


(14) Jointly or collectively combining and agreeing to 
follor, and following, the practice of distributing their 
potroleum products ot wholesale only through facilities, such 
as bulk plents and water terminals, operated ersons, firms 


or corporetions whose buying, selling and operating policies the 


defendants are able to control or dominate. 


(15) Maintaininz, enforcing, insisting nh, or threatening 
to collect or collection of penalties under, visions in exist 
ing contracts, supplements to or modificat ereof, with 


‘ 
d 


chers, distributors, operators of servi ns or other 
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retail outlets for the sale for resale 6f petroloum products, 
morchandise, supplies oF othor commodities which roquire, 
directly or indirectly, thet purchasers buy All their require- 
mente of such commodities from the defendant with whom the con- 
tract ie ontered into; and in the future from entering into 
contracts ith jobbers. distributors, operators of service stations 
or other rotail outlets, for sale for rosale of petroleum products, 
merchandise, supplies or other commoditios on the written or ore! 
condition, agreement or understanding thet the purchaser shal) 
not purchase for resale, or deal in, the petroleum products, mer- 
chandise, supplies or other commodities of a competitor or con- 
petitors of seller; provided, however, that the prohibitions of 
this peragraph shell not be applicable to contracts relating to 
reseles to be made upon real property owned or leaned by a do- 
fondant, anid lonsed or subleased to the other contracting party. 
Note, Thie paragraph ne ori¢inally written by the Start 
included contracts with commiasion ngents and 
commercial consumors along vith contracts with tho 
othor types of customore mantioned. The Staff ony 
insist that contracts of the condemned type with 
Commission agonts and comercial conswiore be pro- 
hibited whon the commission agent purchases the 
products end when the commercial consumer resells 
tho products. 
Tho Linitetion reading! 
"Provided, however, that the prohibitione in this 
paragraph shall not bo ppplicable to contracts re- 
lating to resalas to be mede upon real property 


owned or leased by defondant and leased or sub- 
lensed to the other contracting party. 


has been inserted by the Committee to reflect the 
contention by soma menbera thoroof that when en oil 
compeny owne or is lesseo of roal entate which it 
loasos or sublenses te a dealer the ofl company to 
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entitled as a matter of law te restrict the ‘ 
operations of the dealer ond the kind cnd identity 
of the products tho dealer may sell, 


} conten- 
tion was oxtonsivoly argued. but tho Committ a? 
not have any indication tho Staff will cea 
contention, 


(26) Jointly or collectively agreeing upon and adopting 
uniform provisions of contracts for the sale of petroleum products 
at wholesale to jobbers or distributors reloting to term end 
cancelletion, basic price, basing pointe, minimum prices, margins 
ellowed, minimum and waxinua requiron ints, local price pretection, 
territorial limitations, handling of full lines, exclusive: dealing 
arrangements and penalties, designated price leaders, resale prices, 
quantity discounts, differentials in price between grades and brands, 


and price differentials based on exclusive dealing stetus of 


purchasers, 


«if. 








| 
. 
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(17) Jointly, collectively or individually for the purpose of 
destroying competition or eliminating a competitor, forcing or 
coercing owners or users of wholesale distributive facilities to 
sell, lease, or otherwise transfer control over, any such facili-~ 
ties to a defendant through threats of ruinous competition, prom- 
ises of guaranteed margins, making of unwarranted and excessive 
loans of money, offering of free equipment or other valuable 
property or services to customers of such owners or users, or 
sale of petroleum products at unreasonably low prices, 


Note: As originally written this naragrevh did 
not contain the nhrase ‘Yor the purpose 
of destroying competition or eliminating a 
competitor", The Committee has inserted 
the phrase in order to male paragradh more 
nearly consistent with existing law, The 
Committee does not have any assurance the 
Staff will accept the limitation. 


(18) Jointly or collectively combining and agreeing to follow 


and following the practice of distributing their petroleum 


products at retail only through service stations or other retail 
outletea operated by persone, firme or corporations whose buying, 
selling and operating policies the defendants are able to 


control or dominate, 


(19) Jointly, collectively or indivi for the purpose of 
destroying competition or eliminating mpetitor, forcing owners, 
operators or usere of service stations t retail outlets to 
sell, lease, or otherwise transfer to itrol of a defendant any 


euch facility through threate of ruinous mpetition, promises of 
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guaranteed margins, loans of money or equipment, sranting 
use of nationwide creditscard service, granting of price 
differentials to exclusive operators, granting of advertising 


allowances, or salesof petroleum products at unreasonably 


Note! See comment under paragraph (17). 


) Granting any differentials in prices for petroleum 


products in sales made to exclusive overators of service 


. 


stations or other retail outlete while denying such differen 
tials to competing non-exclusive operater—purchasers of 
petroleum products of like grade, quality, and quantity. 


Note! The purpose of thi 
abolish the pract 
100% stations at 1 
the price to split stations, a prectic 
prevalent in the castern part of the 
United States. Some of the menders of 
the Committee argued at length thet the 
iifference in the cost of delive 
split and to 100% stations, the sdventege 
to the public through the avoidance 
of possible substitution, and the advan- 
tage to the selling company to have his 
advertising the only advertisinz at the 
station justify the differential ir 
price, There was no indication that 
Gtaff would yield to the views of the 
Committee although it may be possible 


peragraph is to 


Y 
ce of selling tc 


2 cent less than is 


we +r 





in future negotiations to induce *he 
Staff to accept the provision substan- 


tially os follows: 











tte nin 
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non- 
exclusive operator-purchmsers of 
petroleum products, in oxcess of a 
due allowance for difforences in the 
cost of salo or delivery resulting 
from the differing methods or 
quantities in which such products are 
sold or delivered to anid two classes 
of operators." 





Note: The program submitted by the Staff 
contained under this number the 
following provision: 


(21) Maintaining, enforcing or 
insisting upon the provisions in 
existing leases for service station 
or other retail: outlet properties 
and the equipment for the dispensing 
of petroleum products and for use 
in retail operations which require, 
directly or indirectly, or result 
in requiring, that the lessce shall 
deal in only the petroleum products’ 
or nerchandise sold, distributed or 
approved by the lessor; end from 
entering into future lenses (for 
service:station and other retail 
outlet properties and dispensing 
and service equipment) providing, 
or entored into with the written or 
oral candition, agreement, or unier- 
standing that lessee shall not use 
or deal in the petroleum vroducts, 
nerchandise, suppliee and other 
commodities of a competitor or 
competitors of the lessor. 





4a 
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atti 


Some membere of the Committee contended that 
when an oil company owns or is the lessee of 
real estate which it leases or subleases to a 
dealer, the ofl company ie entitled as a 
matter of law to restrict the operations of 
the dealer and the kind and identity of the 
products the dealer may sell, The Staff 
resisted the argument, and the Committee cannot 
predict the Staff will withdraw its insistence 
on the inee#poration of the paragravh quoted in 
this note, 


(22) Enforcing any cancellation clause in existing lease for 
service stations or other, retail outlete providing for lese than 
60 daye prior notice in writing, and cancelling any existing lease 
for service stations or other retail outlets without giving £0 
days prior written notice of such intention to the lessee; pro- 
vided, however, that this provision shell not be conetrued as 
preventing cancellation forthwith for breach of a term, condition, 
or covenant of the lease, 

(23) Entering into sny leases of, or cort recte for operation of, 
service stations or other retail outlets, owned by or under lease 
to a defendant, for a period of less than one year and without 

a cancellatinn clause providing for at least 60 days prior written 
notice of intention tn cancel for any reason excent dfench of a 


term, condition or covenant of tho leage, 








5 
a 


46 


4g 
52 
53 
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2-34-91 
(24) Forcing any lessee-operator of a service station or other 
retail outlet to follow the dictates of defendant lessor in 
operating of such service station or other retail outlet except 
on the terms and conditions expressly provided for in the lease of 
possession or contract for operation; provided, however, that this 
provision shall not prohibit educational or promotional instruction 


of operators, 


(25) Permitting their owned or leased service stations or other 
retail outlets to be operated, conducted or managed by persons 
whose status as either a direct employee of a defendant or as a 


lesses-operator is not made clear by the terms of employment or by 


the lease, 


(26) Compelling, coercing or forcing any purchaser of petroleum 
products or other merchandise for resale to handle, deal in or sell 
petroleum products or other merchandise manufactured, sold, promoted 
or sponsored by defendant, or on which defendant receives a secret 
commission or concession from 4@ mamufacturer or supplier, and not 
desired by such purchaser, This provision shall not be construed 
as prohibiting full line selling as distinguished from full line 


coercing, 


(27) Combining, conspiring, or concertedly engaging in any 
activitios for the purpose and with tho effect of (a) raising, de 
pressing, fixing, pogging, maintaining, or stabilizing sales 


for petroloum products, margins allowed to jobbers, distribut 


and dealers of petroleum products, price differentials between and 





4a 


50 
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among various grades of petroleum products, prices and quotations 
gathered and reported by trade journals, or prices at which pur 
chasers of potrolowm products from defendants resell such petroleum 
products, or (b) establishing and maintaining policies in pricing 
petroloum products, or the formulas, factors, or bases used in 


determining prices for petroloun products; 


(28) Oonferring on, reporting, or exchanging among themselves 
data and information concerning future prices of crude o11 or 
petroloum products for sale, distribution, resale or transportation 
within the United States, This provision does not prohibit negotia- 


tions for individual transactions between defendants; 


(29) Combining, conspiring and agreeing to promote, organize and 
utilize, or participation in, purchasing programs which remove 
petroleum products from competitive markets for the purpose and with 
the effect of divorting petroleum produsts from moving in the normal 
channels of trade and commerce, preventing them from being sold in 
froe and competitive markets, and causing artificially high and non 


competitive prices to be reported to trade. journals; 


(30) Combining, conspiring and agreeing to maintain or carry out 
any program by which selected defendants post and publish prices 
for tho sale of petroleum products in tank car, tank wagon, barrel 
and gallon lots in arbitrarily adopted marketing areas of the 
United States and all other defendants follow sueh posted prices 
in selling and contracting to sell petroleum products in each of 


such aroas; 





aa An ns en cnet 
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(31) Combining, conspiring and agreeing to promote, sponsor, 
carry out or take part in any othor progran, arrangonent, schomo 
or device for tho setebiishnont and maintonance of prices Dr 
potroloun products, by moane of which defendants agree to follow 
prices posted, published, announced or used by selocted defendants 
or others for tho sale of potroloum products in the United Stetes 
or eny area thereof; ‘a 

(32) Combining, Sonepiring and agreeing to caused, of indivi dunily 
onusing, aofondant Ethyl Gasoline Corporrtion to refueo totrasthyl 
lond blending Uiceneos to rofiners ond otherea “ho #611 potroloun 
products at prices belor tho prices st which defendants sell their 
petrolow products; 

(33) Maintaining or enfaving prices at which jobbers, distributors 
or operators of service stntions and othor retail outlets resell 
potrolows products, except ae suthorized by Stato laws; 

(34) = Making, or causing to bo made, taspections and earvoye for 
tho purpose of ascertaining the idontity of resollors ho so11 nt 
prices lose than those posted and charged by defendants, and 
foporting of the identity of a prico cutting resoller to his sup- 
plier for the purpose or with the regult of forcing or coercing 
euch reseller to raise his prices or lose his source of supply; 
(35) Selling petrolewn products to service stations or other 
roteil outlets et unreasonabdly low prices, or operating service 


stetions or cthor rotnil outlets at 4 loos, for the purposes of 


eliminating & competitor or destroying competition, 
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(36) Conocertedly forcing or concertedly influencing railroad 
companies to refuse leases for, cancel existing leases for, or 
' Paieo rentels on, sites on whitch ere located trackside service _ 
“atations selling petroleum products at prices bolow those of 
defendants; 
(37) Bnenging in the practice of selling petroleum products 
to commercial conewmera at prices lower than those at which 
idontienl petrolewn products in similar quantitios aro 6014 te 
jobders, distributors and oporntors of service stations and other 
retail outlets for tho purposes of destroying competition or 
Oliminating 4 competitor. 


Note, I¢ was apparont to tho Committoo, and to the staff 
after tho Coamittoo's discussion, thet the foregoing 
troatmont of tho commoreial consumer probdlen is 
wholly inpractionl. Noithor the staff nor the Son- 
mittee heave boon able to advence a practical solution, 
Tha willinpmess, porhaps anzioty, of the staff to deal 
with the problon may afford the Industry an opportunity 
to bring sbout desirable chenges in prosent commercial 
@Gonsutier practice if ony momber of the Industry is 
astute enough to acceptably word a limitation. In con- 
sidering this problom 4¢ must bo borne in wind that tho 
d@eeres will bo binding only on tho prrtios to the suit, 
Porheps tho most difficult part of tho problom is to 
find some solution which rill not loave ennll refiners, 
jobdors, and the like who aro not mrtios, froo to tako 
the conriorcinl Business by tho uso of prosont practicas 
which would be dented to dofondants by any limitation in 
the docree, 





(38) Combining, conepiring end agroeing on prices for petroleum 
products to bo submitted as bids on contracts for tho purchnso ro- 
quireménts of potroleum products by Federrl, State, County and 
Munieipal governmontsa oni subdividions thoroof, public utilitios and 
lorgo industrial orgonisations, and nominnting, selecting or desimmat- 


ing the low bidder on such roquirements; 


HSHO O 58 pt. 1, vol, 2 
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(39) (This paragraph vas drarn for the purpose of requiring tho 
defondants to permit truck lincs to prrticipate in Joint and pro- 
portional ratos. As the I.0.C. dees not permit this practice, tho 
parngraph has been tontatively withdrarn by tho staff.) 

(40) Selling or @istributing potrolewn products under » defendant's 

widely advertised brand rhen in fact such potroleum products do not 

meet the spocifications and quality of the brand which has boon hold 
out to the public as representing products manufactured under the 
specificntions advertised by defendant; 

(41) Combining, conspiring and agrecing to chorge purchasers of 

petrolum products prices provailing at arbitrarily adopted base 

points regardlces of point of origin or mieten are of such products 
end to charge such purchasers all rail freight rates from tho arbi- 
trarily adopted points to purchasers! dostinntions rogardless of the 
freight rates in effoct from actucl point of origin and tho actual 
methods of transportation used to zovo such producte to purchasors' 
destinations, or tho charges ectuclly incurred in uding such 
delivery to purchaser}; 

IV. That tho major end seconiary defondants orning or opernting 
crude of] gathering pnd trunk pipelines and thoir succossors, officers, 
directors, nd eaployoes as such, »zroo forthrith: 

(1) To oporeto their gathering and trunk pipelinos in such wannor 

as will make the pipelines ovailablo to shippers end prospective 

shippers of crude o11 on a common carrier basis as to facilities for 
the receipt, delivery, snd storage of crude ofl, aininun tenders, 


transportetion rates and othor charges, and rateable takings for 


: 
| 


shipment; and 
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(2) To file, publish end maintain, subject to the approval of 
Federal and State regulrtory suthorities, tariffs, rules and re- 
fulations promulgating minimum tenders not to exceed §000 barrels 

and gathering, storage and transportation charges and rates calcu- 
lnted on n basis of operetion which rill not produce gross revenues 

in excess of costs of onerntion end such funds and moneys as may be 
necessary to eesure continued and efficient operntion of oach pipe- 
line, thereby proventing sny refunds of, or rcbatas on, tariff chargos 
to shipper-ownore in fha form of dividends, or otherwise; 


Note. This paragraph is in the form it oppeared in the 
program submitted by the Staff to the Comnittec. 
Tt is ontirealy appcrent the provisions do not re- 
presont the final views of the Strff. It probably 
is fnir to observe that the Steff's viers are not 
yot crystallizod. The Committee boing conscious 
it wis not authorized to negotiate, refrained from 
suggesting cny minimum tondor, rato of return or 
any other dotnil with respect to the operation of 
pipelinos. It did explore the possidility tht the 
Strff would accept whatever rates might be determined 
by the I,C.C, to be reasonable, Tho suggestion wes 
not flatly rejected although the Committee has little, 
if any. hopo tho Strff will accept the rates deterainod 
by the I,C,C,. to be reasonnbdle, 


The Committee rocognizing the importance of the 
problems discussed hore ond in V (2) below apponds 
imnodi ately following the notes msde by one of its 
mombers while the discussions between the Committoe 
nnd the Staff “ere prosressing. 


"Preliminarily, the Steff stated that it is 
proposed to tront the Anti-trust and Pipe Line 
cnses rsa singlo issue, and to endonavor to 
sottle tho ontiro controversy by one decree to 
be entered in the Anti-trust cnso; that the Pipe 
Line cnsos could not bo dismissed, however, 
“ithout Mr. Jackson's spproval of tho penalties, 
if any, to be enforced. 
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"Mr, Asbill thon stated that he believed that 
tho 6% rate of roturn tentatively fixed by tho 
1,0,C., in his opinion, represented the 1,0,0,.'s 
idon of maximum tariffs only, ond thet the 1,C.C, 
would permit lowor ratos to be filed, 


"The Steff said that paragraph (1) was not 
intended to roquire any company to store oil ox- 
copt as an incident of transportation. 


"The Committee then pointed out that there are 
now pending two cases (crude and product lines) be- 
fore the 1,C.C,. in which tha controvorsisal matters aro 
directly in issue; that ell these questions sh id bo 
determined by the 14C,C, Mr.Asbill ropliod thet tho 
1,C.Cy hed no muthority to sottle the robate question, 
and thet the Attorney Gonerrl hed equal suthority with 
the 1,C.C, to enforce (but not to fix) ronsonadle 
rates, 

a 

"Tho Staff realizes that there are different 
practical considerntions betweon crude and product 
lines; that it is moro difficult to solve the pro- 
blem with respoct to produce lines. 


"The Staff had no answor to the question why any 
company should be askod to transport oil for others at 
cost. 


"The Committee stated that if the Staff intends 
to stick to its position that pipe line operation 
must he at cost, the negotiations may as well cease; 
thet if the Staff has in mind » ronsonablo rate of 
roturn, the explorations should be continuod. It was 
mode clear thot the industry itself is divided upon 
the question whether high or low pipo line retes is 
more advantageous economically. 


"Mr, Ashill stated thet the Depertment had no 
definite views; that there wes no presont intention 
to force diyorcemont; thrt compliance with en I,C,.C, 
rate order vould not preclude the Dep rtment from 
later euing on tho theory thet there had boon rebdatos, 


"The Committee stated thet if tho majors could 


not tn « settlommnt obtain sccurity for i future 
from rebato attacks, tho negotiations ai ee voll 


cease. 


-2- 
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: Asbill seid thet ye t agreed 
toa Werlbte rate of bore thee xe and earn 
ings 1 tariffs would have mits "severed 
that a future Attornoy General would be bound by a 
decree of court in tho Anti-trust approving the 
agroed rate of raturn holding run to constitute 
@ robate, thus giving ow septal is bebe security dosired; 


that if conditions chengod thé decroe could on potition 
be revisod upward or downward, 


"Tho obvious impracticnlities of the existing 
1,C,C, order were pointed out by both the Staff and 
the Commi ttec. 


"The Staff stated that the economic aims of the 
Department were (1) to require pipe lines to be operated 
as common carriers in fact and (2) by monns of lower rates 
to give the indepondont preducera an opportunity to ship 
to tho mnarkot if he so destrod, 


"The tax seving to the industry from lower rates 
wee stressed, 


"The Committeo contended that the only purpose of 
high rates ts to recoivo from independent shippers s com- 
ponsatory feo for the service performod; that if there 
woe no possibility of carryinr o11 for others, rates 
could be cut to 10% of present rates, with resulting large 
tax savings, 


"It was pointed out that any rate of return ap- 
proved by the court vould of noceseity be besod upon a 
rato fixed or approvod by the 140.0.; that others than 
pipe line compenies had on interest in the rates; that 
railronds might complein to the I,C.C, “hich might 
order the pipe lines to incroase their retes; that any 
decree would herve to bo suffictently flexiblo to pro- 
toct the pipe line companies in such event. 


"It was suggestod by the Committee that forcing a 
major with a full pipe line to carry oil for independents 
at low rates, does not help the consumer because the 
major is compelled to ship port of his o11 by rail nt a 
high rate, thereby increasing the major's costs." 

V. Thet tho major end secondary defendents owning or opereting 
gasoline and petroleum product pipelines and their successors, offi- 


cors, itroctors end employees as euch agree forth ith: 


-%-~- 
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(1) To operate their pipelines in such manner as will meke the 
pipelines available to shippers and prospective shippers of 
petroleum products on - common carrier basis as to receiving, 
delivery, and storage fecilities, minimum tenders, transportetion 
rates and other charges, ani ratable trkines for shipment; and 

(2) To file, publish end maintain, subject to the spproval 

of Federal and State regulatory authorities, tariffs, rates and 
regulations promulgating minimum tenders not to exceed 5000 
barrels, and storage, terminal, end transportation charges end 
rates calculeted on nm basis of overation which will not produce 
gross revenues in excess of costs of operation and such funds ond 
moneys es moy bo nocossary to socure continued end efficiont opers- 
tion of each pipeline, thereby preventing nny refunds of, or rebatos 
on, tariff chargos to shipper-orners in tho form of dividends, 

or otherwise; 


Note: Seo comments under IV (2) ebove, 
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VI. That the major and secondary defendants which own and 
operate crude oil or gasoline pipelines and have not to date filed 
tariffs with the Interstate Commerco Commission agree to file with 
the Commission tariffe, rules and regulations covering the trans- 
portation of crude oil or netroleum products through such pipelines 
where any such pipeline transports in the United States such com- 
modities as any part of transportation in interstate or foreign 


commerce}; 
VII. (This paragraph has been combined with VIII.) 


VIII. That major and secondary defendants and their officers, 
agree : 

directors and employees / forthwith to cancel provisions in all exist~ 
ing contracts, supplements thereto and amendments thereof, for the 
Sale of petroleum products, and in leases with lessee-onerators of 
service stations and other retail outlets (excepting those con 
tracts and leases specifically exemt by the nroviso contained in 
Article III, paragraph 15, hereof) which require, directly or in 
diréctly that such lessee-purchasers under such contracts and leases 
buy all their requirements of petroleum products, supplies and other 
merchandise from the defendant with whom the contract or lease is 
entered into; to cancel all penalty provisions in such exclusive 
dealing contracts and leases; and each such defendant further agrees 


to serve written notice of such cancellation unon all said lessee 


purchasors within 90 days after this agreement becomes effective, 


“6. 








Li aa 
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Note: This paragranh VIII and the following 
peragrarhe IX and X ave referred to by 
the Btaff as "Mandatory Provisions", 

The purpose of these paragraphs is to 
require the defendants to apply to exiet- 
ing contracts, leases, etc. the prineiples 
hereinbefore set forth ard designed te 
apply to future contracts. ‘The several 
substantive nrovisions of paragranhe 
VIII, IX and X are subject to the same 
limitations and observations as are 
contained in the Committee's notes 
appended to corre enengeng earlier 
paragraphe, 

IX, That major and secondary defendante and their officers, direct- 
ore and employees agree forthwith to cancel provisions in all existing 
contracts, supplements thereto and modifications thereof, with jobbers, 
distributors and operators of service stations and other retail out- 
lets for the sale of petroleum products (excepting those contracte 
specifically exemmt by the nroviso contained in Article III, para 
gravh 15, hereof) which require, directly or indirectly, or the effect 
of which is to require! 

(1) that the purchaser handle, deal in, or sell full 

lines of petroleum products and other merchandise of 

seller; 

(2) that the purchaser resell petroleum products or 

other merchandise at nricee suggested, maintained or 

posted by defendants; 

(3) (Bliminated as an improper request, ) 

(4) that the purchaser conduct hie bueinoss in a manner 

considered by those in the Petroleum Marketing Industry 


as fair and ethical; 


~ 27 = 
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(5) that the purchaser maintain priees that are recog- 
nized by defendants as the prevailing prices for the 
same grade of goods or maintain prices of a designated 
distributor of petroleum products} 

(6) that the purchaser sell only to and not sell to 
customers or classes of customers specified by defendant; 
(7) that the purchaser maintain a quantity relationship 
between petroleum nroducte or merchandise purchased from 
defendant; 

(8) that the purchaser pay transportation charges on 
petroleum products calculated on a basis of all rail 
movement from a designated origin point, when in fact 
transportation to him was from different origin roint 

or by different means of transportation; 

(9) that the purchaser obligate his vendee, purchnsing 
for resale, to sell at not less than resale prices fixed 
by defendant (excent where such practice is permitted by 
State laws); 

(10) that the purchaser maintain quantity discounts dio 
tated or fixed by defendant or by any distributor of 
netroleum producte designated by defendant; 

(11) (Bliminated as improper request.) 

(12) that purchaser be prohibited from making purehases 
for, or sales at discounts or concessions to, groups or 


persons combining their purchases; 
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MEMORANDUM OF CONFERENCE HELD IN ROOM 4525, DEPARTMENT OF JUSTICE 
BUILDING, ATTENDED BY THE ANTITRUST STAFF AND THE EXPLORATION COM 
MISSION ON TUESDAY, FEBRUARY 11, 1941 


There were present: Messrs. Green, Hall, Cosgrove, Thompson, Emery, Klein. 

The representatives of the Department of Justice present were: Messrs. 
Arnold, Asbill, Snyder, Berquist, Cook, Knapp. 

Colonel Klein started the meeting by stating that the Exploration Committee 
objected to the form of the data prepared by the antitrust staff for the reason 
that it was drafted as a consent decree. He called upon Mr. Thompson to re- 
state his understanding of the procedural method of settlement suggested by Mr. 
Arnold. Mr. Thompson stated that it was his understanding of Mr. Arnold’s 
view that each of the defendants should file an answer or an amended answer 
setting up a future plan of operation embodying the points previously agreed 
upon between the staff and the industry; that thereafter the Government would 
ask the court to enter a decree approving the plan and holding that the proposed 
method of operation was not in violation of Federal law. 

Mr. Asbill stated that this was not an accurate summary of what Mr. Arnold 
had said, but that neither he nor the members of his staff were at the moment 
able to visualize precisely how the suggestion could be carried out. The mat- 
ter was left that both the staff and the Exploration Committee would give this 
procedural question further consideration in an effort to find some method of 
settlement which would not be either in name or substance the usual type of 
consent decree. 

Thereafter the Exploration Committee made the following specific objections 
to the phraseology and substance of the document submitted for discussion by 
the antitrust staff. 


Section II, page 2—Preamble 
The word “members” in line 2 should be deleted. 
The phrase “as such” should be inserted in line 2 after the word “employees.” 
Line 3 should be eliminated and the phrase “will refrain from” should be 
substituted. 


Paragraph (1), page 2 
In line 1 the word “or” should read “and.” 


In line 6 the phrase “a truly competitive market or” should be eliminated 
and the phrase “an oil” should be inserted before the word “exchange.” 


Paragraph (2), page 2 

In line 1 the word “and” should be substituted for the word “or.” 
Paragraph (3), page 2 

It was explained by the staff that this paragraph is directed principally at the 
activities of Mr. Van Covern. It was stated that about a year ago he prepared 
and sent out a document containing definite suggestions respecting future pro- 
duction, storage, and manufacture of petroleum products. It was stated by the 
staff that the paragraph was not intended to prohibit republication of Bureau 
of Mines forecasts. 

It was suggested by the Exploration Committee that the paragraph be revised 
so as to clearly permit the API to comment upon, interpret, and make suggestions 


respecting Bureau of Mines forecasts including therein arguments contra to 
Bureau of Mines conclusions. 


Paragraph (4), page 3 

The word “and” should be substituted for the word “or” in line 2. 

It was suggested by the committee that the paragraph be revised so as to 
make it clear that the API would not be prevented from sponsoring constructive 
legislation such as the adoption of conservation laws in California and Illinois. 


Paragraph (5), page 3 
The word “and” should be substituted for the word “or” in line 2. 


This paragraph was criticized by the committee as being too broad. It was 
suggested that the paragraph be combined with paragraph (4). 


Paragraph (6), page 3 


The committee objected to this paragraph primarily on the ground that it vio- 
lates the constitutional right to petition the Congress for redress. 
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The staff explained that the paragraph was directed at the practice of institute 
groups appearing before legislative committees and railroad commissions in 
Oklahoma, Texas, and other oil States. 

After discussion the staff seemingly conceded the entire propriety of API 
officials advocating proration. It then stated that the purpose of the paragraph 
was to prevent possible bribery of officials and interferences with the free exer- 
cise of the judgment, findings, and conclusions of legislatures and commissions ; 
that it was not intended to restrict the presentation of views or arguments to 
such committees and commissions. 

Specific examples of alleged improper conduct of members of the industry 
were cited by the staff. 

After considerable discussion the staff agreed to rewrite the paragraph so as 
to embody substantially the following principles: 

“The Department wants the industry to agree not to use improper threats, 
coercion (bribery?), or concerted activities to influence public officials to keep 
allowables down. There is no objection to the API, any company acting alone 
or any individual informing public officials, legislative bodies, or the public 
generally of the probable economic results of proposed orders or legislation.” 


Section III, page 4—Preamble 


The phrase “subsidiaries, successors” in line 2 should be eliminated. 

The phrase “as such” should be added after the word “employees” in line 2. 

The words “enjoined and restrained” in lines 3 and 4 should be stricken and 
the words “will refrain from” should be substituted. 


Paragraph (1), page 4 

Mr. Snyder said that the important word in this paragraph is the word “pur- 
suant’”; that the paragraph is directed at (1) agreements not to compete for 
undeveloped crude reserves, and (2) monopolization of reserves. 

As an example of the sort of practices intended to be condemned Mr. Snyder 
cited a hypothetical case in which 5 companies entered into an agreement that 
1 company would control an undeveloped crude-oil area. 

The staff will rewrite the paragraph. 

Paragraph (2), page 4 

The exploration committee suggested that the concluding words of the second 
sentence “where permitted by law” be eliminated and that there be substituted 
a clause which would read “plans for cooperative development, well-spacing 
agreements, and other plans for conservation of underground resources.” 
Paragraph (3), page 4 

This paragraph seems unobjectionable. 

Paragraph (4), page 5 

This paragraph seems unobjectionable. 
Paragraph (5), page 5 

Mr. Snyder stated that the staff believes that an “exchange” similar to the 
cotton exchange might be desirable. The purpose of the paragraph is to assure 
the Department that the industry will not combine to prevent the establishment 
of such an exchange. 

In the light of this explanation the exploration committee suggested that the 
phrase “a truly competitive market” be eliminated and that the words “an oil” 
be inserted before the word “exchange.” 

Paragraph (6), page 5 

This paragraph seems unobjectionable. 
Paragraph (7), page 5 

In spite of its broad phraseology this paragraph is not intended to include joint 
tariffs in its restrictions and will be rewritten to make this point clear. 
Paragraph (8), page 5 

The exploration committee suggested that the phrase “other than connecting 
carriers” be inserted after the word “carriers” in line 2. 

Paragraph (9), page 5 


The staff explained that the purpose of this paragraph is to eliminate (1) rate 
“standstill” agreements with railroads, (2) the establishment by agreement of 
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pipelines and railroads between competitive points, and (3) agreements to 
maintain a fixed ratio between rail and pipeline rates. 

The staff will rewrite the paragraph so as to make this intention more clear. 
Paragraph (10), paged 

This controversial subject was temporarily passed and was not discussed. 
Paragraph (11), page 6 

This paragraph is not intended to prevent concerted efforts to obtain reduc- 
tions in high railroad rates. It is intended to prevent (1) forcing railroads to 
maintain high rates in the interior which eliminate independent competitors 
and tend to create a monopoly, and (2) forcing railroads to maintain low rates 
from ports which eliminate trucking as a means of transportation. 


The staff will reconsider, rewrite, and clarify understanding that the commit- 
tee objects to the paragraph as phrased. 


Paragraph (12), page 6 


(Colonel Klein and Mr. Hall explained fully the recent arrangement re tank- 
ers made with the approval of the Maritime Cammission.) It was suggested 
that the words “defendant’s estimate of” be substituted for the word “actual” 
in line 5 and striking the phrase “of a defendant’ in line 5. It was also sug- 
gested that the clause be rewritten to read “in excess of the capacity reasonably 
expected to be utilized by a defendant in its own business.” 


Paragraph (13), page 6 


This paragraph is too indefinite. Agreements between the owner and user 
(e, g., between Socony and 8. O, J.) should be specifically excepted. The words 
“or otherwise affect” in line 4 should be eliminated. 


Paragraph (14), page 7 


The word “or” in line 2 should read “and.” Since the entire paragraph is 
limited by the opening phrase “jointly or collectively, combining and agreeing,” 
it is considered unobjectionable. 


Paragraph (15), page 7 


This paragraph is broad enough to cover and is intended to cover the situation 
where a major owns or leases a service station, and leases or subleases it to an 
operator and the major then makes an exclusive dealer contract with the op- 
erator. (There is a flat disagreement between the committee and the staff 
whether this practice violates sec. 3 of the Clayton Act. The staff has been 
requested to except from the scope of the paragraph the above described sit- 
uation. It is doubtful whether the request will be granted. ) 

The phrase “commission agents” in line 4 was not intended to include bona 
fide agents, but only such as are called by that name and actually buy and re- 
sell. The paragraph will be clarified to eliminate the ambiguity. 

The phrase “or result in requiring” in line 7 will be stricken, 

The staff proposes to add to this paragraph a prohibition against “lease 
and agency’ method of operation where the so-called agent is actually the pur- 
chaser and pays for the product before he sells it to the consumer. This is no 
objection to the practice if the agency is bona fide. 

The staff has been requested to eliminate any reference to commercial con- 
sumer. 


Paragraph (16), page 7 
The word “or” in line 1 should read “and,” 


As the paragraph is prefaced by the phrase “jointly or collectively,” is no 
objection, 


Paragraph (17), page 8 

There should be no objection to a company individually promising a whole- 
saler guaranteed margins or free equipment, or any other inducement provided 
the purpose is not to destroy competition or eliminate a competitor. (See sec. 3 
of the Robinson-Patman Act. ) 


The staff has been requested to change the paragraph so that it will not be 
broader than the Robinson-Patman Act. 


Paragraph (18), page 8 
Same comment as under paragraph (14), page 7. 
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Paragraph (19), page 8 

Same comment as under paragraph (17), page 8. 
Paragraph (20), page 9 

This paragraph as written was criticized on the ground that it is broader than 
the Robinson-Patman Act and should be restricted so as to permit differentials 
equal to the additional cost of servicing split dealers. 

The committee contended that this excess cost exceeds one-half cent per gallon ; 
further that any split dealer may become an undivided dealer at his option. 

The staff took the position that regardless of cost differences, the present 
practice violates section 3 of the Clayton Act in that undivided dealers are given 


a discount upon the understanding that they will not deal in the products of a 
competitor. 


The committee argued that reasonable functional classifications of dealers is 
lawful under both the Clayton Act and the Robinson-Patman Act. 
Both the committee and the staff are to study this question further. 


Paragraph (21), page 9 


This paragraph involves the same problems discussed under paragraph (15), 
page 7. 


Paragraph (22), page 9 


This paragraph is too broad. The industry should have the right to cancel 
for a breach of the written clause of the lease at any time. 


Paragraph (23), page 10 
Provided the right to cancel for cause is preserved, the paragraph seems 
reasonable. 


Paragraph (24), page 10 


Provided it is made clear that the right to instruct dealers on marketing is 
retained, there seems to be no objection to this paragraph. 


Paragraph (25), page 10 
The twice-used phrase “bona fide’ is difficult to understand. The purpose 


of the staff by this paragraph is to clarify methods of operation of service sta- 
tions and must be considered with paragraphs (15) and (21). 


Paragraph (26), page 10 


This paragraph is intended to eliminate “full-line forcing.” There is no objec- 
tion to “full-line selling” provided there is no forcing and the dealer acts volun- 
tarily. The same question discussed under paragraphs (15), (21), and (25) is 
raised. Otherwise there seems to be no objection. 


Paragraph (27), page 10 


The word “or” should read “and.” Otherwise the paragraph is a paraphrase 
of the Madison case and seems unobjectionable. 


Paragraph (28), page 11 


This paragraph applies only to data respecting future prices and seems un- 
objectionable. 


Paragraph (29), page 11 
The word “or” in line 3 should read “and.”’ 
Paragraph (30), page 11 


This paragraph if prefaced by the phrase “combining, conspiring and agreeing 
to promote, maintain, and carry out” would be unobjectionable. 


Paragraph (31), page 11 
This paragraph will be merged with paragraph (30). 
Paragraph (82), page 11 


This paragraph is a paraphrase of the Ethyl decision and is not intended to 
prevent S. O. J. from exercising its rights as a stockholder and seems un- 
objectionable. 
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CONFERENCE RECONVENED WEDNESDAY, FEBRUARY 12, 1941 
Paragraph (33), page 11 


The committee suggested the elimination of the word “suggesting” in line 1. 
The staff stated that this paragraph was not intended to limit the right of 
companies to post prices at its own stations. Such posting would not be consid- 
ered as a price “suggestion.” As phrased it is broad enough to prevent com- 
panies from suggesting retail prices for use at other than company-owned sta- 
tions. It appears to the committee that such practice is entirely lawful unless 
some penalty is inflicted for failure to adopt the suggestions. The staff was 
requested to rewrite the paragraph so as to make it clear that only improper and 
coercive suggestions would be banned. 


Paragraph (34), page 11 
This paragraph seems unobjectionable. 
Paragraph (35), page 12 


This paragraph seems unobjectionable as now drafted. The staff suggests that 
the scope of the paragraph be broadened. 


Paragraph (36), page 12 


The word “concertedly” should be inserted before the word “influencing” in 
line 1. 


Paragraph (37), page 12 


This paragraph presents a serious problem. While the staff’s objective seems 
desirable, the independents would not be bound and the result would be that 
the independents would get all commercial business. The staff and the com- 
mittee will give this matter further thought. The committee was asked to con- 
sider the problem raised by rural service station operators who complain that 
the majors install tanks for the farmers and sell them gasoline at less than 
the retail price. 


Paragraph (38), page 12 

This paragraph seems unobjectionable. 
Paragraph (39), page 12 

The word “or” in line 1 should read “and.” 

The paragraph is intended to eliminate the practice of excluding truck lines 
from participation in joint and proportional rates. The committee pointed out 
that the ICC will not permit the practice thought desirable by the staff and 
for this reason requested that the paragraph be eliminated. The staff will give 
further study to this legal question. There was no objection in principle on the 
part of the committee to the objective of the staff as now stated in the para- 


graph. Mr. Berquist believes that the paragraph should be broadened to pro- 
hibit individual refusals to participate. 


Paragraph (40), page 12 


This paragraph must be read in the light of section XI on Page 16 which is 
objectionable to the committee. Furthermore, if finally agreed upon the lan- 
guage should be changed to permit reasonable tolerances from specifications 
which recognize climatic and other changes of conditions, or to permit posting 
of minimum specifications. 


Paragraph (41), page 12a 


‘The staff concedes that every major company individually may sell its prod- 
ucts at any price it can get, provided that there has been no unlawful concert 
of action. The objection arises from the belief by the staff that the industry 
adopts a common method of fixing sales prices and by agreement uses arbitrary, 
uniform and fictitious factors in making its computations of its sales price. 
The committee suggested that the paragraph be prefaced by inserting the phrase 
“combining, conspiring or agreeing to charge’. There was considerable dis- 
cussion respecting possible methods of computing delivered prices but no specific 
suggestions were made by the staff, except that uniform formulae in existing 
contracts be eliminated. 


Section IV, page 13 (mandatory provisions )—Preamble 


The words “as such” should be inserted after the word “employees” in line 3. 
The words “are ordered and directed forthwith” should be deleted and the 
phrase “agree forthwith” substituted 
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Section IV, paragraphs (1) and (2) and section V, paragraphs (1) and (2), 
page 13 

Preliminarily, the staff stated that it is proposed to treat the antitrust and 
pipeline cases as a single issue, and to endeavor to settle the entire controversy 
by one decree to be entered in the antitrust case; that the pipeline cases could 
not be dismissed, however, without Mr. Jackson’s approval of the penalties, if 
any, to be enforced. 

Mr. Asbill then stated that he believed that the 8 percent rate of return 
tentatively fixed by the ICC, in his opinion, represented the ICC’s idea of maxi- 
mum tariffs only, and that the ICC would permit lower rates to be filed. 

The staff said that paragraph 1 was not intended to require any company to 
store oil except as an incident of transportation. 

The committee then pointed out that there are now pending two cases (crude 
and product lines) before the ICC in which the controversial matters are directly 
in issue: thatt all these questions should be determined by the ICC. Mr. Asbill 
replied that the ICC had no authority to settle the rebate question, and that 
the Attorney General had equal authority with the ICC to enforce (but not to 
fix) reasonable rates. 

The staff realizes that there are different practical considerations between 
crude and product lines; that it is more difficult to solve the problem with 
respect to product lines. 

The staff had no answer to the question why any company should be asked to 
transport oil for others at cost. 

The committee stated that if the staff intends to stick to its position that pipe- 
line operation must be at cost, the negotiations may as well cease; that if the 
staff has in mind a reasonable rate of return, the explorations should be con- 
tinued. It was made clear that the industry itself is divided upon the question 
whether high or low pipeline rates is more advantageous economically. 

Mr. Asbill stated that the Department had no definite views; that there was 
no present intention to force divorcement; that compliance with an ICC rate 
order would not preclude the Department from later suing on the theory that 
there had been rebates. 

The committee stated that if the majors could not in a settlement obtain secu- 
rity for the future from rebate attacks, the negotiations might as well cease. 

Mr. Asbill said that if the Department agreed to a specific rate of return (for 
example 8 percent) and earnings increased, tariffs would have to be lowered: 
that a future Attorney General would be bound by a decree of court in the anti- 
trust suit approving the agreed rate of return and holding it not to constitute a 
rebate thus giving the industry the security desired; that if conditions changed 
the decree could on petition be revised upward or downward. 

The obvious impracticalities of the existing ICC order were pointed out by 
both the staff and the committee. 

The staff stated that the economic aims of the Department were (1) to require 
pipelines to be operated as common carriers in fact and (2) by means of lower 
rates to give the independent producers an opportunity to ship to the market 
if he so desired. 

The tax saving to the industry from lower rates was stressed. 

The committee contended that the only purpose of high rates is to receive 
from independent shippers a compensatory fee for the service performed; that 
if there was no possibility of carrying oil for others, rates could be cut to 10 
percent of present rates, with resulting large tax savings. 

It was pointed out that any rate of return approved by the court would of 
necessity be based upon a rate fixed or approved by the ICC; that others than 
pipeline companies had an interest in the rates; that railroads might complain 
to the ICC which might order the pipelines to increase their rates; that any 
decree would have to be sufficiently flexible to protect the pipeline companies 
in such event. 

It was suggested by the committee that forcing a major with a full pipeline 
to carry oil for independents at low rates does not help the consumer because the 
major is compelled to ship part of his oil by rail at a high rate, thereby increasing 
the major's costs. 


Section VI, page 14 
The purpose of this paragraph is to compel defendants which do not now file 
tariffs with the ICC to do so in the future. 


It was pointed out that nondefendants are not affected and would produce an 
unfair result. 
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The question was raised whether any company which so desires, cannot now 
withdraw as a common carrier and become a mere plant facility. The staff be- 
lieves that the ICC would take immediate action if this were done. It is debatable 
whether the last Valvolene case decides this point. 


Section VII, page 14 


The words “as such” will be added in line 2 after the word “employees.” 
The paragraph is subject to the same objections made with respect to para- 
graph (15) on page 7. 


Section VIIT, page 14 


This paragraph is subject to the same objections made with respect to para- 
graphs (15), (21), and (25) on pages 7, 9, and 10. 


Section IX, page 16 


The words “as such” will be added after “employees” in line 2. 

The phrase “commission agents” in line 4 is objected to. 

The phrase “result in requiring” in line 6 is objected to. 

Substantially all problems raised by subparagraphs (1) to (18), inclusive, 
have previously been discussed and changes in prior paragraphs will cause 
changes in section IX. 

In the concluding clause the phrase “as further ordered and directed” should 
be eliminated and the word “agrees” substituted; "80" days should read “90” 
days. 


Section X, page 16 
The words “as such” should be inserted after “employees” and the phrase “are 
ordered and directed” should be eliminated and the word “agree” substituted. 
Other problems raised by this paragraph are discussed under paragraphs (15), 
(21), and (25) on pages 7,9,and 10. However, the paragraph as drafted is more 
restrictive than the akinten-dotmian Act and should be rewritten. 


Section XI 


The words “as such” should be inserted after ‘employees’ and the phrase ‘‘are 
ordered and directed” should be eliminated and the word “agree” substituted. 

The paragraph was objected to in principle by the committee who explained to 
the staff that the same plan had proved impractical when required under State 
laws and had been abandoned by State legislatures. 

The staff argued that the public was becoming specification conscious and 
that the adoption of the practice desired would help to cause better competition 
on quality of product. 

The conference ended with a discussion of possible penalties in the pipeline 
suits. Assuming a satisfactory settlement of all issues involved in the antitrust 
suit the staff will recommend to the Attorney Genera! and the Solicitor General 
the waiver of any claim for damages, 

The committee again emphasized that it will be more difficult to reach a reason- 
able settlement of the product line problem than the crude line problem; that a 
minimum tender which is reasonable for crude lines might be impractical with 
respect to product lines because of loss by contamination; that 25,000 barrels |!» 
generally considered the smallest practical tender for product lines. 


CIT: JS 
2/17/41 


MEMORANDUM RE METHOD OF TERMINATING ANTITRUST AND PIPELINE SUITS 
AGAINST THE O11. INDUSTRY 


The pipeline litigation involves no serious problem. If, as, and when a 
plan has been agreed to in the Mother Hubbard suit and put in the form of an 
adjudication or decree and actually entered by a court, the pipeline cases will 
he discontinued. In order that the record in each of these cases will show that 
the same issues cannot be raised again, the defendants should insist that decrees 
of dismissal containing self-explanatory preambles be entered. Any such decree 
would have to be approved by Thurman Arnold and also by the Solicitor General 
and the Attorney General. 

Mr. Arnold's ideas of the proper method of disposing of the antitrust suit are 
obscure to the staff, to the Exploratory Committee and probably to Mr. Arnold 


himself. What he has said and repeated on several occasions is that the defend- 
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ants should file answers or amended answers denying the averments of the bill, 
averring the immateriality of the allegations and setting up a plan for future 
operation. Upon a record made in this manner the court would be asked to enter 
a decree. Since the defendants, having approved the plan and being desirous of 
the termination of the litigation, will not object to the entry of a decree, it is 
obvious that the litigation must be terminated by a consent decree. 

The usual disadvantages of a consent decree are: (1) an inflexible method of 
operation is prescribed which specifically prohibits conduct of business in accord- 
ance with specified and condemned practices; (2) there is a possibility, if not a 
probability, that each defendant’s books, records, and method of operation will be 
continually investigated by the Department of Justice for the purpose of deter- 
mining whether restraints inrposed by the decree are being adhered to; (3) 
directors and officers conduct future business with the continuous threat of a 
contempt proceeding hanging over them. 

If these three principal disadvantages are to be eliminated in the method 
selected for termination of the antitrust case against the oil industry, the consent 
decree must: (a) terminate the litigation; (6) contain a provision that the court 
does not retain jurisdiction for the purposes of future modifications; and (c) 
in effect, constitute a dismissal of the bill of complaint. 

We are not sufficiently sanguine to believe that Mr. Arnold in his loose talk 
about eliminating the objectionable features of a consent decree would agree to 
any such result. 

We think that Mr. Arnold had in mind the type of procedure recently adopted 
in the automobile finance cases. 

The facts of this case were briefly as follows: 

In 1938 Ford, Chrysler, and General Motors and affiliated finance companies 
and 59 individual officers and directors were indicted for violation of the Sher- 
man Act. The principal allegations of the indictment were: (1) defendants 
discriminated against independent finance companies; (2) defendants coerced 
dealers to do their business with affiliated finance companies; and (3) defend- 
ants by their method of operation obtained exhorbitant, excessive, and concealed 
profits from the purchasers of financed cars. 

The decree contained a section imposing prohibitions against practices which 
Ford and Chrysler conceded to be in violation of the Sherman Act. General 
Motors refused to accept a consent decree and went to trial and the case against 
it has not yet been finally decided. 

The novelty of the Ford and Chrysler decree arose from the fact that two 
additional sections were included. The first provided in effect that the re- 
straints imposed would not be effective if General Motors was acquitted. (The 
plan of settlement therefore depended upon a subsequent contingency, i. e., the 
conviction of General Motors.) Second, a method was set up under which in- 
dependent or competing finance companies who were not defendants were per- 
mitted to “register” with the court, thereby obtain certain advantages in their 
dealings with the defendant finance companies and become at the same time 
econtingently restrained by the provisions of the decree affecting Ford and 
Chrysler practices. 

In order fully to understand Mr. Arnold’s meaning, we believe that the recent 
automobile finance case must be read in conjunction with such prior cases as 
United States v. Columbia Gas & Electric Corporation (104 C. C. H. Federal 
Trade Reg. Serv., par. 7428). In that case the court entered a consent decree 
enjoining numerous practices of the defendant, but specifically approved cer- 
tain other practices, the legality of which had been attacked by the Department 
and was not entirely free of doubt. 

We have been unable to find any case in which the Department agreed to the 
entry of a consent decree which terminated the litigation, eliminated future 
control of the defendant’s business by the court, or excluded the possibility of 
a citation for contempt. 

In his casual lectures to the industry, Mr. Arnold referred to International 
Harvester and International Business Machines cases. 

In the Harvester case a consent decree was entered and the court retained 
jurisdiction. From the point of view of the defendant, the decree turned out 
to be beneficial, because later the Department sought to reopen the decree and 
impose additional limitations. The Supreme Court held that under the circum- 
stances of the case it could not do so. 

We have carefully read the International Business Machines case and find 
that the only bearing that it has on the problem under discussion lies in the 
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fact that certain defendants did not go to trial and agreed to be bound by the 
terms of any consent decree entered against the remaining defendants. (For 
example, all the defendants in the oil case might now agree with the Depart- 
ment to accept any consent decree later entered against Standard of Jersey.) 

Further light is thrown upon Mr. Arnold’s statements by the packers consent 
decree of 1920 discussed in Swift & Co. v. U. S. (276 U. 8. 311). In that decree 
the preamble read as follows: 

“(the defendants] maintain the truth of their answers and assert their in- 
nocence of any violation of law in fact or intent, they nevertheless, desiring 
to avoid every appearance of placing themselves in a position of antagonism to 
the Government, have consented and do consent to the making and entry of the 
decree now about to be entered without any findings of fact, upon condition 
that their consents to the entry of said decree shall not constitute or be con- 
sidered an admission, and the rendition or entry of said decree, or the decree 
itself, shall not constitute or be considered an adjudication that the defendants 
or any of them have in fact violated any law of the United States.” 

In spite of this language, injunctive provisions were included in the decree. 

The whole problem is discussed at length in two articles in volume LIII, 
Harvard Law Review, pages 386 and 415. 

The apprehension felt particularly by the Phillips Co. that an adjudication in 
the antitrust case establishing the legality under the Elkins Act of a specific 
rate of return from pipeline operations would not bind the Government, seems 
unwarranted. 

U. 8S. v. International Harvester Co. (274 U. 8S. 693), stands for the proposi- 
tion that a consent decree binds the United States just as much as it binds 
the defendants. 


MEMORANDUM OF MEETING OF THE 22 MAJOR DEFENDANTS IN THE UNITED STATES 
Versus Or INDUSTRY SUITS IN THE OFFICES OF THE AMERICAN PETROLEUM 
INSTITUTE, NEW YorK City, 10: 30 a. M., FEBRUARY 20, 1941 


Forty-six members of the industry, as given on the attached sheet, met at the 
American Petroleum Institute in response to a call by Robert H. Colley, acting 
chairman of the group. 

Mr. Colley called the meeting to order and stated that the purpose of the meet- 
ing was to receive the report of the exploratory committee; second, to decide 
whether they wished to continue the negotiations with the Antitrust Division of 
the Department of Justice; and, third, to select the committee to carry on such 
negotiations. 

The chairman stated that a résumé of the subject matter discussed between 
the industry’s committee and the Justice Department staff had been prepared 
and circulated by the exploratory committee to the 22 principal major defendants 
and that opportunity would be given for questions and comment. He assumed, 
however, that each representative had familiarized himself with the material 
and was in a position to act upon the motion to continue negotiations. The 
chairman stated that unless there was anyone voicing a contrary opinion he 
would assume that a continuation of the negotiations was the wish of the indus- 
try. There being no voice raised the chairman declared it the will of the 
industry to continue the negotiations. 

The chairman then said that the selection of the committee was in order and 
that he hoped and expected that the industry would have the wisdom to continue 
the committee that had operated so successfully in the initial contacts with the 
staff, and the motion was made and seconded that the present committee be au- 
thorized to continue. The motion was put and carried unanimously. 

The chairman stated that if it was satisfactory to the assembled group he 
would suggest that the chairman be empowered to augment the committee, or to 
replace vacancies that might occur, in his discretion, in order to effectuate the 
work. Unless there was some objection he would assume that such procedure 
was satisfactory. No objection was offered.’ 

The chairman then said that Colonel Klein had discussed with him that some 
conditions interfered with his continuance as chairman of the negotiating com- 
mittee and the chairman said he would ask Colonel Klein to speak for himself 
and tendered the floor to Colonel Klein. 


1The chairman said that he presumed the assembled group had no objections to leaving 
the selection of a chairman for the negotiating committee to that committee and there 
was no objection voiced in this procedure. 
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Colonel Klein then talked to the group for 10 or 15 minutes, outlining their 
procedure in Washington, touching on some of the high points that had been dis- 
cussed, such as the price to commercial consumers; the split-dealer question ; the 
premium-gasoline question; lease agreements involving exclusive handling of 
company products—all these pertaining to the Mother Hubbard suit—and then 
spoke on the pipeline phase of the suit and emphasized its seriousness, stating 
that he did not believe the oil industry had faced litigation of such serious im- 
port, at least in many years. He felt that the staff was showing a very fair 
attitude in the negotiations and he thought there were good possibilities of 
accomplishing something through continued negotiation. 

The chairman said that it would conserve everyone’s time, and be much more 
helpful to the negotiating committee, if members of the industry who had sug- 
gestions to make on any topic covered by the agenda would reduce such sug- 
gestions to writing and send them to Mr. Edwin S. Hall, of the exploratory com- 
mittee—the original to be sent to New York and the carbon copy to the 
Shoreham Hotel in Washington. 

Colonel Klein stated that it would facilitate the early completion of these 
negotiations if the industry—each, by companies—would nominate a repre- 
sentative to be quartered in Washington to confer with the negotiating com- 
mittee from time to time and thereby relieve the committee of the impossible 
burden of attempting to sell each paragraph of the final plan to the industry, 
if and when they reached a satisfactory plan of settlement with the staff. As 
a result of a suggestion from someone present it was agreed that each company 
would nominate a representative, sending the name to the negotiating commit- 
tee, and the committee would call members of this group to Washington for 
conference from time to time as the necessity might arise. 

Mr. Don Emery, of Phillips Petroleum Co., stated the position that their 
company held and voiced a belief in the seeming impossibility of reaching an 
agreement with the staff which might involve placing a pipeline regulation under 
the courts rather than leaving it entirely to the ICC, where it now resided. 
There followed a considerable discussion about the method of negotiating. 

Senator Pepper talked and gave advice as to procedure, stating that he felt 
the points on which the committee and the staff could agree should be covered 
first, and the procedure by which it might be placed in force be left to the end, 
as being a more likely method of arriving at a satisfactory outcome. 

Mr. Richberg made the suggestion that when comments were sent to the 
negotiating committee it might be well—particularly for the Pacific coast com- 
panies—to state clearly how far they were willing to be represented in the 
negotiations and on what points they preferred not to be represented. 

Mr. German, of the Skelly Oil Co., stated he wanted to say in the meetin 
that their company had not yet decided whether they would be represented 
through this committee: that he would confer with his associates and that the 
committee would be informed at a later date. 

Mr. Green urged that the members of the industry continue to keep all refer- 
ence to the negotiations from the press, stating that the staff had agreed to do 
just that and had lived up to it very well. 

A number of questions were asked as to what the ultimate objective of the 
staff was and opinions were given in answer. 

At 12 o’clock a motion to adjourn was made and carried. 


IN RE AMERICAN PETROLEUM INSTITUTE 


The list of matters for discussion which was submitted by the Departmeut vu 
Justice is in the form of a proposed consent decree. The first six paragraphs 
relate to the institute. Heretofore, many antitrust cases have been closed, or at 
least temporarily closed, by entering a consent decree which enjoins in general 
and indefinite language, acts and activities of the defendants. In many of those 
cases, defendants have taken the position that, as their current activities were 
not in conflict with any of the terms of the decree, they would not be affected 
by its entry. In other cases the defendants have welcomed the general and 
indefinite terms of the decree on the theory that the case would be closed by the 
entry of the decree and leave them free to determine whether their acts violated 
the antitrust laws, to the same extent as before the decree was entered. We 
feel that the institute should have no desire to dispose of this case on any such 
basis. 
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The bill of complaint fails to identify any act of alleged misconduct on the 
part of the institute. The alleged forecasting of consumptive demands by the 
statistical department is the only activity which was suggested to the explora- 
tory committee as being in violation of the Sherman Act. In these circum- 
stances we feel that the institute should not consent to any decree which does 
not definitely and specifically describe and identify the particular act, practice, 
or course of conduct which is now being engaged in by the institute and which 
is to be discontinued. If the alleged practice of making and disseminating 
forecasts of consumptive demands is the only practice which the Department 
of Justice expects to be discontinued by the institute, the negotiations and the 
decree should be limited to that matter, so far as the institute is concerned. 

We feel that, while the institute should cooperate in an effort to settle this 
litigation, negotiations as to the institute should proceed on the basis that the 
Department of Justice identify the acts, conduct, and activities of the institute 
which it is contended are illegal and which are to be discontinued. 

The officers of the institute know of no act or practice which they consider 
violates the law and we should take the position that the Department of Justice 
should dismiss the complaint as to the institute unless it can point to some 
specific illegal act or conduct. 

If the institute is willing, in order to dispose of this litigation, to have a 
decree entered which will restrain it from engaging in acts, practices, and 
activities which are not in fact engaged in by it, we suggest for consideration 
the following form of decree: 

(1) Engaging in any activities for the purpose and with the effect of raising, 
depressing, fixing, pegging, maintaining, or stabilizing the prices of crude oil or 
any of its products; 

(2) Promoting, supervising, or enforcing, for the purpose and with the effect 
of unreasonably restraining trade and commerce among the several States, any 
policy, program, practice, or activity of any of the defendants or others engaged 
in producing, transporting, refining, and marketing petroleum and its products. 

(3) Promoting or sponsoring any program, agreement, or uniform operation 
among defendants or others for the purpose of restricting the production of 
crude oil or the manufacture of petroleum products to amounts suggested by the 
institute ; 

(4) Promoting or sponsoring any program, agreement, or uniform operations 
among defendants or others to restrict the production of crude oil or the 
manufacture of petroleum products, for the purpose and with the effect of un- 
reasonably restraining trade and commerce among the several States; 

(5) Promulgating and disseminating suggestions as to amounts of crude 
oil to be produced or the amounts of petroleum products which should be 
manufactured and maintained in storage by any defendant or others, for the 
purpose of indicating or establishing the amount of crude oil to be produced 
or the amounts of petroleum products which should be manufactured and main- 
tained in storage, pursuant to any agreement or program prohibited in para- 
graphs 3 and 4 hereof; 

(6) Promoting or sponsoring meetings of members of the institute, de- 
fendants, or others for the purpose of agreeing on or adopting any policy, pro- 
gram, or practice with respect to sales prices of petroleum products, price 
differentials, sales contracts, and margins of profits or for the purpose of raising 
depressing, fixing, pegging, maintaining, or stabilizing the prices of crude oil or 
any of its products. 

(7) Nothing contained in this decree limits the rights of the defendant 
American Petroleum Institute, its officers, directors, committees, representatives, 
agents, and employees to do or to agree to do, or cooperate in doing any act, 
or to engage in any practice not enjoined by the decree, including but not 
limited to the following: 

(a) Gathering, auditing, and disseminating information and statistics show- 
ing the amounts and location of production and stocks of crude oil and petro- 
leum products, daily refinery capacity, crude runs to stills, imports of petroleum 
and petroleum products ; trends as to production, runs to stills, stocks on hand, and 
consumptive demands or any statistical information related to past trans- 
actions and, in the absence of any agreement or program forbidden by para- 
graphs 3 or 4 hereof, making and disseminating forecasts of overall demands 
for gasoline, fuel oil, aviation gasoline, and other petroleum products and calcula- 
tions of overall requirements of production to meet the demands forecasted. 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1387 


(b) The republication and dissemination of forecasts, statistics, or other 
information prepared by the Bureau of Mines or other governmental or adminis- 
trative bodies, with interpretative, dissenting, or augmentative comments; 

(c) Promoting, sponsoring, or opposing laws, regulations, and orders wherever 
proposed, enacted, or made relating to conservation, proration, cooperative de- 
velopment, unit operations, well spacing, or production methods ; 

(d) Promoting and sponsoring programs and policies among those engaged in 
producing crude oil, for cooperative development by unit operations and other 
methods intended to prevent underground or surface waste of oil and gas; 

(e) Promoting and sponsoring meetings of members of the institute, defend- 
ants, or others or engaging in activities for the purpose of molding policies and 
agreeing on a program with respect to taxation, regulation or legislation affect- 
ing the oil industry in all or any of its branches. 


OBJECTIONS TO SUGGESTIONS MADE BY THE DEPARTMENT OF JUSTICE 


1. We object to suggestion No. 1 for the reason that it is too general and 
indefinite. If there is any activity of the institute which the Government con- 
tends has the effect of raising, depressing, fixing, pegging, maintaining, or 
stabilizing prices, such activity should be the subject of discussion, negotiation, 
and decree. If there is no such activity, this item should come out. 

2. This item is also objectionable because of its general and indefinite character. 
Under this paragraph every useful activity of the institute would be prohibited. 

In 1934 Mr. Boyd prepared a statement which covered the institute’s various 
activities as of that date, copy of which has been furnished each member of 
the committee. Most of those activities related to production, transportation, 
refining, or marketing of petroleum and its products and most of them would 
be enjoined under the wording of item No. 2, although no one would contend 
that any of these activities, with the possible exception of forecasts by the De- 
partment of Statistics, would be considered violative of the Sherman Act. 

Item No. 2 would restrain the institute from engaging in any activity for the 
purpose and with the effect of molding business policies and practices of the 
defendant and members of the industry. Among activities which would be 
restrained are the following : Uniform methods of oil accounting ; standardization 
of oilfield and refinery equipment and other materials and standard specifications 
for same; policies with respect to, drilling and producing practices, uniform meth- 
ods of measuring, sampling and testing natural gas and natural gasoline prod- 
ucts, pipeline corrosion, disposal of production wastes, fire prevention in oilfields, 
disposal of refinery wastes, corrosion of refinery equipment, fire prevention in 
refineries, disposal of marketing wastes, fire prevention in marketing, marketing 
equipment, policies with respect to—legislation, accident prevention, secondary 
recovery methods, separate posting of gasoline prices and taxes, taxation, rules 
relating to tanker and barge transportation, fair-trade practices, policies relating 
2 conservation, proration, and all dissemination and discussion of statistical 

ata. 

Item No. 2 of the suggestions made by the Department of Justice should be 
eliminated entirely. If the Department has in mind some specific activity of 
the institute which it contends has violated the law, negotiations should be 
carried on in connection with that particular matter and, if an agreement should 
be reached that the institute should be restrained as to such matter, the order 
should be limited to that specific thing. 

It is our opinion that all of the statistics collected, published and disseminated 
by the institute, including the occasional forecasts by Mr. Van Coven, are legal 
and proper and there is no occasion for abandoning any of the present activities 
of this department. In view of the consent decrees which were entered in 
U. 8S. v. Kraft Paper Association, U. S. v. National Container Association, and 
U. 8. v. Stevenson, Jordan and Harrison cases, we can see no reason why the 
Department of Justice should insist on item No. 3 suggested by it or the revised 
version of item No. 3 contained in the report of the Exploratory Committee. 

4. We know of no activity of the institute relating to the production or manu- 
facture of petroleum products which is even questionable; however, the Depart- 
ment of Justice must have something in mind and it should be willing to identify 
the particular activity of the institute which it desires or expects to restrain 
under provisions of item No. 4. This particular item is much broader than the 
complaint and would restrain acts which cannot possibly be considered as viola- 
tive of the Sherman Act. 

5. This paragraph should be divided into two parts; 
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(1) That part relating to meetings for the purpose of fixing prices or molding 
policies relating to prices ; 

(2) That part relating to meetings for the purpose of molding policies relating 
to amounts of petroleum products to be manufactured, maintained in storage, 
use of transportation facilities, and marketing policies. 

The first part relating to fixing of prices, should be entirely eliminated because 
the institute has never promoted or sponsored meetings for that purpose. 

The second part should be eliminated, but, if the Department has in mind any 
particular policy or practice which has been agreed upon at meetings sponsored 
by the institute and which is contrary to law, such matter should be the subject 
of negotiation. 

6. This item should be eliminated entirely. It is not covered by the complaint 
and, as the institute and its representatives have never engaged in the character 
of activity covered by that item, there is no reason why it should be the basis 
of negotiation or should be included in a decree. 


REVISED AGENDA FOR DISCUSSION BETWEEN THE STAFF OF THE DEPARTMENT OF 
JUSTICE AND NEGOTIATING COMMITTEE OF THE PETROLEUM INDUSTRY 


O7 


February 27, 1941 


United States v. American Petroleum Institute et al., Civil Action No. 8524, 
District of Columbia ; 


United States v. Great Lakes Pipe Line Company, Civil Action No. 1838, District 
of Delaware ; 


United States v. Phillips Petroleum Company, and Phillips Pipe Line Company, 
Civil Action No, 182, District of Delaware ; 


United States v. Standard Oil Company (Indiana), Civil Action No. 201, Northern 
District of Indiana; 


And potential pipeline rebate cases. 


I. The Negotiating Committee of the industry presents the following agenda 
as a possible basis for further discussions between it and the gentlemen of the 
staff of the Department of Justice. 

II. That the defendant, American Petroleum Institute, its officers, directors, 
members, committees, representatives, agents, and employees as such will 
refrain from : 

(1) Engaging in any activities for the purpose and with the effect of raising, 
depressing, fixing, pegging, maintaining, or stabilizing the prices of crude oil 
or any of its products; 

(2) Promoting, supervising, or enforcing for the purpose and with the effect 
of unreasonably restraining trade and commerce among the several States, any 
policy, program, practice, or activity of any of the defendants or others engaged 
in producing, transporting, refining and marketing petroleum and its products; 

(3) Promoting or sponsoring any program, agreement or uniform operation 
among defendants or others for the purpose of restricting the production of crude 
oil or the manufacture of petroleum products to amounts suggested by the insti- 
tute ; 

(4) Promoting or sponsoring any program, agreement or uniform operations 
among defendants or others to restrict the production of crude oil or the manu- 
facture of petroleum products, for the purpose and with the effect of unrea- 
sonably restraining trade and commerce among the several States; 

(5) Promulgating and disseminating suggestions as to amounts of crude oil 
to be produced or the amounts of petroleum products which should be manu- 
factured and maintained in storage by any defendant or others, for the purpose 
of indicating or establishing the amount of crude oil to be produced or the 
amounts of petroleum products which should be manufactured and maintained 
in storage, pursuant to any agreement or program prohibited in paragraphs 3 
and 4 hereof; 

(6) Promoting or sponsoring meetings of members of the institute, defend- 
ants or others for the purpose of agreeing on or adopting any policy, program 
or practice with respect to sales prices of petroleum products, price differentials, 
sales contracts and margins of profits or for the purpose of raising, depressing, 
fixing, pegging, maintaining, or stabilizing the prices of crude oil or any of its 
products ; 
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(7) Nothing contained in this decree limits the rights of the defendant, Ameri- 
can Petroleum Institute, its officers, directors, committees, representatives, agents 
and employees to do or to agree to do, or cooperate in doing any act, or to engage 
in any practice not enjoined by the decree, including but not limited to the follow- 
ing: 

(a) Gathering, auditing and disseminating information and statistics show- 
ing the amounts and location of production and stocks of crude oil and petro- 
leum products, daily refinery capacity, crude runs to stills, imports of petroleum 
and petroleum products; trends as to production, runs to stills, stocks on hand 
and consumptive demands or any statistical information related to past trans- 
actions and, in the absence of any agreement or program forbidden by para- 
graphs 3 or 4 hereof, making and disseminating forecasts of overall demands 
for gasoline, fuel oil, aviation gasoline and other petroleum products and calcu- 
lations of overall requirements of production to meet the demands forecasted. 

(b) The republication and dissemination of forecasts, statistics or other in- 
formation prepared by the Bureau of Mines or other governmental or administra- 
tive bodies, with interpretative, dissenting, or augumentative comments ; 

(c) Promoting, sponsoring or opposing laws, regulations and orders wherever 
proposed, enacted or made relating to conservation, proration, cooperative devel- 
opment, unit operations, well spacing, or production methods ; 

(d) Promoting and sponsoring programs and policies among those engaged 
in producing crude oil, for cooperative development by unit operations and other 
methods intended to prevent underground or surface waste of oil and gas; 

(e) Promoting and sponsoring meetings of members of the institute, defend- 
ants or others or engaging in activities for the purpose of molding policies and 
agreeing on a program with respect to taxation, regulation or legislation affecting 
the oil industry in all or any of its branches . 

III. That the major and secondary company defendants herein, their sub- 
sidiaries, successors, officers, directors, agents, employees as such, and all persons 
claiming to act in behalf of any of them will refrain in transactions in interstate 
commerce from: 

(1) Entering into agreements or arrangements with ether any defendants for 
the purpose and or with the effect of monopolizing, or eliminating competition 
with respect to the acquisition of potential developed or undeveloped or eventing & 
meonepely of the developed or undeveloped crude oil reserves in ef the United 
States; provided, however, that this previsien shal net prohibit reasonable and 
nen menepelistie agreements for the joint exploration, aeqisition er development 
wf pesos ba eeferedtitte ae tre atte te etek other af Hitereste te weds tte poets 
0 08 So pereey att Cperobe Sa o6 Wen Wer Samer 

(2) Jointly or collectively suggesting, promulgating or adopting, exeept when 
pursuant te governmental regulation er appreval the amounts of crude oil to 
be produced, utilized or maintained in storage and the amounts of petroleum 
products to be manufactured, maintained in storage or distributed, or promoting 
and entering into agreements, programs or arrangements among defendants or 
with others to restrict, dominate or control crude oil production, storage or 
utilization a®d or the manufacture, storage or distribution of petroleum products, 
provided that this provision shall not prohibit the unitization of developed or 
undeveloped areas ner the aeqttisitien; sele or ether disposition ef divided or 
tadivided interests in any property or properties inelhided in a designated ares 
er areas embraeed in @ plan fer unitisation er cooperative development; nor 
shall it prohibit well spacing agreements or plans for conservation of natural 
resources, ineliding the velintery eurtaiiment plan in effeet in California- 

(3) Jointly or collectively agreeing among themselves to receive or individually 
refusing to receive in crude oil gathering lines from independent producers or others 
less crude oil than the amounts legally tendered and offered for such transporta- 
tion and legally required to be received in such pipelines; provided; 

eottttted te His pases: shal be eetetetieedd te seepttee thie eperation 
of erude eit gathering Hines contrary te State laws er regulations: 

(4) Combining and agreeing to raise, depress, fix, peg, maintain or stabilize 
prices to be paid by defendants for crude oil at producers’ wells or at gathering 
pipeline connections or and prices at which crude oil is to be sold. 

(5) Jointly or collectively preventing or interfering with the establishment or 
maintenance of an oil exchange for the purchase and sale of crude oil. 

(6) Jointly, collectively or individually adopting or following the practice of er 
requiring or compelling crude oil producers or others to sell their crude oil as a 
condition to the acceptance of the crude oil for transportation by pipeline as a 
common carrier. 
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(7) Combining and agreeing, other than for the purpose of establishing rates 
with connecting or participating carriers, to fix and maintain charges for gather- 
ing, transportation and storage of crude oil in gathering and trunk pipelines. 

(8) Combining and agreeing among themselves and with other common car- 
riers other than connecting or participating carriers to fix and maintain charges 
for transportation and storage of petroleum products in gasoline and petroleum 
products pipelines except when the parties to any such agreement are the owners 
of said pipelines or of the, voting stock thereof. 

(9) Jointly, collectively or individually making agreements with railroad com- 
panies or other common carriers, for the adoption or maintenance of rates for 
the transportation of petroleum products, if the purpose and effect thereof shall 
be to establish or maintain a fixed ratio for rail and pipeline rates between com- 
petitive points, unless such agreements are approved by the Interstate Com- 
merce Commission or by any State regulatory body having jurisdiction over the 
rates concerned. 

(9) Jointly, collectively or individually conspiring with railroad companies or 
other common carriers to adopt, establish and maintain agreed-upon freight rates 
for the transportation of petroleum products by pipeline, railroad, or other common 
carrier facilities, and from maintaining or continuing in effect pipeline rates for 
petroelum products established through agreement or conspiracy with any railroad 
company; 

(10) Granting or receiving, directly or indirectly, by or through dividends or 
any other means or device whatsoever, any sums of money or other valuable 
considerations which shall constitute refunds, rebates, offsets, discriminations, 
concessions or reductions against and from the regular tariff charges applicable 
to the interstate shipment of crude petroleum, gasoline and petroleum products 
tet dee tte detest etipertte ct tere tted te adit pomtteet catheteltee ee ep athe 
sidiaries; over any pipeline system or systems; previded; however; that reeeipt by 

@ defendant of dividends oF profite from pipeline operations shall not be eon- 
sidered in violation of thie provition, when the terifie of said pipelite tre pre 

fe hereinafter 

(11) Jointly or collectively coercing railroads, or their representatives, to 
establish and maintain rail rates for petroleim products for the purpose and with 
the effect of eliminating competitors; jointly or collectively exerting influence, by 
means of threats or coercion, upon and conniving with officials, traffic managers 
and other employees of railroad companies and National, Territorial, or district 
freight associations, committees and agents to cause railroad companies to establish 
and maintain rail freight rates or rate structures for the transportation of petroleum 
products for the purpose or with the effect of eliminating competition, discriminating 
against competitors, or monopolizing the distribution and sale of petroleum products 
in any area: Provided, however, That this provision shall not prohibit joint or 
collective presentation of views and contentions respecting the economic pro- 
priety of existing or prospective rail rates, or concerted efforts to obtain revisions 
of rates believed by defendants to be economically unjustifiable, or to abridge the 
right of the defendants, severally or jointly, to file with the proper regulatory 
commission petitions or complaints challenging the lawfulness of any common or 
contract carrier rate, charge, classification, regulation, or practice alleged by 
defendants to be unjust, unreasonable, unduly discriminatory, unduly preferen- 
tial, or prejudicial. 

(12) Jointly; collectively, or individually acquiring and maintaining control, by 
means of contracts, leases, program pooling arrangements, charter parties and 
agreements, over tankers and barges owned by others, for the interstate trans- 
portation of crude oil and petroleim prod" cts, in excess of the capacity reason- 
ably expected to be utilized by any @ defen: jant in its own business fer the tte 
pose end with the effeet of injuring competitors or monopelising al stieh freilities: 

(13) Combining and agreeing to fix and maintain, directly, or indirectly, rates 
for the interstate transportation of crude oil or petroleum products by tanker or 
barge, or combining and agreeing to manipulate, influence, raise, or lower charter 
party rates for use of tankers or barges: Provided, however, That this provision 
shall not prohibit agreements in the ordinary course of business for the chartering 
of vessels or the transportation of merchandise in vessels. 

(14) The committee believes the defendants will not be found to object to the 
principle apparently embraced in the prohibition appearing under this number in 
the original agenda. Three objections to the phraseology in the staff’s agenda 
impress the committee. They are jointly or collectively combining and agreeing 
to follow, or following, the practice of distributing their petroleum products at whole- 
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sale only through facilities, such as bulk plants and water terminals, operated by 
persons, firms, or corporations whose buying, selling, and operating policies the de- 
fendants are able to control or dominate: 

1. As presently phrased the paragraph is broad enough to prevent a defendant 
from agreeing with his own employee or commission agent that the latter would 
follow the operating policy of the defendant. 

2. The phrase ‘“‘able to control or dominate’’ is vague and indefinite and must 
be restated to indicate the types of domination and control disturbing the staff. 

3. The word “or” appearing between the word ‘“‘follow’’ and the word “follow- 
ing’’ must be changed to ‘‘and.’’ Otherwise two defendants who unknowingly 
happen to adopt a common practice would find themselves in violation of the 
decree to be entered in this cause. 

Possibly the difficulties with paragraph 14 can be solved by making it read: 

‘(14) Jointly or collectively combining and agreeing with other defendants to 
follow end felewing the practice of distributing their petroleum products at 
wholesale only through facilities such as bulk plants and water terminals owned 
or leased and operated by persons, firms or corporations whose buying, selling 
and operating policies the defendants have the teget right to control.” 

(15) Maintaining, enforcing, insisting upon, or threatening to collect or collec- 
tion of penalties under, provisions in existing contracts, supplements to, or 
mcdifications thereof, with jobbers, distributors, operators of service stations or 
other retail outlets or commercial consumers for the sale fer resale of petroleum 
products, merchandise, supplies or other commodities which require, directl 
indirectly, that purchasers buy all their requirements of such commodities from 
the defendant with whom the contract is entered into; and in the future from 
entering into contracts with jobbers, distributors, operators of service stations or 
other retail outlets, or commercial consumers for sale fer resale or making sales of 
petroleum products, merchandise, supplies or other commodities on the written 
or oral condition, agreement or understanding that the purchaser shall not pur- 
chase for resale or use, or deal in, the petroleum products, merchandise, supplies 
or other commodities of a competitor or competitors of seller: 
thet the et ete 


OHHH 
ari wel thy te the jobber op diatetbttter- 

(16) Combining and agreeing to adopt uniform provisions of contracts for the 
sale of petroleum products at wholesale to jobbers or distributors relating to term 
and cancellation, basic price, basing points, minimum prices, margins allowed, 
minimum and maximum requirements, local price protection, territorial limita- 
tions, handling of full lines, exclusive dealing arrangements and penalties, desig- 
nated price leaders, resale prices, quantity discounts, differentials in price between 
grades and brands and price differentials based on exclusive dealing status of 
purchasers. 

(17) Jointly, or collectively or individually fer the purpese of HE ere 
prehitiot on eliminating a eompetiter, forcing or coercing owners or users of wholesale 
distributive facilities to sell, lease, or otherwise transfer control over, any such 
facilities to a defendant through threats of ruinous competition, promises of 
guaranteed margins, making of unwarranted and excessive loans of money, 
offering of free equipment or other valuable property or services to customers of 
such owners or users, or sales of petroleum products at unreasonably low prices; 
or individually for the purpose of destroying competition or eliminating a competitor. 

(18) This paragraph is open to all the objections stated with respect to para- 
graph 14. Its objections perhaps can be met by rewriting the paragraph to read: 

(18) Jointly or collectively combining and agreeing with other defendants to 
follow and following the practice of distributing their petroleum products at 
retail only through service stations or other retail outlets owned or leased and 
operated ‘by persons, firms, or corporations whose buying, selling, and operating 
policies the defendants have the tegeal right to control.” 

(14) Jointly or collectively combining and agreeing to follow, or following, the 
practice of distributing their petroleum products at wholesale only through facilities, 
such as bulk plants and water terminals, operated by persons, firms or corporations 
whose buying, selling, and operating policies the defendants are able to control or 
dominate: 

(19) Jointly or collectively, or individually, fer the purpese ef destroying 
eee petted er elite 4 ccaeaaainats forcing owners, eee or users of 
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service stations or other retail outlets to sell, lease, or otherwise transfer to control 
of a defendant any such facility through threats or ruinous competition, promises 
of guarantee margins, loans of money or equipment, granting use of nationwide 
credit card service, granting of price differentials to exclusive operators, granting 
of advertising allowances, or sales of petroleum products at unreasonably low 
prices, or individually for the purpose of destroying competition or eliminating a 
competitor. 

(20) Granting any differentials in prices for petroleum products in sales made 
to exclusive operators of service stations or other retail outlets which are not 
granted to competing nonexclusive operator purchasers of petroleum products, 
in excess of a due allowance for differences in the cost or sale or delivery resulting 
from the differing methods or quantities in which such products are sold or 
delivered to said two classes of operators. 

(20) Granting any differentials in prices for petroleum products in sales made to 
exclusive operators of service stations or other retail outlets while denying such dif- 
ferentials to competing nonexclusive operator-purchasers of petroleum products of 
like grade, quality and quantity. 

* * * (20B) Granting concessions of value to purchasers of petroleum products for 
resale while denying such concessions to competing reseller-purchasers of petroleum 
products of like grade, quality, and quantity. 

(21) Maintaining, enforcing, or insisting upon the provisions in existing leases 
for service station or other retail outlet properties and the equipment for the 
dispensing of petroleum products and for use in retail operations which require, 
directly or indirectly or result in requiring, that the lessee shall deal in only the 
petroleum products or merchandise sold, distributed, or approved by the lessor; 
and from entering into future leases (for service station and other retail outlet 
properties and dispensing and service equipment) providing, or entered into with 
the written or oral condition, agreement, or understanding that lessee shall not 
use or deal in the petroleum products, merchandise, supplies, and other com- 
modities of a competitor or competitors of the lessor: ditetceterd deren ob bee E 
the prohibition of thie paragraph shall net be applicable te contracts relating te 
pentttes He be tte tpeH fet pheperty cartteed op deteed Het defendiHt tod tensed 
se attteteed te tHe ates eretitetHte pttpte ee te dre preted ef Het bettses ae 
sttbtettses 

(22) Enforcing any cancellation clause in existing leases for service stations or 
other retail outlets providing for less than 60 days prior notice in writing, and 
cancelling any existing lease for service stations or other retail outlets without 
giving 60 days prior written notice of such intention to the lessee: Provided, how- 
ever, That this provision shall not be construed as preventing cancellation forth- 
with for breach of a term, condition or covenant of the lease. 

(23) Entering into any leases of, or contracts for operation of, service stations or 
other retail outlets, owned by or under lease to a defendant, for a period of less 
than 1 year unless defendant’s right of possession shall sooner terminate. Such 
leases may contain a cancellation clause providing for at least 60 days prior written 
notice of intention to cancel without cause and forthwith for a breach of a term, 
condition or covenant of the lease. 

(24) Forcing any lessee-operator of a service station or other retail outlet to 
follow the dictates of defendant lessor in operating of such service station or other 
retail outlet except on the terms and conditions expressly provided for in the lease 
of possession or contract for operation: Reevided; however, That this provision 
steer te tebe edtteerttestttet or premetional instruetion of 

(25) Permitting their owned or leased service stations or other ret: ii) outlets 
to be operated, conducted or managed by other than regular and ordinary employees 
of a department or by lessee operators who are free in every respect to purchase petro- 
leum products and other merchandise from whomsoever they desire and lo operate their 
stations entirely free from any dictation or coercion of defendants. Persens whese 
Stetus as either # direet employee of a defendant or as & lessee and independent 
vender is net made elear by the terme of employment or by the lease: 

(26) Compelling, coercing or forcing any purchaser of petroleim products for 
resale also to dea) in or sel] other merchandise manufactired or sold by @ manu- 
facturer or supplier other than a defendant, upon which defendant receives a 
secret commission or concession, and such purchaser does not desire to deal in or 
sell such merchandise. This provision shall not be construed as prohibiting full- 
line selling as distinguished from full-line coercing. 

(26) Compelling, coercing or forcing any purchaser of petroleum products or other 
merchandise for resale to handle, deal in or sell petroleum products or other merchandise 
manufactured, sold, promoted or sponsored by defendant, or on which defendant re- 
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ceives a secret commission or concession from a manufacturer or supplier, and not 
desired by such purchaser: 

(27) Combining and agreeing to (a) raise, depress, fix, peg, maintain or stabi- 
lize sales prices for petroleum products, margins allowed to jobbers, distributors 
and dealers of petroleum products, price differentials between and among various 
grades of petroleum products, prices and quotations gathered and reported by 
trade journals, or prices at which purchasers of petroleim prod'icts from defend- 
ants resei] such petroleum prodcts, or (b) establish and maintain policies in 
pricing petroleim products, or the formulas, factors, or bases used in determining 
prices for petroleum products. 

(28) Conferring on, reporting, or exchanging among themselves data and infor- 
mation concerning fut ire prices of erde oil or petrole'1m prod" cts for sale, distri- 
bution, resale or transportation within the United States. This provision does 
not prohibit negotiations for individual transactions between defendants or the 
announcement by individual defendants in the ordinary course of business of 
future changes to be made in prices, or quotations to customers for f: it're delivery, 
oe the exchenge of date and information relating te ceonemie 
afeet fete 

(29) Combining, conspiring and agreeing to promote, organize and utilize, or 
knowingly participate in, purchasing programs which remove petroleum products 
from competitive markets fer the purpese and arith: the otheat ef deste porpe. 
bet grodatts Epeates 


(30) Combining, conspiring and agreeing to maintain or carry out any program 
by which selected defendants post and publish prices for the sale of petroleum 
products in tank car, tank wagon, barrel and gallon lots in arbitrarily adopted 
marketing areas of the United States and all other defendants follow such posted 
prices in selling and contrac ting to sell petroleum products in each of such areas. 

(31) Combining, conspiring and agreeing to promote, sponsor, carry out or 
take part in any other program, arrangement, scheme or device for the establish- 
ment and maintenance of prices for petroleum products, by means of which de- 
fendants agree te follow prices posted, published, announced or used by selected 
defendants or others for the sale of petroleum products in the United States or 
any area thereof. 

(32) Combining, conspiring and agreeing to cause, or individually causing, 
defendant Ethyl Gasoline Corp. to refuse tetraethyl lead blending licenses to 
refiners and others who sell petroleim products at prices below the prices at 
which defendants sell their petroleim prodnets: Provided, however, That nothing 
herein contained shall be constrved as preventing any defendant which shall be a 
stockholder of Ethyl Gasoline Corp. from exercising its lawful rights as such, or 
from freely voting said shares at stockholders’ meetings, or as preventing any 
director, officer, agent or employee of any defendant from performing the duties 
of director, officer, agent or employee of said Ethyl Gasoline Corp. 

(33) Suggesting, maintaining, or enforcing prices at which jobbers, distributors 
or operators of service stations and other retail outlets resell petroleum products, 
except as authorized by applicable State er Federal laws. 

(34 Making, or causing to be made, inspections and surveys for the purpose 
of ascertaining the identity of resellers who sell at prices less than those posted 
and charged by defendants, and reporting of the identity of a price cutting 
reseller to his supplier for the purpose or with the result of forcing or coercing 
such reseller to raise his prices or lose his source of supply. 

(35) Selling petroleum products to service stations or other retail outlets 
at unreasonably low prices, or operating service stations or other retail outlets 
at a loss, for the purpose of eliminating a competitor or destroying competition : 
Provided, however, That nothing herein contained shall prevent sales made in 
good faith, to meet an equally low price of a competitor. 

(36) Concertedly forcing or concertedly influencing railroad companies to re- 
fuse leases for, cancel existing leases for, or raise rentals on, sites on which are 
located trackside service stations selling petroleum products at prices below 
those of defendants. 

(37) It was apparent to the committee, and to the staff after the committee’s 
discussion, that the proposed treatment of the commercial consumer problem is 
wholly impractical. Neither the staff nor the committee have been able to 
advance a practical solution. The staff and the committee should strive to bring 
about desirable changes in present commercial consumer practice. In consider- 
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ing this problem it must be borne in mind that the decree will be binding only on 
the parties to the suit. 

(38) Combining, conspiring, and agreeing on prices for petroleum products to 
be submitted as bids on contracts for the purchase requirements of petroleum 
products by Federal, State, county, and municipal governments and subdivisions 
thereof, public utilities and large industrial organizations, and or nominating, 
selecting or designating the low bidder on such requirements. 

(39) (This paragraph was drawn for the purpose of requiring the defendants 
to permit truck lines to participate in joint and proportional rates. As the ICC 
does pet permit this practice, the paragraph has been tentatively withdrawn by 
the staff. ) 

(40) Selling or distributing petroleum products under a defendant’s widely 
advertised brand in a given area when in fact such petroleum products do not 
meet the specifications and quality of the brand which has been held out to the 
public in such area as representing products manufactured under the specifica- 
tions posted and advertised by defendant: Provided, however, Variations from 
specifications no greater than those resulting from good manufacturing practices, 
deterioration of merchandise after manufacture or accidental contamination are 
not prohibited hereby. 

(41) Combining, conspiring, and agreeing to charge purchasers of petroleum 
products prices prevailing at arbitrarily adopted base points regardless of point 
of origin or manufacture of such products and to charge such purchasers all 
rail freight rates from the arbitrarily adopted points to purchasers’ destinations 
regardless of the freight rates in effect from actual point of origin and the actua) 
methods of transportation used to move such products to purchasers’ destina- 
tions, or the charges actually incurred in making such delivery to purchaser 
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MARCH 21, 1941. 
Re United States v. A. P. I. et al. 
Colonel Harry T. Kiern, 
Evecutive Vice President, The Texas Co., 
Rockefeller Center, New York, N.Y. 


Dear CoLonet Kietn: Mr. Hall is occupied with preparations for the hearing 
before the Cole committee of the House scheduled to commence on April 1 and 
has asked me to prepare and send to each member of the Industry Negotiating 
Committee a report upon our activities in Washington during the past 2 weeks. 

In accordance with the plan approved before the committee adjourned on 
March 7, Mr. Hall and I returned to Washington on Tuesday evening, March 11, 
and had sessions with the staff not only during the balance of that week, but 
on Monday, Tuesday, and Wednesday of the week of March 17. 

You will recall that at the conclusion of the committee’s sessions with the 
staff, Mr. Asbill suggested that the size of the combined groups made a redrafting 
job difficult and that more rapid progress could be made if 2 representatives of 
the industry met with 2 representatives of the staff for the purpose of clarifying 
and rewriting the agenda and for the additional purpose of solving or attempting 
to solve the problems with respect to which there was substantial disagreement. 
You will also recall that Mr. Asbill had assured Mr. Hall and me that the staff 
would only be represented by himself and 1 or 2 of his associates. 

When we met on the morning of March 12, the staff was represented by Messrs. 
Asbill, Snyder, and Berquist and for a short time rapid progress was made. Later 
in the day Dr. Stocking appeared in his capacity as a member of the Attorney 
General’s consent decree committee. As he had neither participated in prelimi- 
nary discussions between the staff and the industry committee and was not fully 
informed respecting either the objectives of the Government in the Mother 
Hubbard suit or the contents of the bill and had only the vaguest ideas about 
the contents and meaning of the antitrust laws; and, as he had the erroneous 
impression that the Government desired to write a code of fair practice for the 
industry, progress during the balance of the week was extremely slow. 

Dr. Stocking was not present at the conferences held during the week of 
March 17 and we found the other members of the staff cooperative, constructive, 
and reasonably sympathetic toward the industry points of view which we 
presented. 

Mr. Arnold unexpectedly joined the conference on March 17 for the purpose of 
warning the industry subcommittee that he had neither read nor approved the 
original or revised agenda and that a difference of opinion might arise in the future 
between the negotiating committee headed by Mr. Asbill and the general consent 
decree committee (of which Dr. Stocking is a member). During the course of 
his statements, he emphasized that the source of disagreement might be the form 
of the decree. It was quite apparent to Mr. Hall and me that this visit had been 
inspired by Dr. Stocking, who had previously stated to us that, so far as he person- 
ally was concerned, he favored a consent decree containing customary injunctions 
and restraints. Mr. Hall and I explained to Mr. Arnold that we had been working 
for some 6 weeks upon substance and not upon form and that there was a clear 
understanding between us and the staff that at the appropriate time we would 
make every effort to prepare a decree for his approval along the lines originally 
suggested by him to Mr. Andrews and me. We repeated what the entire committee 
had previously said to Mr. Asbill to the effect that in our judgment all questions 
relating to the form of the decree could properly be postponed until an agreement 
had been reached on substance. Mr. Arnold finally left, apparently satisfied that 
this method of proceeding with the conferences was entirely satisfactory. 

We are enclosing herewith a redraft of the agenda in which we have attempted 
to cover the entire scope of the Mother Hubbard suit, with the exception of the 
matter dealing with the activities of the American Petroleum Institute and the 
product pipelines. Each of these paragraphs has been tentatively approved by 
Messrs. Asbill, Snyder, and Berquist with the exception of articles V and VI 
relating to rates of return upon crude pipeline systems. In the enclosed report 
we have appended to each paragraph comments indicative of the position of the 
staff and the reasons for the changes which have been made. 
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It is, perhaps, needless to say that the enclosed report contains extremely 
confidential information which, at the present stage of the proceeding, should 
not be made available to anyone except the members of the negotiating com- 
mittee. 

It is our understanding with the staff that the conferences with the entire 
industry committee will be reconvened on Tuesday, April 1, unless the hearings 
of the Cole committee make it impossible for Mr. Hall or any other member of 
the committee to be present. Upon the assumption that there will be no conflict, 
Mr. Hall and I have reserved accommodations for the entire industry committee 
at the Shoreham for Monday, March 31, with the hope and expectation that 
the committee can spend the entire day discussing the enclosed report. 

I am sending a copy of this letter and of the enclosure to each member of 
the committee. 

Very truly yours, 


CHARLES I. THOMPSON. 
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A 4 
II] he, subcommittee has not attempted to put the above language in 
even tentative final form. Tt matter of importan with raspect to 


-the-abeve—is that the Staff hds tentatively agreed, and all subsequent 
psragraphs were written upon the theory that, the prohibitions thorein 
contained ‘should be applicable only to activities of defendants while en- 


gaged in the course of interstate commerce. 


subcommittee believes that this paragraph in its revised 


form will be léss objectionable to the Industry than either the paragraph 
Nee tin. Lim« 
originally written by the Staff or the Industry bommittee's counter pro- 


posal. Neither the Staff nor the subcommittee interprets the above lan- 
guage as anything more than a restatement. of the principles of Sections ] 
and 2 of the Sherman Act. More specifically, we—thiak it obvious that 
the Sherman Act has always prohibited acquisition of crude oil reserves 
pursuant to an agreement either to monopolize such reserves or to restrain 


‘ 


competition of others in the acquisition thereof. You-witl-note-—that—the 
w doe © 


delusion of the word "substantially" is a concession by the Staff that 


the rule of reason is still the law. 


tar 
II] \< Comment 
The revision requires no extended comment, Obviously, a combin- 


ation, conspiracy,or agreement among competing companies.engaged in inter- 


state ree respect + titie of 
each i 4a e I ( +} 

e! tt 1 ° I . 
tion w at t bee itt ‘ 
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committee believes that the phrase thus insisted upon is meaningless and 


that it is immaterial whether it is included or excluded. 
Attention-is-called to: the-fact-that- the revision-is-substentially 


leserestrictive™than the Staff's origins? proposal . 


ITI (3) Comment:- 
The subcommittee believes that the above language is nothing more 
than a restatement of the obligations imposed upon crude oil pipe line con- 


mon carriers by the Interstate Commerce Act, 


III (4) Comment:- 


The above paragraph merely bans pricesfixing combinations, con- 


spiracies,and agreements and—the-subcommittee hel ieves that—it-writ-not-te™ 
+ Wau Gti mm ay gevida coal 


objected—to—by—any-member~of "the Committee. The language used is copied 
vw 
-frem the Douglass opinion in the Madison case. 


III.(5) Comment: 
* _. As. the Committee has already approved substantially the above 


lenguage, the subcommittee believes that the redraft will be found accept- 


able. 


III (6) - Bomment: 
Comparison of the above language to (6) of the original agenda 
wane le hens : 
or the huluatry Committee's revised agenda will demonstrate that the re- 
vision is less restrictive in its language than the prior drafts. Ob- 
viously any common carrier which followed the practice prohibited would 


A oamat ot lem 2uct ‘ 
violate the Interstate merce Act. An agreement. to follow such prac- 


tice would, in addition, violate the Sherman Act 
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1] (7 © ent: 
s paragraph has been amplified. The purpose of the proviso 
Ato make it clear that the first sentence does not apply to the exercise 
by stockholders (for example, of Great Lakes Pipe Lines Co.) of their lew- 
’ 

ful rights as such. The practice prohibited by the first sentence, if 
" Unbaw fut bale 
followed, would,-ef-course,. be barred-by the 
6 


ca.-an, 6 


deoision-of.the Supreme Court..of.the United States. 





III (8) Comment: 

This subcommittee believes that the redraft still further clari- 
fies the Indestry Coanittes's revision of the original agenda and wil] be 
found less objectionable than any prior draft. The practice prohibited, 
if followed, would obviously violate the Sherman Act. See Trans-Missouri 


Freight Ass'n. decision. 


III (9) Comment: 
Attention is directed to the fact that the prohibition contained 


in this paragraph is now against combinations, conspiracies, and agreements 


ovlintd whe 
which, if made, would, in—the-opinion-of the sibcommittee, violate the 
Sherman Act as interpreted Jy the Trans-Missouri decision. 


III (10) Comment: 

: The subcommittee made no effort to rewrite this paragraph pend- 
ing tentative agreement upon the phraseology of the subsequent pipe line 
peragraphs of the agenda. The probabilities are that the paragraph will 
be dropped in its entirety and included in different lenguage in a subse- 


quent “part of the final document. 
we. “— * 
on (11) Comment: 


fa 


ad 





= 


The subcommittee believes that the revision of this paragraph will 
3 
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be found £6 less objectionable by the Industry than either the Staff's 
“riginal agenda or the Industry Committee's counter proposal. Attentio: 
is called to the fact that prohibition is now against combinations and con- 
spiracies which, if entered into, would be in violation of the Sherman Act, 
whereas prior drafts prohibited "coercing" railroads or "exerting influence 
upon and conniving with railroad employees", both of which phrases were 


vague, indefinite and meaningless. 


III (12). Comment: 

The revision of this paragraph was made for the purpose of some- 
what clarifying the counter proposal made by the Industry Committee. The 
only substantial change is in the use of the disjunctive instead of the con- 
junctive in the next to last line. The subcommittee believes the Industry 
will not find the revision objectionable and further believes that the pro- 


hibited practice, if followed, would be in violation of the Sherman Act. 


IIX (13) Comment: 
This paragraph in its present form mevely bans price fixing com- 


hinations, conspiracies or agreements already banned by the Sherman Act. 


ITI (14) Comment: 

Reference to the Committee's counter agenda will disclose that 
cwo of the three objections made by the Committee to the Staff's original , 
draft have been effectively met by the above revision, Whores Phe prohibi- 
tion was originally against jointly and collectively agreeing to follow, 


wre ft 


Ths Ate 
ar _ following the prohibitive practice Thegprohibition would be violated 


under-tho abevedanwuage only if defendants combined and agreed with spether 
efeudant to follow the prohibited practice or followed it pursuant to any 


‘such agreement. . Be and the Staff wera not able to agree upon 
s 


4 
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any substitute for the phrase in the last line, "able to control or ¢ ite 
axtez* The subcommittee feels that this phrase, deemed vague by the Nego- 
tiating Committee, will be found unobjectionable in the light of the desir- 
able changes which the subcommittee—has -persuaded-the Stat? te: atively # 


accepted + 


III (15) Comment: 


The revision seeks to clarify, make more definite and limit t! 


language of prior drafts to activities which, if followed, would clearly 
violate Section 3 of the Clayton Act. An entire afternoon was spent 
the discussion of the problems raised by the above provision. The sub- 


; : sactnots Uns OAS amare! 
‘onmmittee vigerevsiy-ercued-the-peint heretofore made by Colonel Klein that 


an Oi] company owning or leasing a service station and thereafter leasing 
or subleasing it to an operator, may as a condition of the lease or sub- 
lease, require the operator only to deal in the products of the owner o 


and 
4% became apparent to the subcommittee that insistence upon the 


ere Be ie 
n ofa_provisien-exenpting such—transactrons—from-the-prohibitton 


‘ 
Jratiiry 


eraph would result in a breakdown of the entire negotiation. 


" 


lessor 






inclusi 


Mr. Asbill stated unequivocally that the Staff would never consent to the ) 
in¢lusion of the proviso contained in the Negotiating Committee's counter” 


\\_proposal——_ 


Particular attention is called to the fact that the Staff's origi- 





nal agenda contained a prohibition against exclusive or "requirements" con- 
tracts with consumers. The above revision prohibits only exclusive pro- 
visions in contracts for the sale of petroleum products to jobbers, dis- 
tributors and servicessteation operators. Requirements contracts and ex- 
clusive contracts with commercial consumers are not prohibited by the above 
lenguage. The entire question of the treatment of commercial accounts and 


requirements contracts has been reserved for further study by the 


. 
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the subcommittee hopes that there will be no effort to reinsert undesirable 


o 


rovisions relating to this subject, 


III (16). Comment:- 

Attention--is-ealled-—to-the-fact-.that The Staff has tertatively 
accepted the Negotiating Committee's revision limiting the prohibition to 
combinations and agreements to adopt uniform contract provisions, 

III (17) Comment: - 

The revision amplifies and clarifies prior drafts by separating 
combinations and agreements from individual acts. The subcommittee be- 
lieves that the paragraph as revised contains nothing more than a prohibi- 
tion against individual violations of Section 1 of the Robinson-Patman Act 

Cert en lim trfinnd Utes 
and egpeements which, if meade, would violate the Sherman Act. As the para- 
graph has already been accepted in principle by the Negotiating Committee, 


it is believed that the redraft will not be found objectionable. 


III (18) Comment: 
This paragraph is the corollary to paragraph III (14) and the 


comment made thereunder is applicable hereto. 


III (19). Comment: 
This paragraph is the corollary to paragraph III (17) and the con- 


ment made thereunder is applicable hereto. 


. {on Dante ‘ ‘ A¥ 
Til Ley ] ent a 
Lee = 4 phertantsal Wwe 
This split « ~ 100% poragpaphhae-been the subject oa! nsider- 
able prior discussion between the Negotiating Committee and the } 
; : . } ha ? iw . : t 
Attention is called to the fact that all prior drafts have been in Rebinson- 


* 
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Patman Act terminology. The above revision is phrased in terms of Section 
of the Clayton Act. Obviously Phe Staff. believes thet the language is 
sufficiently specifie to eliminate the one-half-cent differential heretofore 
granted on the Atlantic seaboard to 100% Se iskiassiahinecekaskibeme. 
It i... subcommittee's opinion that it would be impossible to settle this 


lit 


ITI (21) Comment: 


ition without inclusion of a prohibition phrased substantially as above. 


This paragraph caused more discussion than any other paragraph 
with the exception of (15). The proviso heretofore insisted upon by 
“olone] Klein was (as stated in the subcommittee's comments under peragraph 
15) wholly acceptable to the Staff. Since it was necessary tentatively to 
give up that proviso, the subcommittee insisted upon a substitute proviso 
which would restate the lease-lend doctrine of the Sinclair decision inter- 
preting Section 3 of the Clayton Act. The Negotiating Committee will note 


QA Ansel 
that this effort was only partially successful. The subcommittee iasisted 
fomchoers that the Sinclair decision was broad enough to permit any oil com- 


pany to lease or lend storage, dispensing and operating equipment to any 
service station operator and require the latter to utilize the equipment 
only in connection with dispensing the products of the owner or lender 

thereof. The Staff took the position that an oil company which owns or 
leases a service station, and leases or subleases the same to an operator 
aay not lawfully control the latter's use of the equipment and fixtures 


attached to or used in the operation of the station. The subcommittee 


believes that insistence by the Negotiating Committee upon the position 

taken by the subcommittee would result in a eemplete breakdown of settlement 

negotiations and therefore, recommends that substantially the above language 

: i ’ 

be accepted bythe Industry. The subcommittee j t the in- 
Cin} 

slusion of clause 3 wil) have no practical effect upon present operating 


practices, 
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MYLI (21-4) Comment : 
* The above paragraph was not included in the original agenda and 
‘ ‘const ittites e restatement of one of the lettered paragraphs submitted by 
‘the Staff to the Bagodins ing Committee at the conclusion of the first series 
‘of conferences. As the prohibition is against conspiracies to violate 
Section 3 of the Clayton Act, we believe that the revision will not be 
found objectionable, 


III (22) Comment: 
This+2-ene-efthe-paragrapis whit! Dr Storking-heiped-to-writey 
The principle involved was discussed for hours. Dr. Stocking was of opin- 
ion that all service station leases should bind the oil company for a period 
of not less than five years and should be terminable upon nominal notice at 
-the option of the operator. The subcommittee sicesasase cian if, as and 
when g fine] document is sent by Mr. Arnold to the Attorney General's con- 
sent decree committee for study, Dr. Stocking will objeot to what he will 
eqnsider the extremely mild provisions of the revised paragraph. From the 
_ point of view of the Industry, the above redraft represents the least res- 
“trictive prohibition to which the subcommittee could obtain the tentative 
: gpproval of Messrs. Asbill, Snyder and Berquist. Attention is called to 
“the fact that defendants are permitted to enter into leases for less than 
Tehiree years if the prospective lessee shall in writing request a shorter 
_ferm. The sudcommittee has serious doubts whether service station opera- 
‘tors as a class will desire to be bound for as long & term as three years 
end therefore believes that many will take advantage of the opportunity to 
request 4 shorter term. The subcommittee also cella attention to the fact 
“thet the Industry's cancellation privilege at the end of any calendar year 
Guill lead to what in practical and legal effect will be yearly leases. 
ee It ie diffioult to relate the above paravraph to any specific 


gf: 
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fact that some ate fair trade acts are br t 
provision of t erman Act. 
III (34 Comment :=- 
he Staff has tentatively accepted without change t 
Committee's revision of this paragraph. 
III (35 omme nt :- 
ithe Staff has tentatively accepted without change the wotiat 


Committee's revision of this paragraph. 


III (36) Comment:- 
The Staff has tentatively accepted without change the Negotiating 
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Committee's revision of 
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this paragraph. 
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III (39)  Comment:- 
f- _ ‘ 


O avy G No comme -_ 


— 
III (40) Comment:- 
The only change made by the Staff in the redraft submitted. by 
the Negotiating Committee was to reinsert the words "posted or" in line 6 
with the understanding that if, when the so-called mandatory provisions 
were agreed upon, posting was not required, the words would be eliminated 


from paragraph (40). 
III (41 t:- 
paragraph without change. 


hours were spent in the discussion of the foregoing and c 


the subsequent provisions relating to pipe lines. Particular attention 


€ 


is called to the fact that the above provisions relate only to and affect 
only such crude oil gathering or pipe lines as are common carriers engaged 
in the transportation of crude oil in interstate commerce. In cther words 
the Staff has seemingly abandoned the position taken in its orig 


LOG i 


that all pipe lines owned by all oil companies must forthwith become c 


arriers and operate as such. In the light of this restriction upon the 
application of the subparagraphs, thesuhcommi!! believes—that this por- 
tion of the agenda may be found entirely acceptabl the Nerotiat 

tw ++ 

Cx 
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law with the single exception of the 5, inimum ten 
pon prior discussions with the Negotiat ittee, the be t+ 


lieves that this provision will not be < b jected . 
It is, of course, understood t i itire art 


to study by pipe line experts representing t ove! t and ¢ adust1 


and that kha it may be advisable consider: elify the above. 


te € = 
The above provisions were disc t ays. 
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it be u (a) thet @ common carrier pipe line has ” cur- 
nt net valuation of $ b) that its net earnings during the 


irse of the calendar year unted ti $1, B00 ,000; end (¢) that 506 of 
rom shipper-owners or shipper-stockholders 
that t ther { f its gross collections were from third parties 
ving no interest in the ownership or stock of the pipe line, the subcom- 
ittee's (and Staff's) conception of the application of the above stated 
rmula would be as follows:- 
Since half the gross receipts were paid by the shipper-owner or 


ipper-stoeckholder, the return permitted to be paid by the common cerrier 
said shipper-owner or shipper-stockholder would be __ (say, & 
om us Lf, Uns Vodnalien(t. € 


" 


urpose of clarity) upon : s °} or $400,000. Inasmuch as the 
ir one-half of gross receipts was, under our hypothetical case, collected 
pers having no interest in the ownership of the carrier, there 
runel 


id be no restriction upon dividends payable out of earnings Peeeived~ 
A * 


Hip tee BB The above formule would result in permitting the carrier to 
t t wner $600;000 out of rates collected from»third persons. 
The net result would be that the carrier could pay and (under 
tic if the shipper-owner could receives total of: $1,000,000 out of 


f 4 P >] 
12 hypothetical $1] 200,000 earned, & 6c Aiae need Ganeese latina) 


’ ’ 
onversely, out of the $600,000 of net earnings attributable to 


ipments made by the owner, the carrier could only disburse by way of divi- 


.end r fits $400,000 and would be required to retain as surplus the 
balance 200 , 000. 
The last mentioned sum could then be utilized in the c 
ees fer tr nurr e ¢ acdit) , better ts, ; 
7 x t t 
s only t 
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i t i ttea t t sbur ed, 
The above part of the é 18 not been tentat treed ¢ 
° , ; 1" 
Gv £ mre & Ran Keel thal a f i ‘ . j 
a 
4 2} tadied by the St ‘ 4s , 
a 
In discussions relat to the permitted rat return, t 
“- a 7 he ; } ; , . _- m™ soHhan \ , hs 
Staff used a hypothetical figure of Ds the subcommittee was carefu t 
fyrrne ih 
to indicate that the industry would agree to such a4 rate of re turn, Cote 
fK 
opvinced that, it acosptetie to the ladustry,—it—wi-ll_also_be-aecephable 
. A 
$o-Lhne-ptatt 
. t 
vu ( ta 


r 


he purpose of this article is to prevent a shipper-owner or 


a shipper-stockholder from receiving any sum which a pipe line is prohibite 


t 


from paying under Article V. 


CONCLUSION. 

As stated in the forwarding letter accompanying this report, no 
effort was made to deal specifically with product pipe lines. 

The subcommittee tentatively revised the so-called mandatory pro- 
visions of the agenda and considerable discussion was had respecting these 
provisions, There are not included herewith for the reason that the Staff 
desires to reconsider the entire subject of mandatory provisions in the 


light of principles now tentatively agreed upon in Article II]. 





ed 


CONSENT DECRRE PROGRAM—DEPARTMENT OF JUSTICE 1415 


[From Platt’s Oilgram, of March 24, 1941] 


ICC OrpeRS PIPELINES, RAILROADS To Cut RATES ON PETROLEUM PrRopucTs FROM 
MIDCONTINENT 


Washington.—Interstate Commerce Commission, in decision covering Petroleum 
Rail Shippers’ Association case (ICC Docket 28106), has prescribed maximum 
rates for Great Lake Pipe Line Co. and Phillips Petroleum Co., based on 10 
percent return on investment, and ordered acceptance by them of 5,000-barrel 
minimum tenders, to be held in storage at shipping point until a 25,000-barrel 
movement has accumulated. (New rates are based on average transportation 
costs for 34-year period ended June 30, 1940, plus 10 percent of carrier valuation 
as of December 31, 1939.) 

Commission also ordered lower single carload rates on gasoline (representing 
reductions ranging from 3 cents per 100 pounds to St. Joseph, Mo., to 16 cents to 
Marquette and Escanaba, Mich.) from group 3 to various midwestern points, 
removal of prejudice in single-car rates favoring Illinois over Indiana destina- 
tions, and recommended railroads consider publication of trainload rates. These 
rates, together with maximum pipeline rates and new tender requirements, must 
be put into effect by June 11, ICC stated. 

Commission found rate requirements of Great Lakes and Phillips for trans- 
portation of refined petroleum products and natural gasoline from origins in 
Oklahoma and Texas to their terminals in western trunkline territory to be 
unreasonable, and prescribed new maximum tariffs, which in case of Great 
Lakes, range from 28 cents per barrel to Kansas City, Kans., to 67 cents to 
Chicago, and for Phillips, from 33 cents to Kansas City, Kans., and 53 cents to 
East St. Louis, Il. 

Rates on single carloads of gasoline, other refined petroleum products taking 
the same rates, and natural gasoline, from midcontinent territory to certain 
points in western trunkline territory, Illinois and Indiana, were found unreason- 
able by Commission, which prescribed rates varying from 22 cents per 100 pounds 
to Kansas City, Kans., to 46 and 47 cents to Escanaba and Marquette, Mich. 

To remove prejudices favoring Illinois, ICC held future rates from group 
3 to Indiana groups should not exceed Effingham, IIl., rate by more than 3 cents 
per 100 pounds to Terre Haute, 6 cents to Indianapolis, 9 cents to Muncie, and 
12 cents to Fort Wayne. 


deri 1941 
MEMORANDUM FOR Mr. ANDREWS: 

I am in Washington this week trying to clean up odds and ends with the 
staff. 

Colonel Klein has asked me to get Senator Pepper to start giving consideration 
to the form the decree will ultimately take. Mr. Hall has already asked John 
W. Davis to think about the matter, and the Texas Co. has made a similar 
request of the New York law firm which is their outside counsel. Standard of 
Indiana has asked Mr. Kirkland to study the matter. 

What Colonel Klein hopes is that Senator Pepper will take our original 
memorandum to the industry in which we restated Mr. Arnold’s remarks about 
the form of decree and see whether he can devise a practical means of giving 
effect to the Arnold suggestion. 

I was unable to reach Senator Pepper Saturday and was not able to reach him 
by telephone this morning. The negotiating committee would appreciate it 
very much if you would either get in touch with him direct or through Alan 
Montgomery and ask that some study be given to the matter. 

Next week Colonel Klein hopes that we can begin to compare notes on what 
the various outside counsel think about the Arnold suggestion and how it could 
be made practically effective. 

I will be in Philadelphia next week and the entire committee is coming to 
Washington again on the 23d of April to conclude the negotiations. By April 
the 23d we hope that ideas about the form of decree will be pretty well crystallized 
so that we can discuss the problem with the staff. 


Ch 3, as 


98505 O—58—pt. 1, vol. 2——-38 
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Excerpt FroM Aprit 9, 1941, AGENDA 


V. That the major and secondary defendants, and their present and future 
subsidiaries and successors, which now or hereafter own or operate common 
carrier crude oil gathering and trunk pipelines engaged in the transportation 
of crude oil in interstate commerce, agree : 

(1) To provide and furnish reasonable facilities and connections for receiv- 
ing, transporting, interchanging, and delivering crude oil and to make such 
facilities and connections available to all shippers who shall comply with the 
provisions of duly filed and published tariffs and the rules and regulations 
therein contained. 

(2) To include in all duly filed and lawfully published tariffs reasonable 
rules and regulations, subject to the approval of duly authorized Federal and 
State regulatory authorities, respecting: (a) Specifications of crude oil to be 
received and transported, in such terms as will not exclude good merchantable 
petroleum, free from water and other foreign substances, and of such viscosity 
and gravity as will permit its being freely and safely handled and transported 
and of such kind as not to damage or change materially the characteristics of 
the common stock oil being currently transported, (b) apportionment, when 
crude oil tendered and actually ready for shipment is in excess of the quantities 
of crude oil which can be immediately transported, (c) minimum tenders not 
exceeding 5,000 barrels of oil meeting such specifications, (d) tankage necessarily 
incident to transportation, demurrage charges for failure to accept timely de- 
livery and liens for charges due the carrier, (e) the right of the carrier to 
deliver the kind of crude oil shipped, within reasonable tolerances, or out of 
common stock, and (f) such additional matters as are customarily and properly 
a part thereof. 

Nothing hereinabove contained shall require any common carrier to furnish 
any facility or service not required by the Interstate Commerce Act. 

VI. That each and every crude oil gathering and trunk pipeline common 
carrier engaged in the transportation of crude oil iu interstate commerce and 
now or hereafter owned or controlled by a major or secondary defendant or by 
their present or future subsidiaries and successors agrees : 

(1) That it will not grant or pay, directly or indirectly, to its shipper-owner(s) 
or shipper-stockholder(s) through any means or device whatsoever, any sum 
of money or other valuable consideration which results in a refund, rebate, off- 
set, concession or discrimination from duly established tariff rates filed with 
the Interstate Commerce Commission for the transportation of crude oil. 

(2) The payment by any such common carrier as just compensation to its 
shipper-owner(s) or shipper-stockholder(s) of an amount not exceeding an 
annual return upon the carrier's current valuation (as hereinafter limited and 
defined) shall not constitute or be construed to result in a refund, rebate, offset, 
concession or discrimination in violation of the foregoing. 

(3) Annual return as used in subparagraph (2) hereof shall, for the purposes 
of this decree, mean an amount which shall not exceed — percent of current 
valuation (as hereinafter defined) if the common carrier shall during any 
calendar year transport any crude oil for its shipper-owner(s) or shipper-stock- 
holder (s) including their subsidiaries. 

(4) Current valuation as hereinabove used shall mean the latest final valua- 
tion of the carrier property as made by the Interstate Commerce Commission 
plus additions and betterments, less physical depreciation and retirements com- 
puted as of the close of the last preceding calendar year. Said additions, bet- 
terments, depreciation, and retirements shall be annually approximated by the 
common carrier in accordance with accounting and valuation methods approved 
or utilized by the Interstate Commerce Commission in bringing valuations down 
to date. 

(5) Any amounts permitted to be paid during any calendar year, if not 
earned, or if earned and withheld, may be paid at any time within 5 years 
thereafter, in addition to payments permitted for current years. 

(6) Any funds earned by the common carrier over and above the amounts 
permitted to be paid shall be transferred to surplus and utilized for common- 
carrier purposes exclusively. The above shall not prevent the shppier-owner(s) 
or shopper-stockholder(s) upon the forced sale or final liquidation of the com 
mon carrier from receiving all the assets of said carrier. 

Note.—The above language has been suggested by the staff but has not beer 
discussed in this form by the negotiating committee. 
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STANDARD Orn COMPANY OF NEW JERSEY, 
New York, April 14, 1941. 
Re United States of America v. American Petroleum Institute et al. 


Mr. CHARLES I. THOMPSON, 
Philadelphia, Pa. 


DEAR Mr. THOMPSON : Messrs. Cosgrove, Thompson, and I were at the Depart- 
ment of Justice April 7 and 8 with Messrs. Boyd and Cochran to consider the 
paragraphs of the agenda affecting the American Petroleum Institute. Conclu- 
sions were reached which seemed to satisfy Messrs. Boyd and Cochran. On 
April 9 Messrs. Cosgrove, Thompson, and I returned to the Department of Justice 
to cooperate with the staff in anything possible which would further the nego- 
tiations. We spent the forenoon reviewing articles II and III of the agenda 
to find which of the several paragraphs thereof required “mandatory” provi- 
sions and to find if there was anything in the dgenda as presently written which 
would be particularly offensive to the ‘front office” to which you have so often 
heard reference. Mr. Cosgrove left us at noontime and the relatively brief after- 
noon session was devoted to a general discussion and by Mr. Thompson to the 
drafting of a commendably brief mandatory provision. 

I have had the agenda rewritten and I enclose a copy of such rewriting. I 
think you gentlemen will want to compare the several paragraphs of article 
III with the last draft you have so you can observe the changes made during 
your absence. 

Yours very truly, 
EpwIn S. HALL. 


UNITED STATES v. AMERICAN PETROLEUM INSTITUTE ET AL. 


AGENDA CONTAINING TENTATIVE PHRASEOLOGY IN THE FORM APPROVED BY THE 
STAFF ON APRIL 9, 1941 


(For confidential information of negotiating committee only) 


I. (This portion of the agenda when completed will contain formal statements 
respecting the history of the case, the jurisdiction of the court, and will include 
certain general clauses (a) limiting the balance of the decree so that agree- 
ments between companies and their subsidiaries are not prohibited; (6) per- 
mitting specified individual activities if engaged in for the purpose of meeting 
the practice or price of a competitor; and (c) (possibly) provisions that specific 
restraints may be eliminated if existing antitrust laws are amended or inter- 
preted so as to make lawful prohibited practices. ) 

II. That the defendant, American Petroleum Institute, and its officers, direc- 
tors, members, committees, representatives, agents, and employees, acting for 
and on behalf of the institute, will refrain from— 

(1) Engaging in any activity to raise, depress, fix, peg, maintain, or stabilize 
the prices of crude oil or any of its products. 

(2) Engaging in any activity to prevent the establishment or maintenance 
of a free and open oil exchange for the purchase and sale of crude oil. 

(3) Promoting or sponsoring any combination, agreement, or conspiracy 
among those engaged in producing, transporting, refining, or marketing petro- 
leum or its products with respect to (a) sales prices of petroleum products; 
(b) margins allowed to jobbers, distributors, or dealers of petroleum products; 
(c) price differentials between and among various grades of petroleum prod- 
ucts; (d) prices at which purchasers of petroleum products shall resell such 
products; and (e) provisions in sales contracts. 

(4) Promoting or sponsoring any combination, agreement, or conspiracy 
among those engaged in producing, transporting, refining, or marketing petro- 
leum or its products to restrict or allocate quantities of crude oil to be pro- 
duced or the quantities of petroleum products to be manufactured. This pro- 
vision does not prohibit the institute or its members from advocating or oppos- 
ing the enactment of legislation or the promu'gation of orders by duly consti- 
tuted authorities. 

(5) Promulgating and distributing any recommendation, forecast or sugges- 
tion of the institute as to the quantities of crude oil to be produced, to be 
maintained in storage or to be refined; or the quantities of petroleum products 
to be manufactured or to be maintained in storage. This provision does not 
prohibit (a) the solicitation or receipt by the institute of reports of quanti- 
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ties and location of production and stocks of crude oil and petroleum products, 
daily refinery capacity, runs to stills, imports of petroleum and petroleum prod- 
ucts, consumptive demands for petroleum products, or any statistical informa- 
tion relating to past matters or transactions, or the publication and distribu- 
tion of such information or any summarization thereof; or (b) presenting in- 
formation or argument before the Interstate Oil Compact Commission or any 
State or Federal instrumentality with respect to the past, present, or future 
nationwide demand for petroleum and petroleum products and subsequently 
publishing such information or argument. 

III. Each major and secondary defendant party to this decree, its present 
and future subsidiaries and successors, and its or their officers, directors, agents 
or employees, acting for or on its or their behalf, [will] refrain while engaged 
in trade or commerce in petroleum or its products among the several States or 
between the District of Columbia and any State of the United States [as here- 
tofore defined], from— 

(1) Acquiring control by purchase, lease, or option, of any developed and 
undeveloped crude oil reserves in the United States pursuant to any agreement 
or arrangement between or among defendants to monopolize such reserves or 
to eliminate or substantially restrain competition of others in the acquisition 
thereof. 

(2) Combining, conspiring or agreeing with respect to the quantities of crude 
oil to be produced, utilized, or maintained in storage, or the quantities of pe- 
troleum products to be manufactured, maintained in storage, or distributed. 
The foregoing shall not prohibit compliance with applicable Federal or State 
laws, or valid rules or regulations promulgated thereunder, or well-spacing 
agreements, or authorize or prohibit the unitization of developed or undeveloped 
areas. 

(3) Receiving in crude oil gathering lines less crude oil than the amounts 
legally tendered and offered for such transportation and legally required to be 
received in such pipelines. 

(4) Combining, conspiring, or agreeing to raise, depress, fix, peg, maintain 
or stabilize prices to be paid by defendants for crude oil at producers’ wells or 
at gathering pipeline connections, or prices at which crude oil is to be sold. 

(5) Jointly or collectively preventing or interfering with the establishment or 
maintenance of a free and open oil exchange for the purchase and sale of crude 
oil. 

(6) Jointly, collectively or individually requiring crude oil producers or others 
to sell their crude oil as a condition to the acceptance of the crude oil for trans- 
portation by a common carrier pipeline. 

(7) Combining and agreeing, other than with connecting or participating 
carriers for the purpose of establishing joint or proportional rates, to fix and 
maintain charges for gathering, transportation and storage of crude oil by 
gathering and trunk pipelines, or for transportation and storage of petroleum 
products by pipeline. This provision does not prevent any defendant which 
may be a stockholder of any such pipeline company from exercising its lawful 
rights as such, or from freely voting said shares at stockholders’ meetings, or 
prevent any director, officer, agent or employee of any defendant from perform- 
ing the duties of director, officer, agent or employee of any such pipeline com- 
pany. 

(8) Permitting or causing pipeline companies to combine, conspire or agree 
to raise, depress, fix, peg, maintain or stabilize charges for gathering, trans- 
portation and storage of crude oil or petroleum products by pipelines for the 
purpose and with the effect of restraining competition. 

(9) Combining, conspiring or agreeinug with competing common carriers to fix 
the rates to be charged for the transportation of petroleum products between 
common points of origin and destination and from continuing in effect any 
rates pursuant to any agreement heretofore made which if hereafter made 
would be prohibited hereby. 

(10) (The material originally incorporated in this paragraph has been in- 
cluded under art. V.) 

(11) Combining or conspiring with railroads or their representatives for the 
establishment and maintenance by such railroads of rail freight rates for the 
transportation of petroleum products for the purpose or with the effect of elim- 
inating competition between the defendants or between the defendants and 
others. 

(1) Acquiring and maintaining control, by means of contracts, leases, pool- 
ing arrangements, charter parties and agreements, over tankers and barges 
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owned by others, for the transportation of crude oil and petroleum products, in 
excess of the capacity reasonably expected to be utilized by any defendant in its 
own business, for the purpose or with the effect of substantially lessening 
competition or creating a monopoly. 

(18) Combining, conspiring, or agreeing to fix or maintain, directly or in- 
directly, rates for the transportation of crude oil or petroleum products by 
tanker or barge, or combining and agreeing to manipulate, influence, raise 
or lower charter party rates for use of tankers or barges. This provision shall 
not prohibit agreements by any defendant in the ordinary course of its busi- 
ness for the chartering of vesseis or for the transportation of merchandise in 
vessels. 

(14) Combining and agreeing with another defendant to follow, or following 
pursuant to any combination or agreement hereafter made, the practice of dis- 
tributing petroleum products at wholesale only through such facilities, as bulk 
plants and water terminals, operated by persons, firms or corporations whose 
buying, selling, and operating policies a defendant has the right to control. 

(15) Enforcing, threatening to collect penalties under, or collecting penalties 
under, provisions in existing contracts, supplements thereto or modifications 
thereof, with jobbers, distributors, operators of service stations or other retail 
outlets, for the sale to them of petroleum products, merchandise, supplies, or 
other commodities, which require directly or indirectly that said purchasers buy 
all their requirements of such commodities from the defendant with whom the 
contract is entered into; and in the future from entering into contracts with 
jobbers, distributors, operators of service stations, or other retail outlets for 
the sale to them, or making sales to them, of petroleum products, merchandise, 
supplies, or other commodities on the written or oral condition, agreement, or 
understanding that said purchasers shall not purchase or deal in the petroleum 
products, merchandise, supplies, or other commodities of a competitor of the 
defendant. 

(16) Combining and agreeing with another defendant to adopt uniform pro- 
visions of contracts for the sale of petroleum products. 

(17) Combining and agreeing with another defendant to force or coerce 
wholesalers of petroleum products to sell, lease, or otherwise transfer control 
of wholesale marketing facilities to a defendant; or individually monopolizing 
or attempting to monopolize trade or commerce in petroleum products, by forc- 
ing or coercing any wholesaler of petroleum products to sell, lease, or otherwise 
transfer control of wholesale marketing facilities to such defendant. 

(18) Combining and agreeing with another defendant to follow, or following 
pursuant to any combination or agreement hereafter made, the practice of dis- 
tributing petroleum products at retail only through service stations or other 
retail outlets operated by persons, firms, or corporations whose buying, selling, 
and operating policies a defendant has the right to control. 

(19) Combining and agreeing with another defendant to force or coerce any 
existing or prospective retailer of petroleum products to sell, lease, or otherwise 
transfer control of facilities for the marketing of petroleum products at retail 
to a defendant; or individually monopolizing or attempting to monopolize trade 
or commerce in petroleum products, by forcing or coercing any existing or 
prospective retailer of petroleum products to sell, lease, or otherwise transfer 
control of facilities for the marketing of petroleum products at retail to such 
defendant. 

(20) Granting to the operator of a service station or other retail outlet any 
discount by reason of the exclusive handling of any petroleum product supplied 
by any defendant. 

(20-A) Granting concessions in rentals for service stations upon the condition 
or agreement that the lessee shall not purchase the products of a competitor 
of the lessor. 

(21) Enforcing written or oral agreements or understandings or provisions in 
existing leases which directly or indirectly require (1) that the lessee of a 
service station or other retail outlet shall sell only the gasoline or other mer- 
chandise sold, distributed, or approved by the lessor; or (2) that the borrower 
or lessee of equipment used in connection with the retailing of petroleum prod- 
ucts shall sell at his place of business only the gasoline or other merchandise 
sold, distributed, or approved by the lessor; or (3) that the lessee or sublessee 
of a service station or other retail outlet which is owned or leased by a defendant, 
shall store in or dispense through equipment therein installed and owned by a 
defendant, only the products sold, distributed, or approved by the defendant; 
and from including in future leases or written or oral agreements or under- 
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standings, provisions, the enforcement of which in existing leases, agreements, 
or understandings is prohibited by clauses (1), (2), or (3) above. The fore- 
going restrictions shall not prohibit any defendant, where the lessee or bor- 
rower of such equipment shall either own the service station or lease the same 
from a third party, from (a) leasing or lending to service station operators re- 
ceptacles, pumps, or other equipment for storing, dispensing, advertising, or pro- 
tecting the defendant’s products or (b) requiring such lessee or borrower to 
store in or dispense through such leased or loaned equipment only the products 
sold, distributed, or approved by the defendant owning such equipment. 

(21-A) Combining, conspiring, and agreeing to refuse, or pursuant to a com- 
bination, conspiracy or agreement refusing to sell gasoline to an operator of a 
service station or other retail outlet owned or leased by a competitor, and leased 
or subleased by such competitor to said operator. 

(22) Entering into any leases, subleases, or renewal leases for, or agreements 
for the operation of, service stations or other retail outlets owned by or under 
lease to a defendant, for a term of less than 3 years unless defendant’s right of 
possession shall sooner terminate or unless the lessee or operator shall in writ- 
ing request a shorter term. Such leases or agreements for operation may contain 
provisions permitting the defendant to cancel forthwith for the breach of any 
term, condition, or covenant of the lease or agreement not elsewhere herein 
prohibited, and may also permit the defendant to cancel without cause on any 
annual anniversary date by giving the lessee or operator not less than 90 days’ 
prior written notice of its intention to cancel on said date. Such leases or 
agreements for operation may contain any provisions granting cancellation 
rights to the lessee or operator mutually agreed upon between said lessee or 
operator and the defendant. 

(23) Terminating any existing leases for, or agreements for the oneration 
of, service stations or other retail outlets before the expiration of the full term 
thereof unless (a) the termination be for the breach of a term, condition, or 
covenant not elsewhere herein prohibited or ()) the lessor shall give the lessee 
at least 90 days’ notice in writing of intention to terminate. 

(24) Forcing the lessee or the operator of a service station or other retail 
outlet to operate the same on terms and conditions and in a manner other than 
expressly provided in the lease or agreement for operation. This provision does 
not prohibit any defendant from offering to instruct or instructing lessees or 
operators of service stations or other retail outlets, or their employees, in 
methods of salesmanship or operation. 

(25) Permitting their owned or leased service stations or other retail out- 
lets to be operated, conducted, or managed other than (1) by employees or 
agents of a defendant, or (2) by lessees or operators under leases or agreements 
complying with all of the provisions of this decree. 

(26) Requiring any purchaser of gasoline for resale, as a condition of the 
continuance of his source of supply, to deal in other products which such pur 
chaser does not desire. 

(27) Combining and agreeing to raise, depress, fix, peg, maintain. or stabilize 
(a) sales prices for petroleum products, (0) margins allowed to jobbers, dis- 
tributors, and dealers in petroleum products, (c) price differentials between 
and among various grades of petroleum products, (d@) prices at which purchasers 
of petroleum products from said defendants resell such products, or (e) prices 
and quotations reported to trade journals. 

(27-A) Combining and agreeing with another defendant to establish and main- 
tain formulas, factors, bases, or policies to be used in pricing petroleum products. 

(28) Reporting to each other, or exchanging among themselves, information 
respecting future prices for crude oil or petroleum products. This provision does 
not prohibit negotiations for purchases and sales between defendants or the 
announcement by individual defendants in the ordinary course of business of 
future changes to be made in prices, or quotations to customers for 
future delivery. 

(29) Combining, conspiring, and agreeing to promote, organize, and utilize, 
or knowingly participating in, purchasing programs for the purpose or with the 
effect of diverting petroleum products from moving in the normal channels of 
trade and commerce and preventing them from being sold in free and competi- 
tive markets. 

(30) [Material originally contained in this paragraph has been combined with 
and now appears in 31.] 

(31) Combining, conspiring, and agreeing to promote, sponsor, carry out, or 
take part in any program or arrangement for the establishment and mainte- 
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nance of prices for petroleum products, or any program, scheme, arrangement, 
or device by which defendants follow prices posted, published, announced, or 
used by selected defendants or others for the sale of petroleum products in the 
United States or any area thereof. 

(32) Combining, conspiring, and agreeing to cause, or individually causing, de- 
fendant Ethyl Gasoline Corp. to refuse tetraethyl lead blending licenses to re- 
finers and others who sell petroleum products at prices below the prices at which 
defendants sell their petroleum products. This provision does not prevent any 
defendant which may be a stockholder of Ethyl Gasoline Corp. from exercising 
its lawful rights as such, or from freely voting said shares at stockholders’ meet- 
ings, or prevent any director, officer, agent, or employee of any defendant from 
performing the duties of director, officer, agent, or employee of said Ethyl Gaso- 
line Corp. 

(33) Maintaining or enforcing prices at which purchasers of petroleum 
products resell the same, except as authorized by section 1 of the Sherman Anti- 
trust Act as the same may from time to time be amended. 

(34) Making, or causing to be made, inspections and surveys for the pur- 
pose of ascertaining the identity of resellers who sell at prices less than those 
posted and charged by defendants, and reporting the identity of a price cutting 
reseller to his supplier for the purpose or with the result of forcing or coerc- 
ing such reseller to raise his prices or lose his source of supply. 

(35) Selling petroleum products to service stations or other retail outlets at 
unreasonably low prices, or operating service stations or other retail outlets at 
a loss, for the purpose of eliminating a competitor or destroying competition. 
This provision does not prevent sales made in good faith to meet an equally low 
price of a competitor. 

(36) Concertedly forcing or concertedly influencing railroad companies to re- 
fuse leases for, cancel existing leases for, or raise rentals on, sites on which 
are located trackside service stations selling petroleum products at prices below 
those of defendants. 

(37) |The material originally incorporated in this section has been withdrawn 
by the staff.] 

(38) Combining, conspiring, and agreeing on prices for petroleum products to 
be submitted as bids on contracts for the purchase requirements of petroleum 
products by Federal, State, county, and municipal governments and subdivisions 
thereof, public utilities and large industrial organizations, or nominating, select- 
ing, or designating the low bidder on such requirements. 

(39) |The material originally incorporated in this section has been withdrawn 
by the staff. } 

(40) Selling or distributing petroleum products under a defendant's widely 
advertised brand in a given area when in fact such petroleum products do not 
meet the specifications and quality of the brand which is held out to the public 
in such area as representing products manufactured under the specifications 
posted or advertised by defendant. This provision does not prohibit variations 
from specifications no greater than those resulting from good manufacturing 
practices, or deterioration of merchandise after manufacture or accidental 
contamination. 

(41) Combining, conspiring, and agreeing (a) to charge purchasers of petro- 
leum products prices prevailing at arbitrarily adopted base points regardless 
of point of origin or manufacture of such products or (0%) to charge such pur- 
chasers all rail freight rates from the arbitrarily adopted points to purchasers’ 
destinations regardless of the freight rates in effect from the actual point of 
origin and the actual methods of transportation used to move such products to 
purchasers’ destinations, or the charges actually incurred in making such 
delivery to purchaser. 

IV. itach major and secondary defendant party hereto, on behalf of itself 
and its subsidiaries, agrees within a reasonable time hereafter : 

1. To take, and to cause its subsidiaries to take, such affirmative actions as 
may be necessary to comply with each and every provision hereof which shall 
be applicable to such defendant or its subsidiaries. 

2. To cancel each and every provision in existing contracts, leases, and agree- 
ments, and supplements thereto or modifications thereof, the enforcement of 
which is prohibited by article III, paragraphs 15, 20, 21, 23, or 33 hereof, and to 
notify the other parties thereto of such cancellation. 

Note.—The above language is the first draft and has not been approved either 
by the staff or the Negotiating Committee. 
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V. That the major and secondary defendants, and their present and future 
subsidiaries and successors, which now or hereafter own or operate common 
carrier crude oil gathering and trunk pipelines engaged in the transportation 
of crude oil in interstate commerce, agree : 

(1) To provide and furnish reasonable facilities and connections for receiv- 
ing, transporting, interchanging, and delivering crude oil and to make such 
facilities and connections available to all shippers who shall comply with the 
provisions of duly filed and published tariffs and the rules and regulations 
therein contained. 

(2) To include in all duly filed and lawfully published tariffs reasonable rules 
and regulations, subject to the approval of duly authorized Federal and State 
regulatory authorities, respecting: (a) specifications of crude oil to be received 
and transported, in such terms as will not exclude good merchantable petro- 
leum, free from water and other foreign substances, and of such viscosity and 
gravity as will permit its being freely and safely handled and transported and 
of such kind as not to damage or change materially the characteristics of the 
common stock oil being currently transported, (b) apportionment, when crude 
oil tendered and actually ready for shipment is in excess of the quantities of 
crude oil which can be immediately transported, (c) minimum tenders not ex- 
ceeding 5,000 barrels of oil meeting such specifications, (d@) tankage necessarily 
incident to transportation, demurrage charges for failure to accept timely delivery 
and liens for charges due the carrier, (e) the right of the carrier to deliver the 
kind of crude oil shipped, within reasonable tolerances, or out of common stock, 
and (f) such additional matters as are customarily and properly a part thereof. 

Nothing hereinabove contained shall require any common carrier to furnish 
any facility or service not required by the Interstate Commerce Act. 

VI. That each and every crude oil gathering and trunk pipeline common 
carrier engaged in the transportation of crude oil in interstate commerce and 
now or hereafter owned or controlled by a major or secondary defendant or by 
their present or future subsidiaries and successors agrees : 

(1) That it will not grant or pay, directly or indirectly, to its shipper-owner (s) 
or shipper-stockholder(s) through any means or device whatsoever, any sum 
of money or other valuable consideration which results in a refund, rebate, offset, 
concession, or discrimination from duly established tariff rates filed with the 
Interstate Commerce Commission for the transportation of crude oil. 

(2) The payment by any such common carrier as just compensation to its 
shipper-owner(s) or shipper-stockholder(s) of an amount not exceeding an an- 
nual return upon the carrier’s current valuation (as hereinafter limited and 
defined) shall not constitute or be construed to result in a refund, rebate, offset, 
concession, or discrimination in violation of the foregoing. 

(3) Annual return as used in subparagraph (2) hereof shall, for the purposes 
of this decree, mean an amount which shall not exceed ______ percent of current 
valuation (as hereinafter defined) if the common carrier shall during any cal- 
endar year transport any crude oil for its shipper-owner(s) or shipper-stock- 
holder (s), including their subsidiaries. 

(4) Current valuation as hereinabove used shall mean the latest final valua- 
tion of the carrier property as made by the Interstate Commerce Commission 
plus additions and betterments, less physical depreciation and retirements com- 
puted as of the close of the last preceding calendar vear. Said additions, better- 
ments, depreciation and retirements shall be annually approximated by the com- 
mon carrier in accordance with accounting and valuation methods approved or 
eee by the Interstate Commerce Commission in bringing valuations down to 

ate. 

(5) Any amounts permitted to be paid during any calendar year, if not earned, 
or if earned and withheld, may be paid at any time within 5 years thereafter, 
in addition to payments permitted for current years. 

(6) Any funds earned by the common carrier over and above the amounts 
permitted to be paid shall be transferred to surplus and utilized for common 
carrier purposes exclusively. The above shall not prevent the shipper-owner (s) 
or shipper-stockholder(s) upon the forced sale or final liquidation of the common 
carrier from receiving all the assets of said carrier. 

Nore.—The above language has been suggested by the staff but has not been 
discussed in this form by the negotiating committee. 
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VII. That the major and secondary defendants and their present and future 
subsidiaries and successors which now or hereafter own or hold stock of common 
carrier crude oil gathering and trunk pipeline systems engaged in the trans- 
portation of crude oil in interstate commerce agree : 

(1) That they will not accept or receive from any such pipeline system any 
sums the payment of which is prohibited by article VI hereof. 


SHOREHAM HOTEL, 
Washington, D. C., April 30, 1941. 
H. T. Kern, Esq., 
The Texas Co., New York City. 

DEAR CoLoNEL KLEIN: Mr. Thompson and I were in conference with Mr. Asbill 
and staff Thursday and Friday of last week and Monday to Thursday inclusive 
of this week. Our task, which we anticipated to be a simple one, proved to be 
a most complex and annoying one. Our greatest difficulties grew out of the 
staff's insistence that the defendants be restricted so that they could not contract 
with wholesalers, service station operators or consumers for their requirements 
or for a specific quantity of gasoline over a period, or a quantity of gasoline 
determined between a specified minimum and a specified maximum. We think 
these difficulties have been resolved in a manner which will be satisfactory to 
the whole committee. Mr. Thompson will prepare and mail to you within a 
day or two the revised agenda. You will find revisions in many provisions. You 
will find a new mandatory article, and finally, you will find new formal parts 
of a decree. The formal parts incorporated in the material Mr. Thompson will 
send have not been discussed to any extent whatsoever with Mr. Asbill or his 
staff. Mr. Thompson and I contented ourselves with observing that we were 
not authorized by our fellow committee members to undertake any discussion 
of the formal parts of the decree. You and our fellow committee members will 
be interested to know that among the new ideas Mr. Thompson and I had to bat 
down was one which would make the defendants common sellers to anyone who 
appeared and requested products. 

The difficulties we encountered have created enough new problems to make it 
apparent it will be impossible for Mr. Thompson and me to report to our fellow 
committee members, the committee report to the industry, the industry hold its 
meeting for consideration of the settlement proposal and the committee discuss 
the result of that meeting with the staff before the time to answer which is 
now set for June 2. This morning I visited Mr. Asbill and told him the time 
schedule we had tentatively discussed last week could not be met and it thus 
became necessary that I be assured of an extension of time to answer or with- 
draw for the time being from the settlement negotiations to assemble the de- 
fendants’ lawyers and prepare to file motions for bills of particulars, ete. Mr. 
Asbill agreed it would be impossible for us to complete the consideration of 
the agenda before June 2 and agreed to further extension was indicated and 
necessary. He expressed doubt of his authority to grant a further extension 
and suggested he and I visit Mr. Baldridge. We visited Mr. Baldridge at 12 
o’clock today. We found him willing to grant an extension to July 1 of the 
time to answer. Before we could withdraw from Mr. Baldridge’s room, he 
initiated the suggestion that the result of the negotiations between Mr. Asbill 
and the industry’s committee should be considered by the final authorities in 
the Department of Justice before the settlement proposal was submitted to the 
industry. I opposed the suggestion and we were discussing it when Mr. Arnold 
entered the room. He joined Mr. Baldridge in supporting the thought that the 
responsible heads of the Department of Justice should consider the settlement 
proposal before it went back to the industry. I told Messrs. Arnold and Bald- 
ridge that that was not the plan we had been developing and that I, being only 
one member of the committee, found myself completely without authority to 
assent to the program being advanced by Messrs. Arnold and Baldridge. The 
discussion with Messrs. Arnold and Baldridge lasted for nearly an hour. It 
was entirely friendly. During it Mr. Arnold suggested that before any consent 
decree could be entered, he would have to exhibit it to those interested in the 
industry. He mentioned Senator Gillette, Representative Coffey, Paul Hadlick 
and referred generally to retail dealers’ associations. I told Mr. Arnold I was 
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firmly opposed to the settlement proposal being exhibited to any of those gentle- 
men until it had been exhibited to and approved by the defendants for whom 
we were negotiating. Messrs. Arnold and Baldridge accepted my position in 
this respect. I told Messrs. Arnold and Baldridge, and subsequently Mr. Asbill 
agreed, that we had not yet considered certain formal parts necessary in any 
consent decree and I would be unwilling to have the document considered by 
the final authorities in the Department until those provisions had been 
developed. 

I think it quite necessary and I recommend that you call a meeting of our 
full committee at the earliest possible date to consider the problems now con- 
fronting us. That meeting I believe should resolve in the full committee or 
perhaps a subcommittee chosen for the purpose, returning immediately to 
Washington to negotiate the formal parts of the decree and negotiate any other 
subject the committee may consider advisable. You are aware, I believe, I am 
leaving for Asheville, N. C., May 1, and will not return to New York until 
Monday, May 12. I suggest a meeting of our committee be held in New York 
Tuesday, May 13, or as soon thereafter as is possible. 

Yours very truly, 
EDWIN S. HALL. 
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May 1941 


BALLARD, SPAHR, ANDREWS & INGERSOLL, 
Philadelphia, May 2, 1941. 
Re U.8.v. A. P. I et al. 
Col. Harry T. KLern, 
Executive Vice President, The Teras Co., 
New York, N.Y. 

Dear CoLoneL Kern: I am having this letter mimeographed, so that legible 
copies may be sent to each member of the Negotiating Committee. 

Enclosed is a copy of the agenda revised to date. 

As you know, Mr. Hall has gone to Ashville for a week’s much-needed rest, 
and I am, therefore, making this brief report for both of us. 

Except for minor matters of phraseology, the changes in substance, which 
will be apparent when compared with the last prior draft, are as follows: 

Article II, paragraph 5, previously permitted “presenting information or argu- 
ment before the Interstate Oil Compact Commisison,” ete. This provision was 
considered too restrictive by the Negotiating Committee, and has been broad- 
ened to permit “the submission of information or argument to the Interstate Oil 
Compact Commission,” etc. 

Article III, paragraph 1, in its prior form, was objectionable to certain mem- 
bers of the committee, particularly Messrs. Emory and Cosgrove, and has been 
revised for the purpose of meeting their very proper and practical point of view. 
As redrafted, the paragraph prohibits only combinations, conspiracies, or agree- 
ments to eliminate competition in the acquisition of oil reserves. Mr. Hall and 
I feel that the praagraph, as now written, is substantially less restrictive than 
the prior draft. 

The prior draft of article III, paragraph 2 had been partially written by Dr. 
Stocking and certain members of the negotiating committee felt that the per- 
missive clauses contained in the proviso were not sufficiently broad. You will 
note that the proviso has been rewritten so as to clarify the unitization provision 
and so as to permit written agreements with the United States and compliance 
with the written requests of duly authorized representatives thereof. 

Discussion of article III, paragraph 15, and related paragraph consumed most 
of the time of the subcommittee during the week and a half it was in Washing- 
ton. The last prior draft of paragraph 15 prohibited sales to purchasers for 
resale on the written or oral condition, agreement or understanding that said 
purchasers would not purchase or deal in the products of a competitor. 

On April 23 the staff handed the subcommittee redrafts of paragraphs 15, 20, 
20b, 20c, and 37 which, if insisted upon and adopted, would specifically have 
prohibited defendant companies from (a) entering into any contracts with either 
purchasers for resale or consumers for future delivery containing any quantity 
provisions; and (b) from selling products to large-quantity purchasers who 
might thereafter resell any part thereof, at any price less than prices charged 
service-station operators. One of these proposed paragraphs would have made 
all defendants common sellers and would have abrogated the right granted by 
section 2 of the Clayton Act to select their own purchasers. 

You will be amazed to hear that it took a week of constant argument, some 
of which was quite heated, to eliminate these provisions. 

During the course of the discussions, certain members of the staff (but not 
Mr. Asbill) announced an interpretation of section 3 of the Clayton Act and 
paragraph 15 of the agenda as previously drawn which was extremely disturb- 
ing to the subcommittee. This interpretation was briefly as follows: That both 
section 3 of the Clayton Act and old paragraph 15 of the agenda would be vio- 
lated if any company made contracts with either purchasers for resale or 
consumers, for fixed or for minimum-maximum quantities where the effect of 
such contracts was to supply the purchaser with all the products he currently 
needed, and thereby indirectly might be said to result in an oral arrangement 
that said purchaser would not simultaneously buy products from others. In 
fairness to Mr. Asbill it should be stated that he announced that any such 
interpretation was ridiculous. I should also state that, under the pressure of 
Mr. Asbill’s insistence, the members of the staff who had announced this in- 
terpretation gradually and with apparent reluctance withdrew their point of 
view. 

The effect of the discussion was to convince the subcommittee that the indus- 
try might well be heading for future trouble if it accepted paragraph 15 as 
previously drafted. As a result, numerous redrafts were prepared by us, sub- 
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mitted to and rejected by the staff. After a week of argument, paragraph 15 
as now drafted was inserted into the agenda with the approval of the staff, but 
with the reservation on the part of Mr. Hall that he was not prepared to recom- 
mend it to the industry. 

Your attention is called to the fact that this revision of paragraph 15: (@) 
Contains no restrictions whatever upon contracts entered into with consumers ; 
(b) prohibits future contracts with purchasers for resale only if there is a con- 
dition, agreement, or understanding which obligates such purchaser not to pur- 
chase or deal in the products of a competitor; (c) by necessary implication per- 
mits contracts for the future installment delivery of gasoline to service-station 
operators containing fixed or minimum-quantity provisions, if such service- 
station operator is granted an option at the expiration of any 3-month period to 
cancel. You will also note that the proviso (which is applicable to all of par. 
15) permits fixed or maximum-minimum quantity contracts without any limita- 
tion as to time, with wholesalers and operators of chains of service stations 
and also generally permits contracts with anyone for his requirements of 
branded products of the seller. 

Although Mr. Hall has mental reservations respecting interpretation of the 
provisions and may not agree with this statement, I believe that the language 
as now drafted prohibits only so-called negative covenant contracts under 
which a purchaser obligates himself not to deal in the commodities of a com- 
petitor. The option to small-service-station operators to cancel fixed or mini- 
mum-maximum contracts every 3 months will, of course, be objectionable to 
some of the defendants. The specific practice to which this provision is directed 
is conceived by the staff to be as follows: 

Major companies adopt a policy (so believe the economists on the staff) 
of acquiring control of service stations, thereafter leasing or subleasing the same 
to operators, and simultaneously requiring said lessee or sublessee to enter into 
fixed or minimum-maximum quantity contracts for the duration of the lease or 
sublease. The economists argue that such practice effectively prevents said 
operator (since he has contracted for all the gasoline he can possibly sell) from 
ever dealing with a competitor. Quoting the economists, the effect of the sup- 
posed policy is to prevent the small-service-station operator from being “an 
independent businessman with the right to select the gasoline he desires to 
sell.” 

The option to cancel at the expiration of every quarter year was finally 
suggested as a possible compromise and was accepted by Messrs. Asbill and 
Snyder over the protests of the alleged economists. 

You will note that there is a new paragraph 15a which prohibits fixing 
a price upon any condition, understanding, or agreement which obligates the 
purchaser not to deal in the commodities of a competitor. The subcommittee 
tried unsuccessfully to persuade the staff that this provision should be in- 
corporated as a part of paragraph 15 and thereby made specifically subject 
to the permissive clauses contained in the proviso to paragraph 15. Mr. Asbill 
refused to make this concession, not on the ground that he thereby intended to 
narrow the effects of the permissive clauses in the proviso of paragraph 15, 
but because he stated emphatically that paragraph 15a as drafted could not 
possibly be construed to prevent the practices permitted in the proviso to para- 
graph 15. Mr. Hall feels that paragraph 15a should have been included as 
a part of 15 and is tentatively of the opinion that paragraphs 15 and 15a, read 
together, are considerably more restrictive than section 3 of the Clayton Act. 
The question for consideration by the negotiating committee is whether the 
use of the word “obligates” in both paragraphs does not give the industry 
as much protection as would the inclusion of the qualifying clauses of the Clay- 
ton Act which make exclusive dealing contracts unlawful only if they sub- 
stantially lessen competition or tend to create a monopoly. 

You will note with amusement that old paragraph 20, drawn by the ne- 
gotiating committee for the purpose of specifically eliminating the split ac- 
count—100-percent differential does not appear in the enclosed revised agenda. 

Paragraph 21a as redrafted is broader than the paragraph previously ap- 
proved by the negotiating committee. 

Paragraph 42 is new and merely copies section 2 (e) of the Robinson- 
Patman Act. Mr. Hall and I both believe it should be eliminated. 

The specific Miller-Tydings Act exception which, in the last draft, was ap- 
pended only to paragraph 33, has been eliminated for the reason that said pro- 
vision was obviously also applicable to paragraphs 27 and 31. The staff has 
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agreed that the decree when drafted shall include general language to the 
effect that nothing contained in the entire agenda shall be construed as pro- 
hibiting practices permitted by the Miller-Tydings Act. 

The mandatory provisions contained in article IV are considerably less drastic 
than the provisions originally presented by the staff to the subcommittee. The 
subcommittee expressed the opinion that article IV, paragraph 5 relating to post- 
ing would not be accepted either by the negotiating committee or by the indus- 
try: 

The pipeline provisions are in the form presented by the staff to the ne- 
gotiating committee and were not discussed by the subcommittee. 

The enclosed agenda contains as an appendix general clauses customarily 
included in consent decrees which were not discussed by the subcommittee with 
the staff. 


Very truly yours, 
CHARLES I. THOMPSON. 


Unirep STATES v. AMERICAN PETROLEUM INSTITUTE ET AL. 


AGENDA CONTAINING TENTATIVE PHRASEOLOGY IN THE FORM APPROVED OR SUB- 
MITTED BY THE STATE UP TO AND INCLUDING May 1, 1941 


(For confidential information of negotiating committee only) 


I. This portion of the agenda when completed will contain formal statements 
respecting the history of the case, the jurisdiction of the court and other general 
clauses. On May 1, 1941 the staff presented to the subcommittee the following 
suggestion for the preliminary provisions of the decree: 


JUDGMENT AND DECREE 


The United States of America filed its complaint herein on September 30, 1940, 
and each of the defendants having duly appeared by their respective counsel, the 
United States of America by its counsel. moved the court for injunctive relief as 
prayed in the petition and each of the defendants consented to the entry of 
this decree without contest and before any testimony had been taken. 

Wherefore, it is ordered, adjudged and decreed as follows: 

I, That the court has jurisdiction of the subject matter hereof and of all 
parties hereto and that the complaint alleges a conspiracy to monopolize and 
restrain interstate trade and commerce in the production, transportation, re- 
fining, and marketing of crude petroleum and its products in violation of the act 
of Congress of July 2, 1890, entitled “An act to protect trade and commerce 
against unlawful restraints and monopolies” and violations of the acts amenda- 
tory thereof and supplemental thereto. 

Neither the above language nor the provisions of articles XII, XII-A or 
XIII were discussed by the subcommittee with the staff. 

II. The defendant, American Petroleum Institute, and its officers, directors, 
members, committees, representatives, agents and employees, acting for and on 
behalf of the institute, will not: 

(1) Engage in any activity to raise, depress, fix, peg, maintain, or stabilize 
the prices of crude oil or any of its products. 

(2) Engage in any activity to prevent the establishment or maintenance of 
a free and open oil exchange for the purchase and sale of crude oil. 

(3) Promote or sponsor any combination, agreement, or conspiracy among 
those engaged in producing, transporting, refining, or marketing petroleum or its 
products with respect to (a) sales prices of petroleum products, (»¥) margins 
allowed to jobbers, distributors, or dealers of petroleum products, (c) price dif- 
ferentials between and among various grades of petroleum products, (d) prices 
at which purchasers of petroleum products shall resell such products, and (e) 
provisions in Sales contracts. 

(4) Promote or sponsor any combination, agreement, or conspiracy among 
those engaged in producing, transporting, refining, or marketing petroleum or its 
products to restrict or allocate quantities of crude oil to be produced or the 
quantities of petroleum products to be manufactured. This provision does not 
prohibit the institute or its members from advocating or opposing the enactment 
of legislation or the promulgation of orders by duly constituted authorities. 

(5) Promulgate and distribute any recommendation, forecast, or suggestion 
of the institute as to the quantities of crude oil to be produced, to be maintained 
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in storage cr to be refined; or the quantities of petroleum products to be manu- 
factured or to be maintained in storage. This provision does not prohibit (a) 
the solicitation or receipt by the institute of reports of quantities and location 
of production and stocks of crude oil and petroleum products, daily refinery 
capacity, runs to stills, imports of petroleum and petroleum products, consumptive 
demands for petroleum products, or any statistical information relating to past 
matters or transactions, or the publication and distribution of such information 
or any summarization thereof; or (b) the submission of information or argu- 
ment to the Interstate Oil Compact Commission or any State or Federal instru- 
mentality with respect to the past, present or future nationwide demand for 
petroleum and petroleum products and subsequently publishing such information 
or argument. 

III. Each major and secondary defendant signatory hereto, its present and 
future subsidiaries and successors, and its or their officers, directors, agents or 
employees, acting for or on its or their behalf, in the course of trade or commerce 
in petroleum or any of its products among the several States or between the 
District of Columbia and any State of the United States, will not: 

(1) Combine, conspire, or agree to eliminate competition in the acquisition of 
any developed or undeveloped crude oil reserves in the United States. 

(2) Combine, conspire, or agree with respect to the quantities of crude oil to 
be produced, utilized, or maintained in storage, or the quantities of petroleum 
products to be manufactured, maintained in storage, or distributed. This pro- 
vision does not prohibit: written agreements with the United States, or com- 
pliance with the written requests of duly authorized representatives of the 
United States; compliance with applicable Federal or State laws, or valid rules, 
regulations, or orders promulgated thereunder: well-spacing agreements; the 
unitization of developed or undeveloped areas where authorized by State laws; 
or agreements among joint owners of oil producing properties. 

(3) Receive in crude oil gathering lines less crude oil than the amounts legally 
tendered and offered for transportation and legally required to be received 
in such pipelines. 

(4) Combine, conspire, or agree to raise, depress, fix, peg, maintain, or stabi- 
lize prices to be paid by defendants for crude oil at producers’ wells or at gather- 
ing pipeline connections, or prices at which crude oil is to be sold. 

(5) Jointly or collectively prevent or interfere with the establishment or 
maintenance of a free and open oil exchange for the purchase and sale of crude 
oil. 

(6) Jointly, collectively, or individually require crude oil producers or others 
to sell their crude oil as a condition to the acceptance of the crude oil for 
transportation by a common-carrier pipeline. 

(7) Combine or agree, other than with connecting or participating carriers for 
the purpose of establishing joint or proportional rates, to fix and maintain 
charges for gathering, transportation, or storage of crude oil by gathering and 
trunk pipelines, or for transportation or storage of petroleum products by pipe- 
line. This provision does not prevent any defendant which may be a stock- 
holder of any such pipeline company from exercising its lawful rights as such, 
or from freely voting said shares at stockholders’ meetings, or prevent any di- 
rector, officer, agent, or employee of any defendant from performing the duties of 
director, officer, agent, or employee of any such pipeline company. 

(8) Permit or cause pipeline companies to combine, conspire, or agree to raise, 
depress, fix, peg, maintain, or stabilize charges for gathering, transportation, or 
storage of crude oil or petroleum products by pipelines for the purpose and with 
the effect of restraining competition. 

(9) Combine, conspire, or agree with competing common carriers to fix the 
rates to be charged for the transportation of petroleum products between com- 
mon points of origin and destination, or continue in effect any rates pursuant 
hs om agreement heretofore made which if hereafter made would be prohibited 

ereby. 

(10) (The material previously included in paragraph 10 has been incorporated 
in article VI.) 

(11) Combine or conspire with railroads or their representatives for the 
establishment and maintenance by such railroads of rail freight rates for the 
transportation of petroleum products for the purpose or with the effect of 
eyeinating competition between the defendants or between the defendants and 
others. 

(12) Acquire and maintain control, by means of contracts, leases, pooling ar- 
rangements, charter parties, and agreements, over tankers and barges owned by 
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others, for the transportation of crude oil and petroleum products, in excess of 
the capacity reasonably expected to be utilized by any defendant in its own 
business, for the purpose or with the effect of substantially lessening competi- 
tion or creating a monopoly. 

(13) Combine, conspire, or agree to fix or maintain, directly or indirectly, 
rates for the transportation of crude oil or petroleum products by tanker or 
barge, or combine and agree to manipulate, influence, raise, or lower charter 
party rates for use of tankers or barges. This provision does not prohibit agree- 
ments by any defendant in the ordinary course of its business for the chartering 
of vessels or for the transportation of merchandise in vessels. 

(14) Combine or agree with another defendant to follow the practice of 
distributing petroleum products at wholesale only through such facilities, as 
bulk plants and water terminals, operated by persons, firms, or corporations 
whose buying, selling, and operating policies a defendant has the right to 
control. 

(15) Enforce, threaten to collect penalties under, or collect penalties under, 
provisions in existing contracts, supplements thereto or modifications thereof, 
with purchasers for resale for the sale to them of petroleum products, merchan- 
dise, supplies, or other commodities, which obligate said purchasers to buy all 
their requirements of any such commodity from the defendant with whom the 
contract is entered into; or in the future enter into contracts with purchasers for 
resale for the sale to them, or make sales to them, of petroleum products, 
merchandise, supplies or other commodities on any condition, agreement, or under- 
standing which obligates such purchasers not to purchase or deal in the 
petroleum products, merchandise, supplies, or other commodities of any competi- 
tor of the defendant-seller; or enter into any agreement with any operator of 
any service station or other retail outlet, for the future installment delivery 
of motor fuels for resale, containing fixed or minimum-maximum quantity pro- 
visions, for a longer period of time than 3 months unless said agreement shall 
grant to said operator an option, exercisable on 10 days’ written notice to defend- 
ant, to cancel and terminate at the expiration of any quarter year commencing 
as of the date of said agreement. This provision does not prohibit any defend- 
ant from entering into any agreement, of any duration, with wholesalers, or with 
operators of service stations or other retail outlets who may also be whole- 
salers, or with operators of a chain of five or more service stations for the future 
installment delivery of motor fuels for resale containing fixed or minimum- 
maximum quantity provisions, or from entering into any agreement, of any 
duration, with any purchaser for resale for his requirements of the seller’s 
branded products. 

(15-A) Fix a price charged, or grant any discount from or rebate upon any 
price, for any petroleum product sold to any purchaser for resale on any 
condition, agreement or understanding which obligates such purchaser not to 
purchase or deal in any petroleum product, merchandise, supplies, or other 
commodities of any competitor of the defendant-seller. 

(16) Combine or agree with another defendant to adopt uniform provisions of 
contracts for the sale of petroleum products. 

(17) Combine or agree to force or coerce wholesalers of petroleum products 
to sell, lease, or otherwise transfer control of wholesale marketing facilities 
to a defendant; or individually monopolize or attempt to monopolize trade or 
commerce in petroleum products, by forcing or coercing wholesalers of petroleum 
products to sell, lease, or otherwise transfer control of wholesale marketing 
facilities to such defendant. 

(18) Combine or agree with another defendant to follow the practice of dis- 
tributing petroleum products at retail only through service stations or other 
retail outlets operated by persons, firms, or corporations whose buying, selling, 
and operating policies a defendant has the right to control. 

(19) Combine or agree to force or coerce existing or prospective retailers 
of petroleum products to sell, lease, or otherwise transfer control of facilities 
for the marketing of petroleum products at retail to a defendant ; or individually 
monopolize or attempt to monopolize trade or commerce in petroleum products, 
by forcing of coercing existing or prospective retailers of petroleum products to 
sell, lease, or otherwise transfer control of facilities for the marketing of 
petroleum products at retail to such defendant. 

(20) (The material previously included in par. 20 has been either withdrawn 
by the staff or included in par. 15.) 
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(20-A) Grant concessions in rentals for service stations upon the condition 
os agreement that the lessee shall not purchase products of a competitor of the 
essor. 

(20-B and 20-C) (These paragraphs drafted to prohibit quantity contracts 
and to make defendants common sellers have been withdrawn by the staff.) 

(21) Enforce written or oral agreements or understandings, or provisions in 
existing leases, which directly or indirectly require (1) that the lessee or sub- 
lessee of a service station or other retail outlet shall sell only the gasoline or 
other merchandise sold, distributed or approved by the lessor; or (2) that the 
borrower or lessee of equipment used in connection with the retailing of petro- 
leum products shall sell at his place of business only the gasoline or other mer- 
chandise sold, distributed, or approved by the lessor; or (3) that the lessee or 
sublessee of a service station or other retail outlet, which is owned or leased by a 
defendant, shall store in or dispense through equipment therein installed and 
owned by a defendant, only the products sold, disrtibuted or approved by the 
defendant; and include in future leases, or in written or oral agreements or 
understandings, provisions the enforcement of which is prohibited by clauses 
(1), (2), or (3) above. The foregoing restrictions do not prohibit any defendant 
from requiring a lessee or borrower of receptacles, pumps, or other equipment 
for storing, dispensing, or advertising petroleum products to store in or dispense 
through such leased or loaned equipment only the petroleum products purchased 
from such defendant, where such lessee or borrower owns the service station or 
leases same from a third party. 

(21-A) Combine, conspire, or agree with another defendant to refuse or to 
cause any defendant to refuse, or individually refuse pursuant to such combina- 
tion, conspiracy, or agreement, to sell motor fuel to any operator or any prospec- 
tive operator of a service station or other retail outlet. 

(22) Enter into any leases, subleases, or renewal leases for, or agreements for 
the operation of, service stations or other retail outlets owned by or under 
lease to a defendant, for a term of less than 3 years unless defendant's right of 
possession shall sooner terminate or unless the lessee or operator shall in writing 
request a shorter term; or include therein provisions permitting the defendant 
to concel forthwith for the breach of any term, condition, or covenant which shall 
be unreasonable or elsewhere herein prohibited. Such leases or agreements may 
contain provisions which permit the defendant to cancel without cause on any 
annual anniversary date by giving the lessee or operator not less than 90 days’ 
prior written notice of its intention to cancel on said date, and shall contain pro- 
visions granting such cancellation rights to the lessee or operator as may be 
mutually agreed upon between said lessee or operator and the defendant. 

(23) Terminate any existing leases for, or agreements for the operation of, 
service stations or other retail outlets before the expiration of the full term 
thereof unless (a) the termination be for the breach of a term, condition, or cove- 
nant not elsewhere herein prohibited or (b) the lessor shall give the lessee at 
least 90 days’ notice in writing of intention to terminate. 

(24) Force the lessee or the operator of a service station or other retail outlet to 
operate the same on terms and conditions and in a manner other than expressly 
provided in the lease or agreement for operation. This provision does not pro- 
hibit any defendant from offering to instruct or instructing lessees or operators 
of service stations or other retail outlets, or their employees, in methods of sales- 
manship or operation. 

(25) Permit their owned or leased service stations or other retail outlets to 
be operated, conducted, or managed other than (1) by employees or agents of a 
defendant, or (2) by lessees or operators under leases or agreements complying 
with all of the provisions of this decree. 

(26) Require any purchaser of motor fuel for resale, as a condition of the 
continuance of his source of supply, to deal in other products which such pur- 
chaser does not desire. 

(27) Combine, conspire, or agree to raise, depress, fix, peg, maintain, or stabi- 
lize (a) sales prices for petroleum products, (b) margins allowed to jobbers, 
distributors, and dealers in petroleum products, (c) price differentials between 
and among various grades of petroleum products, (d) prices at which pur- 
chasers of petroleum products from said defendants resell such products or 
(e) prices and quotations reported to trade journals. 

(27-A) Combine or agree with another defendant to establish and maintain 
formulas, factors, bases, or policies to be used in pricing petroleum products. 

(28) Report to each other, or exchange among themselves, information 
respecting future prices for crude oil or petroleum products. This provision 
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does not prohibit negotiations for purchases and sales between defendants or 
the announcement by individual defendants in the ordinary course of business 
of future changes to be made in prices, or quotations to customers for future 
delivery. 

(29) Combine, conspire, or agree to promote, organize, and utilize, or know- 
ingly participate in, purchasing programs for the purpose or with the effect of 
diverting petroleum products from moving in the normal channels of trade and 
commerce and preventing them from being sold in free and competitive markets. 

(30) (The material originally contained in this paragraph has been combined 
with and now appears in paragraph 31.) 

(31) Combine, conspire, or agree to promote, sponsor, carry out, or take part 
in any program or arrangement for the establishment and maintenance of prices 
for petroleum products, or any program, scheme, arrangement, or device by which 
defendants follow prices posted, published, announced, or used by selected de- 
fendants or others for the sale of petroleum products in the United States or 
any area thereof. 

(32) Combine, conspire, or agree to cause, or individually cause, defendant 
Ethyl Gasoline Corp. to refuse tetraethyl lead blending licenses to refiners and 
others who sell petroleum products at prices below the prices at which defend- 
ants sell their petroleum products. This provision does not prevent any ‘lefend- 
ant which may be a stockholder of Ethyl Gasoline Corp. from exercising its law- 
ful rights as such, or from freely voting said shares at stockholders’ meetings, 
or prevent any director, officer, agent, or employee of any defendant from per- 
forming the duties of director, officer, agent, or employee of said Ethyl Gasoline 
Corp. 

(33) Maintain or enforce prices at which purchasers of petroleum products 
resell the same. 

(34) Make, or cause to be made, inspections and surveys for the purpose of 
ascertaining the identity of resellers who sell at prices less than those posted and 
charged by defendants, or report the identity of a price-cutting reseller to his 
supplier for the purpose or with the result of forcing or coercing such reseller 
to raise his prices or lose his source of supply. 

(35) Sell petroleum products to service stations or other retail outlets at un- 
reasonably low prices, or operate service stations or other retail outlets at a 
loss, for the purpose of eliminating a competitor or destroying competition. 
This provision does not prevent sales made in good faith to meet an equally 
low price of a competitor. 

(36) Concertedly forcing or concertedly influencing railroad companies to 
refuse leases for, cancel existing leases for, or raise rentals on, sites on which 
are located trackside service stations. 

(37) (This paragraph, which originally contained restrictions upon dealings 
with consumers, has been withdrawn by the staff.) 

(38) Combine, conspire or agree on prices for petroleum products to be sub- 
mitted as bids on contracts for the purchase requirements of petroleum products 
by Federal, State, county, and municipal governments and subdivisions thereof, 
public utilities and large industrial organizations, or nominate, select or desig- 
nate the low bidder on such requirements. 

(39) (The material originally incorporated in this paragraph has been with- 
drawn by the staff.) 

(40) Sell or distribute petroleum products under a defendant’s widely adver- 
tised brand in a given area when in fact such petroleum products do not meet 
the specifications and quality of the brand which is held out to the public in such 
area as representing products manufactured under the specifications posted or 
advertised by defendant. This provision does not prohibit variations from 
specifications no greater than those resulting from good manufacturing practices, 
or deterioration of merchandise after manufacture or accidental contamination. 

(41) Combine, conspire or agree (a) to charge purchasers of petroleum prod- 
ucts prices prevailing at arbitrarily adopted base points regardless of point of 
origin or manufacture of such products or (b) to charge such purchasers all 
rail freight rates from the arbitrarily adopted points to purchasers’ destinations 
regardless of the freight rates in effect from the actual point of origin and the 
actual methods of transportation used to move such products to purchasers’ 
destinations, or the charges actually incurred in making such delivery to pur- 
chaser. 

(42) Discriminate in favor of one purchaser against another purchaser or 
purchasers of petroleum products for resale, by contracting to furnish or fur- 
nishing, or by contributing to the furnishing of, any services or facilities con- 
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nected with the handling, sale, or offer for sale of such petroleum products 
so purchased upon terms not accorded to all purchasers on proportionately equal 
terms. 

IV. Each major and secondary defendant party to this decree, its present and 
future subsidiaries and successors, and its or their officers, directors, agents or 
employees, acting for or on its or their behalf, will: 

(1) Take, and cause its subsidiaries to take, such affimative action as may be 
necessary to comply with each and every provision of this decree which shall be 
applicable to such defendant or its subsidiaries. 

(2) Notify the other contracting parties by registered mail within 60 days 
following the entry of this decree that it will not enforce any provision in any 
existing contract or agreement to which it may be a party requiring producers of 
crude oil to sell or otherwise transfer title to the crude oil tendered for shipment, 
as a condition to the acceptance of such crude oil for transportation by common 
carrier pipeline. 

(3) Notify the other contracting parties by registered mail within 60 days 
following the entry of this decree that it will not enforce any provision in exist- 
ing contracts, leases and agreements, supplements thereto or modifications 
thereof, the enforcement of which is prohibited by paragraphs (15), (20), (20-B), 
(21), (23), or (33) of article III hereof. 

(4) Where any major or secondary defendant leases or loans receptacles or 
other equipment for storing gasoline to an operator of a service station either 
owned by such operator or leased from a third party, sell for cash such leased 
or loaned equipment, at cost installed less 6 percent annual depreciation, to the 
lessee or borrower thereof, or to the new supplier of such lessee or borrower upon 
receipt of written notice from such lessee or borrower of his desire to purchase 
his supplies of gasoline from other than the lessor or lender of such equipment 
and the bona fide offer from either the lessee or borrower or his new supplier to 
purchase such equipment. 

(5) Post, at places readily accessible to purchasers at locations where any of 
the defendants are vendors of gasoline, or at such outlets where defendant’s 
gasoline is sold by resellers under defendant’s trademark or brand name, the 
specifications of defendant’s trademarked gasoline sold and delivered at or from 
such locations. 

(6) Furnish to the other contracting party a duplicate original or true copy 
of every executed contract for the sale of petroleum products, and of every exe- 
cuted lease, or contract for operation, of a service station. 


NEITHER “RTICLE V NOR ANY OF THE SUBSEQUENT PROVISIONS OF THE AGENDA WERE 
DISCUSSED BY THE SUBCOM MITTEE WITH THE STAFF 


V. That (a) each of the major and secondary defendants, and each of their 
present and future subsidiaries or successors, which now or hereafter owns or 
operates a common carrier pipeline engaged in the transportation of crude oil in 
interstate commerce, agrees to do, and (0b) each of the major and secondary 
defendants, and each of their present and future subsidiaries or successors, 
which now or hereafter has a direct or indirect interest with one or more other 
defendants in any company, corporation, or partnership, owning or operating 
a common carrier pipeline engaged in the transportation of crude oil in inter- 
state commerce, agrees to exercise its legal right to cause such common carrier 
to do, the following: 

(1) Provide and furnish reasonable facilities and connections for receiving, 
transporting, interchanging, and delivering crude oil as required by law and 
make such facilities and connections available on equal terms to all shippers 
who comply with the provisions of duly filed and published tariffs and the rules 
and regulations therein contained. 

(2) Include in all duly filed and lawfully published tariffs, in addition to 
other matters customarily and properly a part thereof, reasonable rules and 
regulations, subject to the approval of duly authorized Federal and State regu- 
latory authorities, respecting: (a) Specifications of crude oil to be received 
and transported, in such terms as will not exclude good merchantable crude oil; 
(b) apportionment, when crude oil tendered and actually ready for shipment is 
in excess of the quantities of crude oil which can be immediately transported ; 
(c) minimum tenders, not exceeding 5,000 barrels, of crude oil having the 
characteristics of the common stock crude oil being currently transported; and 
(d) tankage necessarily incident to transportation of crude oil. 
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VI. That (@) each of the major and secondary defendants, and each of their 
present and future subsidiaries or successors, which now of hereafter owns or 
operates a common carrier pipeline engaged in the transportation of crude oil in 
interstate commerce, agrees to do; and (b) each of the major and secondary 
defendants, and each of their present and future subsidiaries or successors, 
which now or hereafter has a direct or indirect interest in any company, corpo- 
ration, or partnership, owning or operating a common carrier pipeline engaged 
in the transportation of crude oil in interstate commerce, agrees to cause such 
common carrier to do, the following: 

(1) Not to credit, give, grant or pay, directly or indirectly, through or by any 
means or device whatsoever, to (a) a shipper-owner any sum(s) of money and 
other valuable consideration(s) which combined exceed an amount equal to 
percent annual return upon the valuation of the common carrier property, 
if the common carrier shall have transported during any calendar year any 
crude oil for the owner, including any such owner’s subsidiaries or successors ; 
or to (b) a shipper-stockholder(s) any sum(s) of money and other valuable 
consideration(s) which combined exceed an aggregate amount equal to 
percent annual rate of return upon the valuation of the common carrier prop- 
erty, if the common carrier shall have transported during any calendar year any 
erude oil for such stockholder(s), including its or their subsidiaries or 
successors. 

(i) Valuation as hereinabove used shall mean the latest final valuation of 
the carrier’s property owned and used for common carrier purposes as made 
by the Interstate Commerce Commission, plus additions and betterments and 
less physical depreciation and retirements computed as of the close of the next 
preceding calendar year. Said additions, betterments, depreciation, and re- 
tirements shall be approximated annually by the common carrier, in accordance 
with accounting and valuation methods approved or utilized by the Interstate 
Commerce Commission, in bringing valuations of property owned and used for 
common carrier purposes down to date. 

(ii) Any amounts permitted to be credited, granted, paid, or given during 
any calendar year as hereinabove provided, if earned and withheld, may be 
credited, granted, paid or given within 2 years thereafter, in addition to credits 
and payments permitted during each of the 2 years. 

(iii) Valuation as defined in (i) above shall never include any valuation 
of carrier property resulting from expenditures from disbursements made avail- 
able by the trustee to the common carrier as provided in VI (2) hereof. 

(2) To segregate and retain net earnings (except as hereinafter provided) 
of the common carrier in excess of the amounts permitted to be credited, granted, 
paid, or given by the commion carrier or by the company, corporation, or part- 
nership, operating a crude oil pipeline as a department thereof, and to transfer 
within 30 days after the end of each calendar year such excess earnings to a 
trustee appointed by the Court. Such trustee, upon proper court order, shall 
disburse such impounded funds either (i) to the common carrier from which 
the funds were received for use in normal extensions of existing common car- 
rier facilities, or (ii) in case of dissolution, sale, transfer, or divorcement of 
the common carrier entity or common carrier pipeline department, to stock- 
holders of the major or secondary oil company or companies owning the stock 
of the common carrier entity or owning the common carrier as a pipeline de- 
partment. Provided, however, that the moneys segregated and retained as re- 
quired herein shall not include any moneys necessary to maintain normal and 
reasonable working capital requirements during the current calendar year, or 
moneys necessary for the retirement of any funded or nonnegotiable debt out- 
standing at the time this decree is entered if such debt was incurred in the 
construction or acquisition of common carrier property. 

VII. That (a) each of the major and secondary defendants, and each of 
their present and future subsidiaries or successors, which now or hereafter 
owns or operates a common-carrier pipeline engaged in the transportation of 
crude oil in interstate commerce, agrees, and (b) each of the major and sec- 
ondary defendants, and each of their present and future subsidiaries or suc- 
cessors, which now or hereafter has a direct or indirect interest in any company, 
corporation, or partnership, owning or operating a common-carrier pipeline 
engaged in the transportation of crude oil in interstate commerce, agrees: 

(1) Not to solicit, accept or receive, directly or indirectly, through or by any 
means or device whatsoever, from any such common carrier any sum of money 
or other valuable consideration the crediting, granting, paying or giving of 
which is prohibited by the provisions of VI hereof. 
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VIII. That (a) each of the major and secondary defendants, and each of 
their present and future subsidiaries or successors, which now or hereafter 
owns or operates a common-carrier pipeline engaged in the transportation of 
gasoline or other petroleum products in interstate commerce, agrees to do, and 
(b) each of the major and secondary defendants, and each of their present and 
future subsidiaries or successors, which now or hereafter has a direct or in- 
direct interest with one or more other defendants in any company, corpora- 
tion, or partnership, owning or operating a common-carrier pipeline engaged 
in the transportation of gasoline or other petroleum products in interstate com- 
merce, agrees to cause such common carrier to do the following: 

(1) Provide and furnish reasonable facilities and connections for receiving, 
transporting, interchanging and delivering gasoline and other petroleum prod- 
ucts and make such facilities and connections available on equal terms to all 
shippers who comply with the provisions of duly filed and published tariffs and 
the rules and regulations therein contained. 

(2) Include in all duly filed and lawfully published tariffs, in addition to 
other matters customarily and properly a part thereof, reasonable rules and 
regulations, subject to the approval of duly authorized Federal and State regu- 
latory authorities, respecting: (a) specifications of gasoline and other petroleum 
products to be received and transported, in such terms as will not exclude good 
merchantable gasoline, natural gasoline, kerosene, and other petroleum products 
from the petroleum-products pipeline; (b) apportionment, when gasoline and 
other petroleum products tendered and actually ready for shipment are in ex- 
cess of the quantities of gasoline or petroleum products which can be immedi- 
ately transported; (c) minimum tenders, not exceeding 5,000 barrels, of gaso- 
line or other petroleum products meeting tariff specifications; and (d) tankage 
necessary incident to transportation of gasoline and other pettroleum products. 

IX. That (a) each of the major and secondary defendants, and each of their 
present and future subsidiaries or successors, which now or hereafter owns 
or operates a common-carrier pipeline engaged in the transportation of gaso- 
line or other petroleum products in interstate commerce, agrees to do, and (6b) 
each of the major and secondary defendants, and each of their present and 
future subsidiaries or successors, which now or hereafter has a direct or in- 
direct interest in any company, corporation, or partnership, owning or operat- 
ing a common-carrier pipeline engaged in the transportation of gasoline or other 
petroleum products in interstate commerce, agrees to cause such common 
carrier to do, the following : 

(1) Not to credit, give, grant or pay, directly or indirectly, through or by 
uny means or device whatsoever, to (a) a shipper-owner any sum(s) of 
money and other valuable consideration(s) which combined exceed an amount 
equal to percent annual return upon the ‘valuation of the common car- 
rier property, if the common carrier shall have transported during any cal- 
endar year any gasoline or other petroleum products for the owner, including 
any such owner’s subsidiaries or successors; or to (b) a shipper-stockholder (s) 
any sum(s) of money and other valuable consideration(s) which combined 
exceed an aggregate amount equal to percent annual rate of return 
upon the valuation of the common-carrier property, if the common carrier 
shall have transported during any calendar year any gasoline or other petro- 
leum products for such stockholder(s), including its or their subsidiaries or 
successors. 

(i) Valuation as hereinabove used shall mean the latest final valuation of 
the carrier’s property owned and used for common-carrier purposes as made 
by the Interstate Commerce Commission, plus additions and betterments and 
less physical depreciation and retirements computed as of the close of the next 
preceding calendar year. Said additions, betterments, depreciation and retire- 
ments shall be approximated annually by the common carrier, in accordance 
with accounting and valuation methods approved or utilized by the Interstate 
Commerce Commission, in bringing valuations of property owned and used 
for common-carrier purposes down to date. 

(ii) Any amounts permitted to be credited, granted, paid or given during any 
calendar year as hereinabove provided, if earned and withheld, may be credited, 
granted, paid or given within 2 years thereafter, in addition to credits and 
payments permitted during eac of the 2 years. 

(iii) Valuation as defined in (i) above shall never include any valuation of 
carrier property resulting from expenditures from disbursements made avail- 
able by the trustee to the common carrier as provided in VI (2) hereof. 

(2) To segregate and retain net earnings (except as hereinafter provided) 
of the common carrier in excess of the amounts permitted to be credited, granted, 
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paid, or given by the common carrier or by the company, corporation, or partner- 
ship, operating a petroleum-products pipeline as a department thereof, and 
to transfer within 30 days after the end of each calendar year such excess earn- 
ings to a trustee appointed by the court. Such trustee, upon proper court order, 
shall disburse such impounded funds either (i) to the common carrier from 
which the funds were received for use in normal extensions of existing common- 
earrier facilities, or (ii) in case of dissolution, sale, transfer, or divorcement of 
the common-carrier entity or common-carrier pipeline department, to stock- 
holders of the major or secondary oil company or companies owning the stock 
of the common-carrier entity or owning the common carrier as a pipeline depart- 
ment: Provided, however, That the moneys segregated and retained as required 
herein shall not include any moneys necessary to maintain normal and reason- 
able working capital requirements during the current calendar year, or moneys 
necessary for the retirement of any funded or nonnegotiable debt outstanding 
at the time this decree is entered if such debt was incurred in the construction 
or acquisition of common-carrier property. 

X. That (a) each of the major and secondary defendants, and each of their 
present and future subsidiaries or successors, which now or hereafter owns or 
operates a common-carrier pipeline engaged in the transportation of gasoline 
or other petroleum products in interstate commerce, agrees, and (b) each of the 
major and secondary defendants, and each of their present and future sub- 
sidiaries Or successors, which now or hereafter has a direct or indirect interest 
in any company, corporation, or partnership, owning or operating a common- 
carrier pipeline engaged in the transportation of gasoline or other petroleum 
products in interstate commerce, agrees: 

(1) Not to solicit, accept, or receive, directly or indirectly, through or by any 
means or device whatsoever, from any such common carrier any sum of money or 
other valuable consideration the crediting, granting, paying, or giving of which 
is prohibited by the provisions of VI hereof. 

XI. That each of the major and secondary defendants, and each of their 
present and future subsidiaries or successors, which now or hereafter owns or 
operates crude-oil or petroleum-products pipelines and has not to date filed 
tariffs with the Interstate Commerce Commission, agrees to file with such 
Commission tariffs, rules, and regulations covering the transportation of crude- 
oil or petroleum products through such pipelines where any such pipeline 
transports in the United States such commodities as any part of transportation 
in interstate or foreign commerce. 

XII. For the purpose of securing compliance with this decree, and for no 
other purpose, duly authorized representatives of the Department of Justice, 
on the written request of the Attorney General or an Assistant Attorney General 
and on reasonable notice, shall be permitted reasonable access, during the office 
hours of said defendants, to all books, ledgers, accounts, correspondence, memo- 
randums, and other records and documents in the possession or under the con- 
trol of said defendants, relating to any of the matters enjoined by this decree, 
subject to the reasonable convenience of said defendants, and without restraint 
or interference from them, and, subject to any legally recognized privilege, 
to interview officers or employees of said defendants, who may have counsel 
present, regarding any such matters, and said defendants, on such request, shall 
submit such reports in respect of any such matters as may from time to time 
be reasonably necessary for the proper enforcement of this decree: Provided, 
however, That information obtained by the means permitted in this para- 
graph shall not be divulged by any representative of the Department of Justice 
to any person other than a duly authorized representative of the Department 
of Justice except in the course of legal proceedings in which the United States 
is a party or as otherwise required by law. 

XII-A. That the terms of this decree shall be binding upon and shall extend 
to each and every one of the successors in interest of the defendants and to any 
and all corporations, partnerships, associations, or individuals who may acquire 
the ownership or control, directly or indirectly, of the property, business, or 
assets of the said defendants or any of them, whether by purchase, merger, con- 
solidation, reorganization, or otherwise. 

XIII. That jurisdiction of this cause is retained for the purpose of enabling 
any of the parties to this decree to apply to the court at any time for such 
further orders and directions as may be necessary or appropriate in relation 
to the construction of or carrying out of this decree, for the modification thereof 
upon any ground, for the enforcement of compliance therewith, and for the pun- 
ishment of violations thereof. 
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Ve Civil Action No. 852i, 
AMERICAN PETROLIUM IMBPITUTE Tf AL., ) 
tates 
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The United States ef Auerica filed ite complaint herein on Septeaber 
%, 1910, and eash of the defendants having duly appeared by their respee~- 
tive counsel, the imited States of Anerica by ite eounsel moved the Court 
for injunetive relief as prayed in the petition and eash ef the defendants 
consented to the entry of this desree without cantest and before any 
testinmeny had been taken, 
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I, That tae Court has jurisdiction of the suiject matter hereof and 
of all parties hereto and that tue compleint alleges « cenepiracy to 
monepelise and reatrain interstate trade and commerce in the production, 
transportation, refining and uarketing of orude petroleua anc ite -recuete 
in violation of the act ef Congress ef July 2, 1990, entitled “An «ct te 
Preteet Trade and Commeree against Unlewfu)] Neetraints and jonopolies”, and 
violations of the Asts amendatory thereof and supplemental tneretes 
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Sfsa 
Il, The defendant, american Petrolew Institute, and ite officers, 
é@iresters, neabers, committess, representatives, agents and employees, 
acting for or on behalf of the Institute, will net: 

(2) Mgage in any activity te raise, depress, fix, pec, 
maintain or etabilise the prices ef erude of] or any ef 
ite products, 

(2) mmence in any astivity to prevent the establichment or 
maintenanee of a free and epen oi) exehange for the 
purehase and sale of erude oil. 

(3) Promote, sponser or encaye in any combination, agreement 
or conspiracy anch,, those enaged in procucin,, transporting, 
refining or amrketing petroleum or its preducte with respect 
te (a) sales prices of petroleum produete; (b) aargins 
allowed to jobbers, distributors, er dealers of petrelem 
prodvcts; (oe) prise differentials between anc ameng various 
erades ef petroleum products; (4) priees at whieh purchasers 
ef petrolews produsts shall resell sueh preducts; and (e) 
provisions in sales contracts, 

(Lh) Promote, sponser er engage in any combination, agreement 
er conspiracy among these engared in producing, transportin, 
refining or marketing petrolews or ite produets to restrict 
or allocate quantities ef erude of] te be produced or the 

j quantities of petrelewn products to ve manufactured, This 


prevision does not prohibit the Inatitute or its nesters 
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from acvecating er opposing the enactment ef legislation 
er the promulgation of orders by duly constituted authorities. 
(5) Premilgate and distribute any recomendation, forecast 
er susvestion of the Institute as te the quantities ef erude 
@il to be produced, te be aaintained in storage or te be 
refined; or the quartities of petroleum products to be 
manufsetured or to be maintained in sterage, This prevision 
does not prohibit (a) the solicitation er reeesipt by the 
Institute of reperts of quantities and lecation ef preduction 
end stocks of orude oi] and petrelew: preoduets, daily refinery 
capacity, rune te stills, imports ef petrelew and petrelem 
products, censumptive deuands for petrelewm predueta, or any 
statistion] information relating te past matters or trans- 
actions other than prices, or the publication and distribu- 
tion of sush information or any summarisation theresf; or 
(b>) the eubaiesion ef information te the interstate 01) 
Compact Commiesion er amy State or federal instrumentality 
with respect to the past natiommide demand for petreleum and 
petroleum products and subsequently publishing sueh infeorma- 
tion: provided, however, al] eush publications be distri- 
buted te the petrolewm trade generally. 
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{ 121.} 

(1) Combine, comepire or agree to eliminate competition in 
the aequisition ef amy developed or undeveloped crude 
o4] reserves in the United States. 
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{111.) 

(2) Combine, cenepire or agree with reapest te the quantities 
of erude oil te be produced, utilised, er mintained in 
storage, er the quantities of petroleum products to be 
manufeotured, waintained im storage, or distributed, This 
prevision dees net prohibit the curtailment ef erude oi) 
precuction purauant to: written agreements with the United 
States, er complianse with the written requests of éuly 
authorised representatives of the ‘mited States msde pure 
suant te some applicable provision ef a Federal law. co=- 
pliance with applicable an¢ walid Pederal er State laws, 
or walid rulee, regulations er erders premigated thereunder; 
wellespesing agreements; the unitiseation ef develeped er 
undeveloped areas where authorised by State laws, or arree- 
aente aaony joint ewmers of of) predueing properties, 








i 
i | 
i | 


1456 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


s/:9/a 


{ 12%.) 

(3) Refuse to seceive is erude of) gathering Linco erede of} 
legally tendered and offered for transportation ané 
legally required to be received in sush pipelines, 








CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1457 


a 
Veta 


heey 


(4) Combine, comepire, or agree te raise, depress, fix, 
peg, maintain or stabilise prices te be paid for erude 
1] at producers’ wells or at gathering pipeline cennee- 
tions, or prices at which erude ofl is te be seld, 
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3) 4 

| OD detente eellestively prevent or interfere with the 
octedligheent or mintemanes of « free and open of) 

-* G) detanty, eattontively or indivitually require erate of} 

ce to the aeceptanse ef the crude ef] fer tra spertation by 

) @ commen carrier pipe) ine. 
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(7) Combine, conspire or agree, ether than with connecting 
or participating carriers for the purpose ef establishing 
joint er prepertional rates, te fix and maintain charges 
fer gathering, transportation er storage ef erude oi] by 
gathering and trum pipelines, er for transportation or 
storage of petroleum products by pipeline, [hie prevision 
does not prevent any defendant wiieh may be a cteekholder 
ef any sush pipeline company fron exercising ite lasful 
Fights as such, or prevent any Cireetor, officer, arent or 
empleyee of any defendant from lawfully performing rights 
end duties ef direeter, officer, agent or eupleyes of ay 
sueh pipeline company, 
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{ £21,) 

(8! Permit or eamee pipeline cempenios te combine, censpire 
or agree to raises, depress, fix, peg, mintain or 
etabilize charges for gathering, transpertation er steragr 
of crude oil or petrelem products ty pipelines fer the 


purpose and with the effeet ef reetraining eampetition, ‘ 
(9) Combine, conspire er agree with competing common carriers 


te fin the rates te be charged for the transportation of 
petroleum products between cammen points of orisin and 
destination, er eentinue in effeet any rates pursuant to 
any agreement heretefere ade whieh if hereafter mée 


would be prohibited hereby, 


(10) [Comtente ef this original paragraph new severed 
in Articles VI and I.) 
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[ 1216) 

(11, Coubine, conspire or agree with railreads or their 
representatives fer the establishment and maintenanee by 
euch railroads ef rail freight rates fer the transporta- 
tion ef petrolews products fer the purpose er with the 
e:feet of eliuinating competition cetween the defendants 
er between tne defemants anc others, 

(12) aequire anc smintein control, ‘y means of contracts, 
leaser, pooliny arran omente, charter perticer anc agreemerts, 
ever tankers and barges qmed by others, for the transporte- 
tien of erude of] an potrekom preducte, in excess of the 
capacity reasonably expected te be utilised by any defendant 
in ite own business, for the purpese er with the effect of 
euletantially lessening campetition er ereating a monopoly. 
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Visa 


-( 12%] 

(25) Combine, eonepire er agree te fix or mintain, directly 
or indirectly, rates fer the transportation of erude oi) 
er petrelewn products by tanker or barge, or combine, 
conspire er agree to manipulate, influence, raise or lower 
charter party rates fer use of tankers er barges, This 
provision dees not prohibit agreenents by any ceferdant 
im the ordinary course of its business (a) fer the charter- 
ing of veesele or (b>) for the transpertation ef serchancise 
im vessels, 


(11) Combine, conepire or agres with another defendant to 
«fellow the prastics of distributing petroleum preduste 
only through gush whelesale facilities (inelucing walk 

plants and water terminals) as are eperated by persenc, 

firme or corporations whose buying, selling and operating 

policies a defendant has the right or ability te esntre). 


_— 


) 
| 

! 
) 
| 
i} 


\ 
j 
4 
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( 111.} 

(25) Rnforee provisions in existing contracts or agreenente, 
oupplements therete or modifications thereof, either eral or 
written, er eslleet er threaten to ssllect penalties under pro- 
visions in sush eentracts or agreements, with purchasers for 
the ecle to than ef petroleum products, merchancise, supplies 
or ether comedities, which ovlisate or have the effect of 
requiring said purehneers to refrain from buyin, or using any 
eommedity of a competitor of the cefendant with whom the sales 
contrast or agreenent is entered inte; or in the future onter 
fiute any contract er acgreenent for the sale to any purchaser, 
or mbke cales to any purchaser, of petrolewm products, nerehan- 
dise, supplies er ether cemedities om amy condition, agreement 
ey waderstanding, oral or written, which eblisates er has the 
effect ef requiring sush purchaser not to purchase, deal in or 
we amy petrolew: products, mershandise, supplies er ether 
camedities of any ether person; er enter inte any contract or 
agreenent with any purehaser for the sale ef a specified 
quantity ef petrelewn products, merehandise, supplies or other 
Comesdities containing a provision which siml] have the effect 
ef compelling such purchaser to accept anc pay for the spesified 


quantity stated in the contract or agreement, The foreroing 
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doce not prohibit any defendant (a) from including in 
contracts er agreements for the sale of meter fuel to ary 
operator ef a service station or ether retail outlet « 
prevision requiring the purchaser te reeeive a ninimm 
Single delivery ef 300 gallons, or leas, of such meter 
fuel, or (b) from entering inte any contrast or agreement 
with any purchaser for the sale to hin of his requirements 
of amy of the seller's decignated branded products: 
provides, héilover, Cid tis duh Gales cantons or agpecstn 
be dependent upem, imdwee er result in the exelusive hand 
limg, dealing in or use of the meter fuel or other petrolew 
predvets ef the seller. 
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{ 21.) 
‘ wl 
(15-4) Fix, price charged, er grent any dissomt fren or 
rebate won ny peegee fer esy petraleum preduct seld te 


Chat even purchaser, aot to purehase, 359 or dani in the petrelom 
products, merehandise, supplies or ether eomeditics ef any 
other person, er (if) because sveh purenaser dees not pure 
chase, ses or deal in the petrelewm products, merchandise, 
supplies er ether commodities of any ether person, 


(16) Cr-Sine, conspire, agres or confer with another defendant 
with -epect te the provisions ef sontrasts fer the sale 
ef p -slewn products. 
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{ 31%.) 


(17) Combine, conspire er agree ts feree, induse er eserce 
wholesalers of poteslew products to sell, lence or other- 
wise transfer comtrel ef whelesale marketing facilities 
to « defendant oy defendants; er individually feree or 
coerce wholesalers of petroleum products te sell, lease 
er otherwise transfer eomtre] ef wholesale marketing 
feeilities to such defendant. 


(16 Com ie, commpire er agree with anether defendant te 





fellow the prestics ef distributing pstrelew: products 
enly through service stations or other retail cutlets 
eperates by persons, fimms er corporations whose buying, 
selling amd operating policies a defendant has the right 
er ability te eentrel. 
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Qs) Coubine, eanepire or agrees to fores, intuse or eseree 
existing or prospective retailers of petrelewm products 
te sell, lease or otherwise transfer contre] of fasilitics 
fer the marketing of petralom products at retail te a 
defendant er defendants; or individually feree or seeree 
existing or preepective retailers of petreleun products te 
ell, lease or otherwise trensfer contrel of fecilitice 
fer the mrketing of petroleum produsts at retail te such 
defendant. 


i 
(a earthed er AS. Pamerten mew covered 


(90-2) Grant any eemecesion im rental for amy cervies station, 
eperated under an snisting lease mtil the sanseliation or 
(@wiration theresf, upem the condition or agreement, written 
OF oral, that the lesese shall not purshase or deal in 
protests purchased fren other then the lessor, 
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(uu) 

(20=C and Zimt) Sembine, eumepire er agree with another defendant 
te refusv or te cause any defendant te refuse, cause any doi encant 
te refuse, or individually refuse, te sell meteor fuel er ether 
petroleun products te any eperater or prespective operator of a 
service station er ether retail outlet when such operstor deals in 
er hendles, er propeses te deal in or handle, actor fuel or 
ether petrelow: preduets purchased fram ether than the refusing 
éefendant, er leases hie service station or ether setail outlet 
cows otter Same the reteeiag defendant. 
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{ 236) 

(21) Mmferee written er oral agreements or understandings, er pro- 
Visions im existing lenses wutil the expiration or cancellation 
thereef, whieh direstly er indirestly require (a) that the lessee 
or subleases ef a service statien or other retail eutiet sel] enly 
the motor fuel, ether petrelews: preduets, nerehandise, supplies or 
ether comneditics seld, distributed or appreved by the lesser; or 
(b) that the berrewer er lesese ef a pump used im commection with 
the retailing ef neter feel shall cell at his place ef business 
only the meter fuel, other petroleum products, nerehandise, supplies 
or other eammedities seld, distributed or approved ty the lesser; or 
(e) that the lessee er sublesses (wxti] the expiration er sansella- 
tien ef the lease) of a services station or other retail eutlet omed 
er leased by © defendant, shall store in or dispense through any 
equipment therein installed only the petrelew products, merchandise 
er ether commodities seld, distributed or approved by the defendant. 
The feregeing restrictions de net prohibit any defendant from requir 
ing « lessee or bevrewer ef meh defendant's pumps for dispensing 
motor fuel te dispense threugh sush leased er leaned pumps only the 
motor fuel purehased fren gueh defendant, where sush lesese or 
borrower eune the servies station or leases sams frum other than 
the defendant: provided, however, that all epevaters of service 
stations or ether retail ewtlets mandling the avver fuel ef any 
defendant leasing or loaning swoh pumpe are supplied with or offered 
similar equipmemt om equal terms, whether or met anch eperaters 
operate split er emelusive asesunts, 
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ssa 

( 122.) (22) (a) Sublease upem the expiration of existing subleases, er 
enforce any provisions in existing subleases wnish require 
the subleases te handle exelusively the ueter fuel er ether 
petroleum products ef amy partioular defendant. 
(>) Lease er review existing leases fer services stetions or 
ether retail outlets in a mmber, the velume ef whieh equals 
more tnam 10K of the average anmual domestic sales of casoline 
and other petroleum products fer the particular defendant fer 
the period January 1, 1937, te January 1, 1910. ‘This para- 
craph shall] became effective within two years of the effective 
date of this dseree, All service stations or ether retail out- 
lets seld by amy écfendant om tine shall be considered as 
leases, contrelled er operated by such defendant until the pur~ 
chase price chal] have been paid im full, Me lease or renewal 
lease shall be made for a term of less than five years er in- 
clude eaneellation privileges fer the lesser, exeept for breach 
of reasemable covemants, sush as, but net limited te, abuse, 
illegal use er abamdemment of premises, nen-payment of rent, 
aierepresentation or substitutien ef branded petre) eum preducte, 
nor shall emy rente] be fined upem the basis ef the quantity of 
moter fuel or ether petrelew: preducte seld through eveh retail 





outlet; nor shal) amy lease or renewal lease contain any pre~ 
| vision requiring the lessee to handle exelusively the acter fuel 
er ether petrelew preducts of the lesser, er te operate the 
service station or other retail outlet im acsordemes with the 
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desires of the lessor, Mach lease shall contain « previsicn 
| permitting the lessee te cance] without cause wpen GO days’ 
written notice of his imtextion te camel. 


( 222.) 

(23) Terminate any existing lease or sublease for, or agreement 
for the operation of, « service station or other retail outlet 
ewned by or om lease te a defendant before the expiratien of 
the full term thereef unless (a2) the termination be fer the 
breach of a term, conditien or sovenant net eleeuhere herein 
prohibited and (b) the lesser shall give the lessee net lese 
than 90 days’ notice im witing of intention te terminate, or 
longer notios if previded fer in the existing lease or agreement. 


(2) Poree or coerce the leases or the operater of a service 
station er ether retail outlet te operate the same on terns 
anc conditions and im a mammer other them expressly provided 
in the lease er agreement fer eperation. This previsien 
does not prekibit amy defendant fron offering te instruct 
er instructing lessees oF eperaters of service statians 
or other retail outlets, er their expleyess, in methede of 
saleamanship er eperetion, 
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{ 111.} 

(25) Permit their owed service stations or ether retail 
outlets te be operated, condusted or muaced ether than 
by employees er agents of a defendant: previdec, however, 
leased serviee stations my be operated, conducted or 
managed by lessees or operators under leases or agreements, 
complying with all ef the provisions ef this deeree, until 
the expiration er cancellation thervef. 


(26) Require any purchaser of meteor fuel fer resale, ss 6 
condition ef the centimmmes of his seures of supply, 


te dea) in ether products. 


i 
i 
i 
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( 221,] 

(27) Combine, cemepire or agree te raise, depress, fix, pes, 
maintain er stabilise by any means whatscever (a) sales 
prices fer petrelew: preducte, (b) margins allewed to 
jovvers, distributers and dsalere in potrelewm products, 
(e) price differentials betusen and emeng various crades 
ef petrolom products, (4) prices at whieh purshasers of 
petrelewn procuets from said defendants rese)] such products 
or (¢) prices and quotations reorted te trade journals. 


(27-4) Combine, conspire, agree or confer with anether defendant 
to establish or maintain formulas, facters, bases er policies 
to be used in pricing petrolew produste. 








| 


i 
i 
i 
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fof 
{1Ite} 
(20) epert te eash other, or exchange among tienselves, 
information respecting future prices fer crude oil or 
petrelews productsase “his provision does not prohibit 


u@gotiations for purchases and sales between defendants, 


(29) Combine, conspire or agree te prowote, organize and 
utilise, or knowingly participate in, purchasing provrans 
for tae purpose or with the effect of preventia; petroleus 
products fren being sold in free and cempetitive narkete, 


(30) {MaterSal originally eontained in this paragraph 
now appears in Article III (31)«) 
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5/49 /lua 

{itse] 

(3a) Combine, ecuepire or agree to promote, sponsor, carry out 
or take part in any program or arrangement for the establish= 
nent and maintenance of prices for petrolewn produstse, or any 
program, scheme, arrangement er device by which defendants 
follow prices posted, published, ennoueed or used by selected 


defendants or others fer the sale ef petrelew products in the 
Umited States or any area theresf, 


(32) Combine, conspire or agree to cause, or individually cause, 
defendant Etlyl Gasoline Corporation to refuse tetraethyl 
head blending licenses to refiners and othwrs whe sell petro- 


lew. products at prices below the prices at wiich defendants 
sel. their petroleu: products. 


(33) Suggest, maintain or enforce prices at which purchasers of 
petroleum products rege)) the sane, 
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WAD/id 

{tite} 

(34) mace, or cause to be ande, inspections and surveys for 
the purpose of ascertaining the identity of resellers 
whe sell at prices lees than those posted and charred by 
defendants, or report the identity of a price cutting 
reseller te his suppliers 


(75) (strieken ) 


(3%) Individually or eoncertedly ferce or influence railroad 
companies to refuse leases for, cance] existing leases for, 
or raise rentals om, sites on which are lesated trackside 
service stations. 
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‘ASAI 
fr1te} 
(37) [Ko materia) wader this number.) 


(36) Coubine, conspire or agree on prices for petrolewm 
producta te be submitted as bids on contracts for the 
pureiase requirements of petroleum preduste or nominate, 
selec’. or desicnate the low bidder on sush requirements. 


(3) [Withdrawn ). 








| 
| 
| 


| 
f 
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{sile) 

(uo) Sell er distribute petrolew: products under a defendant's 
widely e@vertion’ trend in a civen aren when is fast oud 
petrolews products do not meet the specifieations and quality 
of the brand which is held out to the publie in such area 
es representing products uanufectured under the specifications 
posted or advertised by defendant. This provisions dices not 
prohibit variations fraa specilications no greater than those 
resulting from ,00d manufacturia; practices, or deterioration 


of @oreneandise after manufacture or accidental contariination. 
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[T116]} 

(41) Couvine, conspire or acree (nx) te eharge purchasers of 
petrvleum producte prices prevailing at any adopted hase 
points regardless of peint of origin or nanufeeture or suet 
pro'ucts or ‘b) te charge such purchasers allerail fretcht 
rates from the adopted points to purchasers! destinations 
regardless of the freight rates in effect from the actual 
point of erigin and the euniuelh nethods of transportation 
used to move sush products to purchasers' destinations, or 
the charres actually ineurred in making sueh delivery to 
purchasers 


(Lies) Pefuse, when selling petrolem products in wholesale or 
bulk lots, to any purchaser on a delivered price basis, te 
permit sush purchaser the right of election te purchase on 
an feOcbe basis at sush points fron which shipments ure 
nade. 


92505 O—58—pt. 1, vol. 2 42 
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fI'te] 
(L2) Di&seriminate in faver ef one purchaser arainst another 


purchaser or purchasers of petrolewm products for resale, 

by contrasting to furnish er furnishing, or by contributing 
to the furnighing of, any services or considerations ineluding 
but net Mimited to paid advertising, construction work or 
iaproveuents on bulk plant or serviee etation properties, or 
facilities inoluding but net limited te dispensing and 
service equipment ‘such as pumps, tanks, lifts, creasing 
equipment, ai- compressors and fleed lights) and the privilece 
of honoring credit ecards, semmected with the handling, sale, 
or offering for sale of petrelem products so purshased 

upon terme net ascerded te all purehasers. le gush services, 
considerations er feeilities shall be cranted, given or 
offered te any purchaser upon any terms er conditions which 
are dependent upen, induse or result in the exelusive iandling 
or dealing in the meter fusl or petreleus products ef the seller. 
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{trte] 

(43) Maintain, or insist upon the naintenance of, a price 
differential between 0 defetianh's prantin quate never dust 
and its regular grade noter fuel, each containing tetraethyl 
lead as a blending fluid, in exeess of the differmee in 
coste (to the nearest tenth of a cant) of the tetracthy] lead 
blending fluid used in blending the respective grades of 
moter fuels plus one-half cent per gallon. 
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{11te] 

GL) inter inte er insist upen provisions of centracts for eale 
of, or covenants in deeds for transfer of tithe to, or prow 
visions er covenants in sertgages or trusts seoured ty, real 
estate whish ebligate or have the effect of requiring omers 
or cesupants ef such real estate te act purchase, deal in or 
use any petrolewa products, serenandise, supplies or ovher 
cqmedities ef any person other tan tne defeudaut. 


(45) Purehase, sell, contract te purchase or sell, or receive 

— Cmmisaions on sales of, automotive seeessories, ineluding 
but not Malted te tires, batteries, apark plugs, repair parte, 
autiefreese equpounds, radiater flushin, eoupeunds; exeept as 
i6¢ necessary to display and sell sueh eommedities at retail at 


CUingti.yoome., and a erated service stations. 


1 
1 
| 
4 
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- 5/19/yr 
ply to thar Decree | 
va wa CoV Sek nc a mig ant salny Siting Got ont | 


ef their present and future subsidiaries oF suceessurs, which now or 
hereafter ows oF operates a commen carrier pipeline eigaged in the 
4ye orclenec! Amd dimeelad Tet, 
transportation ef erude oil in interstate eamerce, upree—te—do, and é 
Porky t Hus Deenss , 
(bv) each of the anjer and secondary defendants, and ench ef their present 
and rutare subsidiaries er suscessors, whish new or lereafter has a 
direct or indirest interest with one or more other defendants in any 
company, eerperation, or partnership, owning er operating a connon 
carrier pipeline engaged in the transportation of erude oi] in iater~ 
fa odiud ama dasreGad 
state cammeres, agres to exeveise ite legal right to couse ouch 
eC.wmen carriers te do, the following: 
(Lh) Prowkde anc furnish reasonable facilities and connections 
for reesiving, transporting, interchanging and delivering 


crude oi] as required by lew and make such facilities and 


conneetione available on equal terms te all shippers whe 
comply with the provisions ef duly filed and published 
tariffs and the rules and regulations therein contained, 
(2) Imelude in all duly filed and lemfully published tariffs, 
in addition to ether matters customarily and preperly a 











1484 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


Loa o <1: 


of 
part thereef, reasonable rules and regulations, sud ject 
te the approval of duly authorised federal and State 
regulatery authorities, respecting: (a) spesifieations 
of erude cil te be received and transported, in sueh 
terme as will not exelude rood merchantable erude oi}, 
(be) apportionment, when crude of1 tendered and actually 
ready for shipment is in excess of tue quantities of 
eGrwae O14 whieh can be ismeciately transported, (¢) 
alnimun texdere, not exeeotiing 5000 barrels, ef erude 
oil having the characteristics of the common stoek 
crude of] beine currently transported, and (4) tankare 


necessarily incident tc transpertation ef erude ofl. 
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Atle teak (n) Laaor ere am abe eee devendanta, ant 


er 
each of tioir present anu future subsidiaries or successors, which now 
4 


Si9a (7 & rt, a Vee D 


or hereafter ome or operates a-commen carrier pipeline enrared tn the 
/ Reem clens d atta » 
teanoportetion ef crude sil in interstate omineréé; errece t0 to, and 


AN 


(o> -eneh- of the apior and secemiary defenfents, and_esot of their present 
TE 
and future subsidiastesex_sussesecry; ubber now or jcreafter has a cirect 
or indirect interest in any company, corporation, or partnership, owning ' 
or operating a ecumen carrier pipeline engaged in the transportation of 
Sele and avy ted toe srkwt . 
erude oi] in interstate camerce, agrees to onuse such cameon carrier © 


to de, the Collewing: 


ot 


YW (1) Not to credit, sive, «rant or pay, direetly or indirectly, 


é yee 


athe & 
through er by any means or device whatsoever, ta (a) a shipper~ 
7 
owner any—ewn(s)-of-menay and other yaluebie CONE tertyion(s) 
witteteembinet erowed AN mmremant epumd te &~ anual retur 


> 


Uupen-ehw-vatuathen ef tne eeumen carrier property, if tle casacn 


cearchor ulul) jars sremepertes cuphar ony eolendar yeer any 
~~ 
vpede-otd_ios tee owner, fretutinpeany sue) owner's subsidiaries 


OF euseueqrre; cr se om) shiprere-stoekholver!s amy sun(s) of 
soney svi cther ralualle consiceration’s) which combine’ exceed 
an aryrerate anownt equal to & annual rate of return uren 

the valuation ef the common carrier preperty, if the common 


carrier shajl have transperted during any calendar year any 
soe c. 
crude oi] fer oush steckhelder(s), ineluding ite or their { 
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VII, That (a) each of the major and sccentary defendants, and 
cash of their present and future subsidiaries er susecssers, which now 
er hereafter owns or eperates « equems earriey pipeline emgaged in the 
tranepertation ef erude ef] im interstate commerce, agrees, and (b) each 
ef the anjer and secondary éefendants, and each of their present and 
future subsidiaries er susseseors, whieh new or hereafter has a direst 
er indirest interest im amy company, corporation, er partmershi;, coming 
oF operating a common carrier pipeline enga,e¢ in the transpertation ef 
erede of) in interstate comerse, agrees: 
(2) Met to selicit, aecept or reeeive, directly or indirectly, 
through er by amy means or device whatscever, fron any 
euch commen carrier any sum ef memey or ether valuable 
consiéeration the crediting, granting, paying or giving 
of which is prohibited ty the provisions of VI hereef. 
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VIII. That (a) each of the major and secondary defendants, and | 
eaoh of their present end future subsidiaries or suseessors, which now 
or hereafter owns er operates « commen carrier pipeline engaged in the 
traneportation of gassline or ether petrelem products in interstate 
commerce, agroce to de, and (b) eneh of the major ant secondary defencante, 
ané each of their present and future subsidiaries or successors, which 
now or hereafter hes a ¢irect or indirect interest with che or mere other 
defertante in amy company, corporation, or partmership, owning or operating 
& comacn sarrier pipeline enrared in the transportation of caseline er 
other cetrolewmm products iz interetate somerce, agrees to cause such 
common carrier te de, the following: 
\1) Provide and furnish reneserable facilities and connections 
for reseiving, tranaverting, interchanging ant delivering 
qaseline and other petrolewn products and make such fasili~ 
ties and connections available on equal terms to all shippers 
whe camply with the provisions of duly filed and published 
tariffs and the rules ané regulations therein cantainsd. 
(2) Melude in al) ¢uly Ciled amd lawfully published tariffs, 
in addition te other matters customarily and properly a 
part thereef, rensonable rules and regulations, subject te 
the apprewal of duly autherised Pederal and State reculatery 


authorities, respecting: (a) specifications of caseline 
anc other petrelewn products te ve reseived and transported, 
im sush terns as will net exclude good merchantable guscline, 
natural gasaline, keresenc, an‘ other petreloum products 
from the petrelewn preducts pipeline; (b) apportionnent, 
whem gaseline amd ether petrolewn preducts tendered and 
aotually ready for shipment are im exeess of the quantities 
ef (meoline er petroleum products whieh eam be immediately 
transperted; (ec) sinkiuam tenders, not exceeding SOOO barrels, 
ef gaseline or other petrolew: products meeting tariff speci- 


fieationss and (¢) tamkage necessarily ineident te transpor- 


tation ef casoline anc other petroleum producte, 
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Vis/a 

Di. That (a) cash of the anjor and secondary defendants, and cach 
ef their present and future subsidiaries er suseessers, which now or 
hereafter owns er operates a ecammen carrier pipeline engaced in the 
transpertation ef gaseline er other petrelew: preduete in interstate 
coumeres, agrees te de, and (b) eaeh of the majer amd secondary defen 
dants, and ensh of their present and future subsidiaries or successors, 
whieh now or hereafter nas a direst or indirest interest in any conpany, 
corporation, er partmership, owing er operating a sommen carrier pipeline 
engaged in the transportation of caseline or ether petreleum products in 
interstate eemsree, agrecs to enuse sueh commen carrier to do, the 
followings — 

(1) Net to eredit, give, grant or pay, directly er indirectly, 
through or by amy means or device uhatscever, te (a) a shipper- 
owner amy owm(s) of momay and other valuadle sonsidération(s ) 
whieh eumbined exeeed an amownrt equal ve 6% amswal retura upon 
the valuation ef the commen carrier property, if the comms 
gaceline er ether petrelew preducts for the ewer, including 
any such owner's subsidiaries or sussessere; er te (b) a shipper 
steckhelder(s) any sun(s) of money and ether valuable eonsider- 
ation(s) whieh combined exesed an aggregate amount equal te 6. 
enmeal rate ef return upon the valuation of the common carrier 
property, if the eomuen carrier shall have transported curing 
emy calendar year any gaceline or ether petrelew products for 
veh eteckheléer(s), imeluding ite or their gubsidiarice or 
sv@ees sere, 
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(4) Valuation as hereinabove used shal] mean the 
latest final valuation of the carrier's property 
omed and used for commen carrier purposes as 
made wy the Interstate Commerce Commission, plus 
additions and betverments and less physical 
depreeiation amd rwtiremerts cumgyted as 9 se 
close of the next preceding calendar year, ‘Said 
additions, dettermente, depreeiation and retire 
meuts ehal) be appreximted anmally by the commen 
carrier, in accorésmese with accounting and valua-~ 
tiem metheds approved or utilised ty the Interstate 
Commerce Commission, im bringing valuations of 
property owned and used for commen carrier purposes 
dawn te tetas 

(44) Amy amounts permitted te be credited, granted, 
paid er civen during amy calendar year as hereinabove 
provided, if earned and withheld, my be credited, 
grented, paid or civen within toe years thereafter, 
im addition te eredits and payments permitted during 
each of the tus years, 

(444) Valuation as defined in (1) above shall never 
imelude any valuation of carrier property resulting 
trem expenditures free disthuresaents mde available 
by the trustes te the camen carrier as provided in 
VI (2) heves?. 
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(2) Teo segregate and retain net carnings (exeept as hereinafter 
provided) ef the comm carrier in emeese of the anoute per 
mitted te Le eredited, granted, paid or givin by the comen 
carrier ov Wy the company, corporation, oy partmeruhip, epere- 
cing © petrelew: products pipeline ae & department theree!, 
and te transfer within 30 days after the ond of ensh calendar 
your each ences carnings to 0 trustes appointed by the Court, 
Bugh trustes, upem proper court order, shall disburse such 
impounded funds either (4) to the comm carrier fren whieh 
ing commen carrier facilities, er (14) in case of dissciution, 
esis, transfer er divereumm+ ef the commen carrier entity 
of tre sorviey pipeline éepartmami, te steekielders of tre 
ee 6 epee 94] emesuay cr compat ne gmminy the a tomeh 
of the eownem carrier entity er eming the commen carrier os 
a pipeline édepartnert. Previded, however, that the menies 
eegregnted and retained as required hereim shal) not inel ute 
any momies meeosszary te maintain neymal and reasenable werk- 
ing eapital requiresents during the ourremt calendar year, 
er monies seeeesery fer the retirement ef any funded sy nen- 
nagetiable debt owtstanding at the time this deserve is 
entered if sueh debt was insurred in the construction or 
aequisition ef eamen carrier property. 
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Xe That (a) cash of tne major ant secondary defendants, and ooch 
ef their present and future subsidiaries er successors, which new or 
hereafter ows er operates a common carrier pipeline engaged im the 
transportation ef gaseline er other petrolewm products in interstate 
cammerce, agrees, end (b) cach ef the major and secondary defendants, 
and each of theiy present and future subsidiaries er successors, which 
now or hereafter has a direst er imdirest interest in any company, 
corporation, er partnership, owning or operating a cammen carrier pipe- 
line engaged in the transportation ef gseline er ether petrelem 
producte im interstate commerce, agress: 

(1) Mot te solicit, secept or reeeive, direstly or indirectly, 
through er by any means or device whatecever, from any sush 
commen carrier any sum of money or cther waluable considera- 
tiem the erediting, granting, paying or civing of which is 
prohibited by the provisions of VI herself, 
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iI, That cash ef the majer and sevendary defendants, and each 
ef their present and future subsidiaries er successors, whieh new or 
hereafter ems er operates erude 01) or petrelew products pipelines 
and has net te date filed tariffs with the Interstate Commerce Commision, 
agrees te file with such Cammiseion tariffs, rules and regulations cover-_ 
ing the transportation ef erude oil er petrelown products through sveh 
pipelines where amy sush pipeline transporte in the United States ruch 
eommedities as amy part ef trunspertation im interstate er foreign 
= 
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VSi9/ia 

XII, Per the purpose of seguring compliance with this deerve, and 
for ne other purpose, duly axtherised representatives of the Department 
of duatice, on the written vequest of the Attorney Gmera) or an Assistant 
Attorasy General and om reasemable notice, shall be peruitted access, during 
‘the office howre of enid defendamts, te all beaks, ledgers, sesounts, corres- 
pendense, memoranda, os) ether roserds ami sowmmewtr im the possession oF 
under the comtrel ef said defundamts, relating to amy of the matters enjoined 
wy thie decree, subject te the convemience of said defendants, and without 
reetraixt er interference fren them, te interview officers er empicyees of 
eaid defendants, whe my have cemes] proesst, coparting amy sweh matters; 
and said defendants, an sueh request, shal) submit mush reorts in respect 
ef oxy such mnvters as any from time to time be reasonably nessssary for 
the proper enforcement ef this deeree; provided, however, that information 
obtained ty the means permitted im this paragraph shal) net be divulged by 
aay representative ef the Departemmt of ductioe te omy pereem other than « 
duly authorised reprecatative ef ths ooartmmrs - Sustion axeept in chs 
eource of legal presvedings in which the Tnited States leo party or as 
otherwies required ty lam, 
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XEIed, That the torms of this desree shall be binding upon and 
shall extend te sack end every ene of the successors in interest of 
tiens, er individels whe my aequire the emership er central, directly 
er indirectly, of the property, business, or asegts of the said defendants 
or any of then, vkether by purehase, serger, cemsslidation, reergenisation, 
or stheruise. 
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Sisfa 
XI116 That furisdiction ef this eamse is retained fer the purpose 
of enabling any of the partics te this deeres te apply te the Court 
at any time for meh further erders ond direetions as my be nesessary 
or apprepriate in relation te the construction of er carrying out of 
enforoenent of cemplianes therewith, anc fer the punishment ef vielations 
thereef. 


98505 O—AS&—pt. 1, vol 


“ +. 
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STRICT OF THE UNITED STATES 
. ce OF COLUMBIA 


Civil Action No. 8524 





The. United hanes sof America filed its Complaint herein on 
Sajinbes 30, 1940; the defendants signatory hereto appeared and 
filed their respective answers to such Complaint wherein and 
whereby, as more fully appears by reference thereto, each of said 

defendants denied each and every averment that it hed engaged in 
any activity, practice or conduct in violation of the lews of the 
United States and further averred that the allegations of the Com- 
pleint were immaterial because it would, upon approval thereof, 
comply with the provisions of the Plen of Operetion therein set 
forth and conduct its business in accordance therewith, in so far 
as the same is applicable to it; the plaintiff and the above de- 
fendants desiring to avoid the expenses of a trial of the issues 
raised by the Complaint and the loss of time occasioned thereby 
and no testimony heving been taken, each of the said defendants 
consents to the entry of this Decree without any finding of fact 
respecting the issues raised by the Complaint upon condition that 


neither such consent nor this Decree shall be evidence, admission 
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I. Nothing contained in this Plan of Operation shall be con- 

strued to prohibit: 

(1) Any agreements between (a) a defendant and its 
subsidiaries, or (b) a defendant and companies 
associated with it through common ownership or 
operating management, or (c) the subsidiaries of 
any defendant, or (d) officers, directors, agents 
or employees of companies exempt by clauses (a), 
(b), or (c) above. 

(2) Individual activities, practices or conduct 
specified in ArticleLII, Paragraphs 15, 15-A or 
20-A if engaged in to the extent necessary for, 
and for the specific purpose of, meeting either 
the practice or price of a competitor. 

(3) Any transactions, activities or conduct here- 
inafter specified (a) if any Act of Congress now 
prohibiting the same shall be amended or repealed 
so as to make such transactions, activities or 
conduct lawful thereafter, or (b) if any specific 
activity herein specified shall hereafter be de- 
clared lawful by the Supreme Court of the United 
States or by any unappealed or unreversed decision 
of any district or circuit court of appeals of the 


United States, or (c) in the interest of National 
oi 
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under section 45 of the ‘Sherman Act, as . 
shall not make lawful any contract or 
providing for the establishnent or na 
minimum resale prices on any commod it - 







am} 


Let 


% 
£ 








1500 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


F2R%ro- 47 


II. The defendant, American Petroleum Institute, and its 
officers, directors, members, committees, representatives, agents, 
and employees, acting for and on behalf of the Institute, will not: 

(1) Engage in eny activity to reise, depress, fix, pec, 
maintain or stabilize the prices of crude oil or any 
of its products. : 

(2) Engage in any activity to prevent the estab] ishment 
or maintenance of ea free and open oil exchanje for the 
purchase and sale of crude oil. 

(3) Promote or sponsor any combination, agreement or con- 
spiracy among those enraged in producing, transporting, 
refining or marketing petroleum or its products with 
respect to (a) sales prices of petroleum products, (b) 
margins allowed to jobbers, distributors or dealers of 
petroleum products, (c) price differentials between and 
among various grades of petroleum products, (d) prices 
at which purchasers of petroleum products shell resell 
such products; and (e) provisions in sales contracts. 

(4) Promote or sronsor any combination, agreement or 
conspiracy among those engaged in producing, transport- 
ing, refining or merketing petroleum or its products to 
restrict or allocate quantities of crude oil to be pro- 
duced or the quantities of petroleum products to be 
manufactured. This provision does not prohibit the 
Institute or its members from advocuting or opposing 

ae 





+ Mor ste ee eae rms 
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& 
the enactment of legislation or the promulgation 
_orders by duly constituted ed authorities. Pi ei tn hs oa. 


(5) Promulgate and cistribute any recommendation, caaw, 
or suggestion of the Institute as to the quantities of 





crude oil to be produced, to be maintained in storage, or 
to be refined; or the quantities of petroleum produets 
to be manufactured or to be maintained in storage. This 
provision does not prohibit (a) the sclicitetion or re- 
ceipt by the Institute of reports of quentities and lo- 
cation of production and stocks of crude oil and petrol- 
eur products, daily refinery cazacity, runs to stills, 
imports of petroleum and petroleum products, consumptive 
demands for petroleum products, or any statistical in- 
formation relating to past matters or transactions, or 
the publication and distribution of such information or 
any summsrization thereof; or (b) the submission of in- 
formation or argument to the Interstate 0il Compact Com- 
mission or any State or Federal instrumentality with 
respect to the past, present or future nationwide de- 
mand for petroleum and petroleum products and subse- 


quently publishing such information or argument. 
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IT]I. Each major and secondary defendant sicnatory hereto, 
its present and future subsidiaries and successors, and its or 
their officers, directors, agents or employees, acting for or on 
its or their behalf, in the course of trade or commerce in petrol- 
eum or any of its products among the several States or between the 
District of Columbia and any State of the United States, will not: 

(1) Combine, conspire or agree to $i 
the-scquistttren-of-eny-developed or undeveloped crude oil re- 
serves in the United States. 

(2) Combine, conspire or agree with respect to the quanti- 
ties of crude oil to be produced, utilized, or maintained in 
storage, or the quantities of petroleum products to be manufac- 
tured, meintained in storage, or distributed. This provision 
does not prohibit: written azreements with the United States, or 
compliance with the written requests cf duly authorized representa- 
tives of the United States; compliance with applicable Federal] or 
State laws, or valid rules, regulations or orders promulgated 
thereunder; well-spacing agreements; the unitization of ceveloped 


or undeveloped areas where authorized by State laws; or agreements 


f oil producing propertiesde while the partira) 
Aas AAD c4hE 5 gr/ hs pr Pt yr ae Fe nhe malions p 


(3) Receive in crude’ oil gathering lines less ecruce“oil 






than the amounts legally tendered and offered for transportatien 


and legally required tebe Tecvived in Such pipelines. 
(4) Ccombific, conspire, er agree to raise, depress, fix, pee, 
a: 


nointeip-Gr stabilize prices to be paid by defendants for crude 
sw 


2 on 


Maat alata tv fafrrad. mrnvogealely> 
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oil at producers' wells or at gathering pipeline connections, or s 
prices at which crude oil is to be sold. ee 

(5). Jointly or collectively prevent or interfere with the 
establishment or maintenance of a free and open oil exchange for 
the purchase and sale of crude oil. 

(6) Jointly, collectively, or individually require crude oil 
producers or others to sell their cruce oil as a condition to the 
acceptance of the crude oil for transportation by a common carrie: 
pipeline, 

7) Comsise or agree, other than with connecting or partici- 
pating carriers for the purpose of establishing joint or propor- 
tional rates, to fix and maintain charges for gathering, trans- 
portation, or storave of crude oi] by gathering and trunk pipelines, 
or for transportation or storage of petroleum products by pipe- 
line. . This ;rovision dees not prevent any defendant which may be 
a stockholder of any such pipeline company from exercising its 
lawful rights as such, or from freely voting said shares at stock- 
holders’ meetings, or prevent any director, officer, agent or em- 


ployee of any defendant from performing the duties of director, 


officer, agent or employee of any such — ee comrany. 

(8) Permit or cause pipeline fenton, o combine, Ly ew) 
or agree to raise, depress, fix, peg, maintain, or stabilize 
charges for gathering, transportation or storage of crude oil or 
petroleum products by pipelines for the purpose and with the ef- 


fect of restrainins competition. 


re se 
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. 
(9) Combine, conspire or agree with competing common car- 


riers to fix the rates to be charged for the transportation of 
petroleum products between common points of origin and destina- 
tion, or continue in effect any rates pursuant to any asreement 
heretofore made which if hereafter made would be prohibited hereby. 

(10) (The material previously included in Paragraph 1C has 
been incorporated in Article VI.) 


(11) Combine or conspire with railroads or their representa- 


rail, freight rates for the transportation of petroleum products 
for the purpose or with the effect of eliminating competition be- 
tween the defendants or between the defendants and others. 

(12) Acquire and maintain control, by means of contracts, 
leases, pooling arrangements, charter parties and agreerents, 
over tankers and barges owned by others, for the transportation 
of crude oil and petroleum products, in excess of the capacity 
reasonably expected to be utilized by any defendant in its own 
business, for the purrose or with the effect of substantially 
lessening competition or creating a monopel’, 

(13) Combine, conspire or arree to fix or maintain, direct- 
ly or indirectly, rates for the transportation qf crude oil or 
petroleum products by tanker or barge, or combine and agree to 
manipulate, influence, raise or lower charter party rates for use 
of tankers or barges. This provision does not prohibit agree- 
ments by any defendant in the ordinary course of its business for 


piles 
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the chartering of vessels or for the transportation of merchan- 
dise in vesseis. ) , 

(14) Combine or agree with another defendant to follow the 
practice of distributine petroleum products at wholesale only 
through such facilities, as bulk plants and water termin«ls, 
operated by persons, firms or corporations whose buying, selling 
and operating policies a defendant has the right te control. 

(15) Enforce, threaten to collect penelties under, or col- 
lect penalties under, provisions in existing contracts, supple- 
ments thereto or modifications thereof, with purchasers for re- 
sale for the sale to them of petroleum products, merchandise, 
supplies or other commodities, which obligate said purchasers to 
buy al] their requirements of any such commodity from the defend- 
ant with whom the contract is entered into; or in the future en- 
ter into contracts with purchasers for resale for the sale to 
them, or make sales to them, of petroleum -roducts, merchandise, 
supplies cr other commodities fer aay Hondithea, agreement or 
understanding which obligates such purchasers not to purchase or 
deal in the petroleum products, merchandise, supplies or other 
commodities of any competitor of the defendant-seller; or ei ter 
into any agreement with any operator of eny service station or 
other retail outlet, for the future installment delivery of motor 
fuels for resale, containing fixed or mininum-maximum quentity 
provisions, for a longer period of time than three months unless 
saic arreement shall grant to said orerator an option, exercisable 


a O% 
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on ten days' written notice to defendant, to cancel anc terminate 
at the expiration of any quarter year commencing as of the date of 
seid agreement. This provision does nct prohibit any defendant 
from entering into any agreement, of any duration, with wshole- 
salers, or with operators of service stations or other retail out- 
lets who may also be wholesalers, or with operators of a chain of 
five or more service stations, for the future installment delivery 
of motor fuels for resale containing fixed or minimum-maximum 
quantity provisions, or from entering into eny agreement, of any 
duration, with any purchaser for resale for his requirements of 


Prods. manhrd. OV 
+2 seller'sabranded products. 


(15-4) Fix a price cherged, or grant any discouat from or 
ete upon any price, for any petroleum product sold to any pur- 
iser for resale on any condition, agreement or understanding 

which obligates such purchaser not to purchase or deal in any 
retroleum product, merchandise, supplies or other commodities of 
any competitor of the deferdant-seller. 

(16) Combine or agree with anothcr defendart to adopt uni- 

form provisions of contracts for the sale of petroleum products. 

(17) "Combine or sgreeqto foree or coerce wholesalers of 

petroleum products to sell, lease or otherwise transfer control 

of wholesale marketing facilities to a defondant; or individually 

monopolize or attempt to mcnopolize trade or commerce in petroleum 
products, by forcing or courcing wholvsalers of petroleum products 
to sell, lease or otherwise transfer control of wholesale markct- 


a: 
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require (1) thet the lessee or sublessee of a service station or 
other retail outlet shall sell only the gasoline or other merchan- 
dise sold, distributed or approved by the lessor; or (2) that the 
borrower or lessee of equipment used in connection with the retail- 
ing of petroleum products shall sell at his place of buginess only 
the gasoline or other merchandise sold, distributed or approved by 
the lessor; or (3) that the lessee or sublessee of a service sta- 
tion or other retail outlet, which is owned or leased by a defend- 
ant, shall store in or dispense through equipment therein installed 
and owned by a defendant, only the products sold, distributed or 
approved by the defendant; and include in future leases, or in 
written or oral agreements or understandings, provisions the en- 
forcement of which is prohibited by clauses (1), (2) or (3) above. 
The foregoing restrictions do not prohibit any defendant from re- 
quiring a lessee or borrower of receptecles, pumps or other equip- 
ment for storing, dispensing, or advertising petroleum products to 
store in or dispense through such leased or loaned equipment only 
the petroleum products purchased from such defendant, where such 
lessee or borrower owns the service station or leases same from a 
third party. 

(2l-A) Combine, conspire or agree with another defendant to 
refuse or to cause any defendant to refuse, or individually refuse 
pursuant to such combination, conspiracy or agreement, to sell 
motor fuel to any operator or any prospective operator of a ser- 
fice station or other retail outlet. 

St 
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(22) Enter into any leases, subleases or renewal leases for, 
or agreements for the operation of, service stations or other re- 
tail outlets owned by or under lease to a defendant, for a term of 
less then three years unless defendant's right of possession shal] 
sooner terminate or unless the lessee or operator shall in writinz 
request a shorter term; or include therein provisions permitting 
the defendant to cancel forthwith for the breach of sny tern, con- 
dition or covenant which shall be unreasonable or elsewhere herein 
prohibited. Such leases or agreements may contain provisions 
which permit the defendant to cancel without cause on any annual 
anniversary date by giving the lessee or operator not less than 
90 days' prior written notice of its intention to cancel on said 
date, and shall contain provisions granting such cancellation 
rights to the lessee or operator as may be mutually agreed upon 
between said lessee or operator and the defendant. 

(23) Terminate any existing leases for, or agreements for 
the operation of, service stations or other retail outlets before 
the expiration of the full term thereof unless (a) the termination 
be for the breach of a term, condition or covenant not elsewhere 
herein prohibited or (b) the lessor shall give the lessee at least 
90 days’ notice in writing of intention to terminate. 

(24) Force the lessee or the operator of a service station 
or other retail outlet to operate the same on terms and conditions 
and in a manner other then expressly provided in the lease or 
agreement for operation. This provision does not prohibit any 


- 2s 
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rom offering to instruct or instructing lessees or 


operators of serviee stations or other retail outlets, or their 
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Permit their owned or leased service stations or other 
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dual defendants in the ordinary course of business of future 
changes to be made in prices, or quotations to custoners for . 
future delivery. 

(29) Combine, comspire or egree to promote, organize and 


utilize, or knowingly participate in, purchesing programs fer the 


cr 


s fro 


a 


nurpose or with the effect of diverting petroleum produc 
moving in the normal channels of trade and commerce and preventing 
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(42) Discriminate in favor of one purchaser against another 
purchaser cr purchasers of petroleum products for resale, by con- 
tracting to furnish or furnishing, or by contributing to the fur- 
nishinge of, any services or facilities connected with the handling, 
sale, or offering for sale of such petroleum products so purchase 
upon terms not accorded to all purchasers on proportionately equal 


terms. 
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IV. Each major and secondary defendant party to this De- 
cree, its present and future subsidiaries and successors, and its 
or their officers, directors, agents or employees, acting for or 
on its or their behalf, will: 

(1) Take, and cause its subsidiaries to take, such affirm- 

ative action as may be necessary to comply with each 
and every provision of this Decree which shall be ap- 
plicable to such defendant or its subsidiaries. 

(2) Notify the other contracting parties by registered 
mail within 60 days following the entry of this Decree 
that it will not enforce any provision in any existing 
contract or agreement to which it may be a party re- 
quiring producers of crude oil to sell or otherwise 
transfer title to the crude oil tendered for shipment, 
as a condition to the acceptance of such erude oil for 
transportation by common carrier pipeline. 

(3) Woetify the other contracting parties by registered 
mail within 60 days following the entry of this Decree 
that it will not enforce any provision in existing con- 
tracts, leases and agreements, supplements thereto or 
modifications thereof, the enforcement of which is pro- 
hibited by paragraphs (15), (15-A), (21), (23), or 
(oc) of Article III hereof. 

(4) “There any major or secondary defendant leases or 
loans underground receptacles or other equipment for 


oa x 
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storing gasoline to an operator of a service sta- 
tion either owned by such operator or leased from 

a third party, sell for cash such leased or loaned 
equipment, at cost installed less 6% aisual depre- 
ciation, to the lessee or borrower thereof, or to 
the new supplier of such lessee or borrower upon re- 
ceipt of written notice from such lessee or borrower 
of his desire to purchase his supplies of gasoline 
from other than the lessor or lender of such equip- 
ment and the bona fide offer from either the lessee 


or borrower or his new supplier to purchase such 


equipment. 


(5) 





(6) Furnish to the other contracting party a duplicate 
original or true copy of every executed contract for 
the sale of petroleum products, and of every executed 


lease, or contract for operation, of a service station. 


- 19 - 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1517 


Se 44 


Vv. Each major and secondary defendant signatory hereto, and 
each of their present and future subsidiaries and successors, 
which now or hereafter, either individually or jointly with others 
bound hereby, owns or controls a common carrier pipe line engaged 
in the transportation of crude oil in interstate commerce will ex- 
ercise such ownership or control to the extent of its legal right, 
to cause such common carrier to: 

(1) Provide and furnish reasonable facilities and con- 

nections for receiving, transporting, interchanging 
and delivering crude oil as required by law and make 
such facilities and connections available on equal 
terms to all shippers who comply with the provisions 
of duly filed and published tariffs and the rules and 


regulations therein contained. 


(2) Include in all duly filed and lawfully published 
tariffs, in addition to other matters customarily 
and properly a part thereof, reasonable rules and 


rezulations, subject to the approval of duly author- 


ized Federal and State regulatory authorities, res- 
recting: (a) specifications of crude\oil to be re- 
ceived and transported, in such terms as will not 

exclude good merchantable crude oil, (b) apportion- 

ment, when crude oil tendered and actually ready for 

shipment is in excess of the quantities of crude oil 

which can be immediately transported, (¢) minimum 

tenders, not 


exceeding 5000 barrels, of crude oil | 


having the characteristics of the common 
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VI. Each major and secondary defendant signatory hereto, 
and each of their present and future subsidiaries and successors, 
which now or hereafter, either individually or jointly with others 
bound hereby, owns or controls a common carrier pipe line engared 
in the transportation of crude oil in interstate commerce will ex- 
ercise such ownership or control to the extent of its legal right, 
to cause such common carrier to comply with the subsequent provi- 
sions hereof: 

(1) Not to credit or pay, directly or indirectly, to any 
such person, firm or corporation, in any calendar year, any earn- 
ings or dividends derived from rates collected for the shipment 


of crude oil in interstate commerce, in excess of its respective 


a 
woul 


share of of the valuation of the common carrier property, if 
the common carrier shall have transported during the calendar year 
in which said sums were earned any crude oil for such person, firm 
or corperation. Any amount permitted to be credited or paid in 
any calendar year but withheld or not earned, may be credited or 
paid in any subsequent year in addition to the amounts permitted 
to be credited or paid for such subsequent year. Any monies 


necessary for the retirement of any debt incurred in the construc- 


tion, acquisition or improvement of common carrier property may 
be credited or paid at any time. 
(i) Valuation as hereinabove used shall mean the 


latest final valuation of the carrier's property as 


made by the Interstate Commerce Commission, plus addi- 
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tions and betterments and less physical depreciation 


" a 
and retirements computed as of the close of the nex 


receding calendar year. Said additions, betterments, 
P ec iy 
j r imated 
depreciation and retirements shall be approx imat 
= 3 
i i ww 
annually by the common carrier, in accordance with 


accounting and valustion methods approved or utilized 
by the Interstate Commerce Commission, in bringing 


valuations of property owned an¢ used for common 


carrier purposes down to date. 

(2) To segregate and retain net earnings of the common 
carrier derived from the shipment of crude oil in interstate con- 
merce, in excess of the amounts permitted te be credited or paid 
by subparagraph (i) hereof, and to transfer within 90 days after 


the end of each calendar year such excess earnings to a special 


earned surplus account. Such surplus may be used in extensions 
of existing or construction of new common carrier facilities. 

No monies necessary to maintain reascneble working capital re- 
quirements during the current calendar year, or necessary for the 
maintenance or replacement of any existing facility, or necessary 
for the retirement of any debt incurred in the construction, ac- 
quisition or improvement of common carrier property, need be 
segregated. The above shall not prevent any owner(s) or stock- 
holder(s) upon the sale of its interest in, or upon liquidation 
of the common carrier from receiving the full proceeds of such 
sale or liquidation. 


= 23 = 
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VII. No major or secondary defendant signatory hereto, and 
no present or future subsidiaries or successors, which now or 
hereafter, either individually or jointly with others bound here- 
by, owns or operates a common carrier pipeline engaged in the 


transportation of erude oil in interstate commerce, will solicit, 


- 


accept or receive, directly or indirectly, through or by any means 
or device whatsoever, from any such common carrier any sum of 
money or other valuable consideration, the crediting or paying of 


which is prohibited by the provisions of VI hereof. 
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VIII. tach mejor end secondary defendant sisnatory hereto, 
anc each cf their’present and future subsidiaries and successors 


bound hereby, owns or controls a commen carrier rine line engaged 
in the transportation of gasoline or other petroleum products in 
interstate commerce will exercise such ownership or contro] to 


the extent of its legal right, to cause such common cerrier to: 


oO 


(1) Provide an¢ furnish as required by law, reasonable 


. 
'"” 


and connections for receiving, transport- 


a 
-, interchancing and delivering: 





eum products with respect to which tar- 


» 
- 








shippers wh ly the provisions of duly 
filed iblished tariffs a the 
lations therein contained. 

(2) Include in 91] duly filed and lawfully published 
tariffs, in additi tc other matters customarily 





; ‘ 4 . *“Ve - 
refulations, subject to the approval of duly author- 
ized Federal and State regulatory authorities, res- 

eting: (a) specificatik of fas ther 
retroleum products to be received and transported, 
in such terms as will not exclude rood merchantable 
e801 1 r othe troleum pr ts with respect 
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to which tariffs have been filed, (b) apportion- 
ment, when gasoline or other petroleum products 
tendered an¢c actually ready for shipment is in 
excess of the quantities which can be immediately 
transported, (c) minimum tenders, not exceeding 
90CC barrels, of gasoline or other petroleum prod- 
ucts having the same specifications as the gaso- 
line or other petroleum products then being trans- 
ported; and (c) tankage necessarily incident to 


transportation, ef-erude-eit. 





— 
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IX. Bach ne jor and secondary defendant signatory hereto, 
and each of their present and future subsidiaries and successors, 
which now or hereafter, either indivicually or jointly with others 
bound hereby, owns or controls a common carrier pipe line engaced 
in the transportation of gasoline or other petroleum products in 
interstate commerce will exercise such ownership or control to 
the extent of its legal right, to cause such common carrier to 
comply with the subsequent provisions hereof: 

(1) Not to credit or pay, directly or indireetly, to any 
such person, firm or corporation, in any calendar year, any earn- 
ings or dividends derived from rates collected for the shipment 
of gasoline or other petroleum products in interstate commerce, 
in excess of its respective share of _% of the valuation of the 
common carrier property, if the common carrier shall have trens- 
ported during the calendar year in which seid sums were earned 
any gasoline or other petroleum products for such person, firm 
or corporation. Any amount permitted to be credited or paid in 
any calendar year but withheld or not earned, may be credited or 
paid in any subsequent year in addition to the amounts permitted 
to be credited or paid for such subsannant a Any monies 
necessary for the retirement of any debt incurred in the construe- 
tion, acquisition or improvement of common carrier property may 
be credited or paid at any time. 

(i) Valuation as hereinabove used shal] mean the 


latest final valuation of the carrier's property as 
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X. No major or secondary defendant signatory hereto, and 
no present or future subsidiaries or successors, which now or 
hereafter, either individually or jointly with others bound here- 
by, owns or operates a common carrier pipeline engaged in the 
transportation of gasoline or other petroleum products in inter- 
state commerce, will solicit, accept or receive, directly or 
indirectly, through or by any means or device whatsoever, from 
any such common carrier any sum of money or other valuable con- 
sideration, the crediting or paying of which is prohibited by 


the provisions of IX hereof, 
i 
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Xl. That each of the major and secondary defendants, and 
each of their present and future subsidiaries or successors, — 
which now or hereafter owns or operates common carrier crude oi] 
or petroleum products pipelines in interstate commerce and has 
not to date filed tariffs with the Interstate Commerce Commission, 
agrees to file with such Commission tariffs, rvles end regulations 


complying with this Decree. 


- 8] - 
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Third: By reason of the representations of each of the 
defendants signatory hereto contained in their respective answers 
that they and eech of them will hereafter comply with the provi- 
sions of the above Plan of Operation and conduct their several 
businesses in accordance therewith, so far as the said Plan may be 
applicable to them, the Court finds it unnecessary presently to 
issue any injunction or restraining order eazainst them and adjudges 
as between the United States of America and each of said defendants 
that no amounts heretofore credited or paid by pipeline common 
earriers to persons, firms or corporations signatory hereto or 
bound hereby, constituted refunds, rebates, offsets, concessions 
or discriminations from duly established tariff rates filed with 


the Interstate Commerce Commission. 


Fourth: Jurisdiction is hereby retained for the pur- 
pose of enforcing, in the manner hereinafter set forth, compliance 
with the above Flan of Operation by all defendants who become sig- 
natory hereto and for the purpose of enabling any party hereto to 
apply to the Court at any time for such orders and directions as 
mav be necessary or appropriate for the construction of this De- 
eree. In the event that the United States of America shall have 
reasonable cause to believe that said defendants, or any of them, 
shall have violsted any provision of seid Plan, them and in such 
event, upon petition duly filed in this cause, after service 
thereof upon such defendant or defendants or their attorneys of 


record herein and after hearing and disposing of any motions which 


98505 O—58—pt. 1. vol. 2 45 
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may be filed and after answers have been filed by the respondents 
named in such petition, this Court shall proceed to a hearing upon 
such petition and answers sec. leg., shall take testimony, deter- 
mine the issues and may thereupon dismiss the petition or grant to 
the United States of America such relief in the form of an injune- 
tion or restraining order as may be equitably required for the en- 


forcement of the provisions of said Plan. 


Fifth: For the purpose of securing compliance with said 
Plan, and for no other purpose, duly authorized representatives of 
the Department of Justice shall, on the written request te 
Attorney General or an Assistant Attorney General and on reasonable 
notice as to time and subject matter and subject to legally recog- 
nized privilege, be permitted (1) reasonable access, during the 


hours of defendants signatory heret 


), to all books, ledgers, 


accounts, correspondence, memoranda, and other records and docu- 
ments in the pessession or under the control of said defendants, 
relating to « of the matters covered by this Decree, (2) subject 
to the re able conveniler of sai i ants, 1 without re- 
straint or interfer fr them, to interview officers or em- 

] 3 the ¢ dants, in th res f cou Ll, regarding 

such matters; anc said cefendants on su ecu 1 subject 

to st rivilege, shall submit such reports in respect of 
euch + tters as ma r tie ; tin b reas r . sary r 
the Yr er forceme h Je 2, sed, h Wever that - 
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not be divulged by any representative of the Department of Justice 
to any person other than a duly authorized representative of the 
Department of Justice or used for any purpose except in the course 


of the enforcement of this Decree. 


Sixth: Any defendant signatory hereto may apply te the 
Court at any time for such further orders or directions as may be 
necessary or appropriate in relation to the construction or per- 
formance of this Decree, or the Plan embodied herein, or for the 
modification thereof (including, without limitation, any modifice- 
tion upon application of the said defendants, or any of them, re- 
quired in order to conform this Decree, or the Plan embodied here- 
in, to any Act of Congress enacted after the date of entry of this 


Decree or to the laws or regulations of any State). 


Seventh: The Complaint in this cause may from time to 
time be amended by the United States of America upon motion there- 
for mace by the Attorney General or any Assistant Attorney General 
and aclitional parties defendant may be added for the purpose of 
requiring them to ceese and desist from violations of the anti- 
trust laws of the United States and this Court retains jurisdic- 


e 


‘ . oa pee 
tion for saic purpose. 
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MEMORANDUM RE NEGOTIATIONS LOOKING TOWARD 
SETTLEMENT OF ANTI+TRUST AND PIPE LINE 





Prior to September of 1940, the Anti-Trust Division of the De- 
partment of Justice prepared « comprehensive Complaint against twenty-two 
najor oil companies end nearly three hundred and fifty so-called secondary 
companies. The Bill as originally drafted dealt with every phase of the 
Petroleum Industry from ecquisition of undeveloped reserves to distribution 
of menufectured products. Among other relief intended to be sought was 
"divorcement” of pipe lines from presently integreted companies and “divorce- 
ment” of marketing operations. Had this Bill been filed as originally 
prepared, and hed the Department prevailed in the litigation, it would 
have been necessary for the mjor companies to disintegrate by selling or 
otherwise disposing of both their transportation and marketing facilities. 

As a step toward the objective of divorcenent of pipe line facili- 
ties, the Department of Justice simultaneously prepared sone sixty con- 
plaints against the uajor oil companies or their pipe line subsiciaries 
charging that payment of dividends derived from the collection of rates 
under tariffs filed with the Interstate Commerce Coumission constituted 
unlewful rebates within the meaning of the Elkins Act. The monetary ex- 
posure of the companies under this litigation would have been approxinately 
$2, 500,000,000. 

Prior to the institution of any of the above litigation, the 
proposed Anti-Trust Complaint was submitted to the National Defense Con- 


a an 
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migsion. This Commission filed a report with the Attorney General in 

which it was found as a fact that the prayers of the Bill were inconsistent 
with the purposes of National Defense and, if successful, would cause chaos 
in one of the most important defense industries. 

As a result of this report, the prayers of the Complaint were 
modified so as to eliminete any demand for divorcement of pipe lines or of 
marketing facilities. As thus reformed, the Complaint was filed in Septen- 
ber of 1940 against the tuuntetkie integrated oil companies snd nearly 
three hundred and fifty secondary companies. At the same time, three 
test suits were filed ageinst three major oil companies or their pipe line 
subsidiaries (Phillips Petroleum Co., Great Lakes Pipelines Co. and Stand- 
erd Oil Company of Indiana) involving the question whether payment of divi- 
dends by a pipe line to its oil company stockholder constituted an unlawful 
rebate under the Elkins Act. An expediting certificate was filed in 
these cases and they are now et issue and will be promptly disposed of 
in the event that the general settlement negotiations hereinafter referred 
to are not consummated. 

An extension of time to answer was eranted in the anti-trust suit 
agninst the integrated companies and the secondary companies (which is 
generally referred to as the “Mother Hubbard” suit). 

On December 20, 1940, Messrs. Andrews, Ingersoll and Thompson 
of Philadelphia, representing Atlentic Refining Company, were introduced 
by Solicitor General Biddle tc Mr. Arnold and the members of the Oil Divi- 


sion. ‘The original purpose of the interview was to ascertain the object- 


“aw 
“ 
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ives of the Department of Justice in the pending and prospective litiga- 
tion. During the course of the conferences, Mr. Arnold stated that he 
would welcome an opportunity to discuss the entire situation with members 
of the Industry and specifically asked Messrs. Andrews, Ingersoll and 
Thompson to bring about such a meeting. 

Following this conference « meeting of counse) for the mafor 
compenies defendant in the Mother Hubbard suit was held in Chiesgo on 
Jamuary 8. At this meeting Mr. Andrews read 6 report upon the Arnold 
interview. 

The following excerpt is pertinent: - 

"Mr. Arnold's procedural suggestion wes that, 
& plan having been megotiated, each company would 
answer the pending anti-trust suit by denying gen- 
erally any violations of the law and by averring 
that the allegations of the bill were immaterial in 
view of the plan described in their answers; and 
that the Government would thereafter submit to the 
court a decree approving the plan and dismissing 
the bill. The pipe line suits would be similerly 
dismissed.” 

As a result of the Chicago meeting, a conference of the executives 
of the wajor defendants was held in New York and Messrs. Andrews and Thomp- 


son were euthcrized to convey to Mr. Arnold the acceptance by the Industry 
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of the proposal to meet to discuss the litigation. 

On or about January 23, 1941, Mr. Andrews met Mr. Arnold in the 
latter's office and delivered to hin a typewritten copy of excerpts from 
the report (including the portion quoted above) which had been sade to 
Industry counsel in Chicage on Janunry 8. Mr. Arnold reviewed the report 
and confirmed the fect that it stated with substantial eccuracy ell matters 
which had been covered at the prior vesting with him attended by Messrs. 


3 


Andrews, Ingersol) sand Thompson and the 0i! Division. 


On January 26, seventeen representetives of the Oil Iadustry, 
ciucing the presicgents or executive vice presivents of most of the uejor 
efendants, met by prearrangement with Mr. Arnold sad hi teff at t 
partment of Justice During the course of is meeting, the invitetion 
to negotiate at ni was repeated enc Nr. Arnold specifically stated 
L dr. rews' report xz att) 2h Le agt ting stated with substan- 
et ) matter i viously be siscussed. 
ollowi t I Ye id, .4 xecutives met at 
lune ; t : decnu - Arnold's ¢ re..ces 
t 1 x I 2 Ly ce pun C pt would not 
be sous) t trent, t 2t% pointed an “Explorstor 
itt sev ~ LOJ t , we Win Af . Pp Was t 
, A rat ay sa , t ‘ . + ld ‘ hi tat! On 
ebruary 10, 1941. Kfter preliminary conferesees which convincec the 
Exploratory Committee that the Departuent of Justice hed a sincere desire 
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to settle the litigetion, « report was rendered to the Industry and the 
committee crigmmally designated as the Exploratory Committee was consti- 
tuted a "Negotiating Committee.” Thereafter, and practically continuously 


' 


until Mey 20, 1941, negotiations were conducted al the Departuent of Jus- 
tice with the mweubers of the Staff orevious|: designated ‘by Mr. Arnold. 
During this period of some fourteen weeks, every phase Af the cveration 

of tke ofl industry was thoroughly discussed. Numerous restrictions upon 
the conduct of the oil business were proposed by the Staff anc, in the light 


5 


of explanations made by the Negotiating Committee, were withdrawn or aban- 
doned as inpracticai or a3 inconsistent with natioual defense. 

By May 20, 1941, so draft of ell matters of substance ( exceotimg 
only certain pliases of pipe line operation) hed been teatatively agreed to, 

On May 20, the Negotiating Committee reconvened with the Staff 
end were requested to proceed to Mr. Arnold's office. At that time the 
Negotiating Committee was handed a proposed Decree which incorporated new 
restrictions prepared by members of the Anti-Trust Division who had not 
reviously participated in the conferences. Simultaneously tie Industry 
Committee submitted a proposed decree wiich it was willing to recomend 
both in form anc Substance to the defendants. Except for its pipe line 
provisions this cecree followed tic negotiatea draft as to all natters of 
substance. ‘The form of the decree was based upon Mr. Arnold's above quoted 
suggestion. 

The May 20 decree proposed by the /ati-Trust Staff contained 


numerous impracticel anu objectionable clauses designed to effect by 
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. 


indirection the divoreement or divestiture of pipe line and narketing facili- 
ties from the interratec conpenies. It will be reeellec thet these object- 
ives had been specifically removed from the prayers of tke Complaint ct the 
request of the Defense Commission. The Negotiating Committee reconvened 
with Mr. Arnold on Mey 2let snd pointed out to hin the impracticalitices ar 
incousistencies of the position taken by the Department. 

The revised document contained provisions for injunetive relief 
which hed not been included in the Industry's draft. 
he chairman of the Negotiating Committee pointed out te Vr. 


Arnold the incensisteucies of injunetive relief with the method of procedure 


riginelly proposed br Mr. Arnold. The latter steted anequivoealiy that, 


regardless of any constructions placed by the Industry upon anything pre« 
yusly stated by him, the Covernment would not consent to anything other 
i wsual ty of consent decrec. For fourteen weeks negotiations had 
niuct ipou the uscumplion by the industry that the Arnold suggestion 
spec ti proce would be followed; that the Industry might sefely is- 
cluce in ¢ eC} » Plaa of Operation sore restrictive thas aaything required 
i-trust Loews; and thet « method of enforcencut could emi would be 
evisgec, cc isisten it} Eguity practice, ‘hich would not initially involve 
itatic for ste in the event of other than wilful or flegrant viole-~ 
‘ 


In view of liz. Arnold's statements, and in view of the renewed 
effort by indirection tc obtein civestiture of transportation and marketing 
fecilities, the Negotiating Corrittee witherew fron further conferences ana 


~— e 
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: w% ; r + ; + Trrtcie 
tla promptly be reported tc tie Industry. 


meeting of the executives of the uajor defendants hes been called end will 


i a 
um jor a Lents $ Deen Called 


be held in New York shortly. At this meeting it will be aetermined whether 


ait? ee » . on - 4 J £ : °F } + » > ’ ‘ 
il efforts to brit aogut & é justment of difficulties between the eo 

: + 7 +4 ar , ws } . y : . os bh ¢ _ . ry 
eri. aenit oO be tice ofiu th i trol Uo i try will De avendoned T con- 
tinuec. 

re specifically, tl ends revisec anc presented to t 

| ++ . lide y 7 oe hi ah- ‘ . ld ' +) Ady t | © 
Inaustr m day 20, included provisions which: (a) would ue the distri 
ati etroleu roducts ct reteii s irdens the lar con- 


enies tiat (in t! inion of t Department) each woul es expeditiously 


t Os , sivest itself of nest of its nerketine facilities rather then 
ecz pl ‘ sree; and (b) would restrict ret to com ies ownin 
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JUNE 1941 CIT: JS 
6/4/41 
MEMORANDUM RE OIL LITIGATION 


As of June 4, 1941, a. m. the situation was briefly as follows: 

1. Two radically different drafts of a consent decree are in existence, the first 
negotiated between the Industry Committee and the staff and the second prepared 
largely by Baldridge and Levy. 

2. Arnold has said that the Department will not consent to anything other than 
an injunctive form of decree and Asbill has recently verified this statement. 
Neither Jackson nor Biddle have committed themselves on this point. 

3. When Andrews and Thompson talked to Biddle and Jackson, the latter said 
he would do something to untangle the situation before the industry meeting on 
the 10th. 

4. Since that conference Ickes has been appointed Emergency Oil Administrator 
by the President and Jackson has written Ickes that no decree will be entered 
in the pending litigation without Ickes’ approval and no new suits will be instituted 
without consulting Ickes. 

5. An amendment to the Cole bill has been prepared and will have administra- 
tion approval, the effect of which will be to give the President specific power to 
suspend the Elkins Act with respect to pipelines constructed during the emergency. 

6. Asbill is confident that if negotiations are resumed, the portions of the 
decree prepared by Baldridge, Levy, et al., which are objectionable to the Indus- 
try will, after prolonged and patient explanations, be removed. 

7. Klein believes that Andrews and Thompson should immediately ascertain 
from Biddle whether Jackson proposes to take any further affirmative step before 
June 10. 

8. Asbill believes that the existing pipeline litigation will be allowed to sleep 
for the duration of the emergency and that as many continuances as may he 
desired may be obtained in the Mother Hubbard case. 

9. From Atlantic’s point of view, we believe that the pipeline litigation will 
not be dangerous if no suit is instituted against Atlantic for 6 years because: 
(1) Atlantic’s crude rates will be substantially reduced pursuant to the ICC order ; 
and (2) Atlantic derives nearly half of its product-line revenue from the trans- 
portation of oil for others. 

10. Thompson has been invited by Hall to come to New York and discuss the 
existing situation with Mr. Davis, at which conference Mr. Davis and Hall will 
decide Jersey's position with respect to an injunctive decree. 

11. Klein has called a meeting of the Negotiating Committee to be held in 
New York on the 9th to frame the committee’s report to the industry. 


MEMORANDUM 


In response to Mr. Colley’s call for an industry meeting, representatives of 
petroleum companies affected by the Federal antitrust suit, met in the rooms of 
the American Petroleum Institute in New York at 10 a. m., Tuesday, June 10. 
A list of those present is attached. 

Mr. Colley called the meeting to order and stated that more than 3 months 
had elapsed since the previous meeting, at which time the industry selected 
the following negotiating committee to deal with the staff of the Justice Depart- 
ment in Washington : 

Harry T. Klein, Esq., chairman 
Edwin 8. Hall, Esq. 

J. J. Cosgrove, Esq. 

Don Emery, Esq. 

John E. Green, Jr., Esq. 
Charles I. Thompson, Esq. 

He further stated that, subsequently, Mr. Buell F. Jones had kindly con- 
sented to join the committee as an official member under the powers delegated 
to the chairman at the February 27 meeting. 

Mr. Colley referred to the very trying type of work that the committee had 
been subjected to, at considerable personal sacrifice on the part of the members, 
etc. He then turned the meeting over to Colonel Klein, as chairman of the 
negotiating committee, to report. 

Colonel Klein made a 20-minute report outlining briefly the methods of ne- 
gotiating from the date of original contact with the Department of Justice 
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by Messrs. Andrews, Ingersoll, and Thompson, particularly emphasizing the 
understanding between Thurman Arnold and Messrs. Andrews, et al., as to the 
form of effectuating any agreement which might be reached between the in- 
dustry and the Justice Department. 

Colonel Klein then named the members of the Justice Department with 
whom the negotiating committee had dealt during the 14 weeks and went on to 
relate the recent attitude of Thurman Arnold, in which he seemed to repudiate 
the original understanding. Colonel Klein stated that Mr. Arnold and the 
staff were told that they could not even discuss any negotiations premised on 
the usual type of consent decree and that the committee would go back and 
report to the industry. Colonel Klein read several paragraphs from the recent 
staff proposals for a basis of agreement, to point out the impractical approach 
in some quarters in the Justice Department- Colonel Klein concluded by 
saying that the negotiating committee had certain recommendations to make, 
if and when the industry wished to hear them. 

Mr. Colley then stated that the meeting was open for discussion of the 
negotiating committee’s report. After a slight pause, with no discussion, Mr. 
Colley asked if the industry was ready for the recommendations of the nego- 
tiating committee. The group called for the recommendations and Colonel 
Klein read the recommendations. (Copy of the recommendations is in Mr. 
Andrews’ hands.) 

Mr. Colley then asked what the wish of the group might be in regard to the 
recommendations, and, upon motion, duly seconded, it was unanimously voted 
that the negotiations committee should resume negotiations with the Justice 
Department on the basis of the recommendations as read. 

At the request of Colonel Klein, Mr. Colley asked the members of the nego- 
tiating committee to remain after adjournment for a meeting to plan their 
next move. 

The meeting adjourned at 10: 55 a. m. 


LisT OF THOSE PRESENT AT MEETING 


R. H. Colley, The Atlantic Refining Co., Philadelphia 

C. I. Thompson, The Atlantic Refining Co., Philadelphia 

S. Andrews, The Atlantic Refining Co., Philadelphia 

W. D. Loucks, Barnsdall Refining Co., New York 

Charles A. Gately, Cities Service Oil Co., New York 

C. A. Frueauff, Cities Service Oil Co., New York 

G. T. Stanford, Consolidated Oil Corp., New York 

J. J. Cosgrove, Continental Oil Co., Ponca City 

John E. Green, Jr., Gulf Oil Corp., Houston 

Edgar Townes, Humble Oil & Refining Co., Houston 

Nelson Jones, Humble Oil & Refining Co., Houston 

Jacob France, Mid Continent Petroleum Corp., Tulsa 

O. D. Donnell, The Ohio Oil Co., Findlay 

A. M. Gee, The Ohio Oil Co., Findlay 

Frank Phillips, Phillips Petroleum Co., Bartlesville 

Don Emery, Phillips Petroleum Co., Bartlesville 

L. S. Wescoat, The Pure Oil Co., Chicago 

R. G. A. Van der Woude, Shell Union Oil Corp., New York 

A. B. Tanner, Standard Oil Co. of California, San Francisco 

Buell F. Jones, Standard Oil Co. (Indiana), Chicago 

W. E. Smith, Standard Oil Co. (Kentucky), Louisville 

C. G. Middleton, Standard Oil Co. (Kentucky), Louisville 

W.S. Farish, Standard Oil Co. (New Jersey), New York 

BE. 8. Hall, Standard Oil Co. (New Jersey), New York 

W. T. Holliday, Standard Oil Co. (Ohio), Cleveland 

W. A. McAfee, Standard Oil Co. (Ohio), Cleveland 

J. B. Moffett, Sun Oil Co., Philadelphia 

J. A. Montgomery, Sun Oil Co., Philadelphia 

J. A. Brown, Socony-Vacuum Oil Co., Inc., New York 

George V. Holton, Socony-Vacuum Oil Co., Inc., New York 

W. 5S. 8. Rodgers, The Texas Co., New York 

H. T. Klein, The Texas Co., New York 

George W. Ray, Jr., The Texas Co., New York 

R. Thomas, Tide Water Associated Oil Co., New York 
JUNE 10, 1944. 
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PIPELINE SETTLEMENT SUGGESTED JUNE 26, 1941, By NEGOTIATING COMMITTEE 


The Industry Negotiating Committee has given most careful consideration to 
the paragraphs suggested by the staff relating to the operation of pipelines. 

We are of opinion that a perpetual restriction upon the rate of return which 
such common carriers may pay to their stockholders will inevitably require the 
carriers to fix rates which yield the specified dividend. We are further of 
opinion that dividends paid is not under the law the test of reasonableness of 
rates and will create unjust results in that inefficiently operated or unpatronized 
lines would arbitrarily be permitted to charge higher rates than well operated 
full lines. 

We believe that the matter of reasonableness of rates should be submitted 
to the ICC for determination in an adverse proceeding in which any and all 
parties in interest could appear and be heard. 

We recognize that such proceeding could not be terminated quickly, and the 
industry because of the national emergency is anxious to settle all its pending 
or prospective differences with the Department of Justice as rapidly as possible. 

We believe that most of the industry would be willing to accept the type of 
pipeline restrictions (including the limitation upon dividends) suggested by 
the staff as a temporary expedient. More specifically, a majority of the Industry 
Committee is willing to recommend a settlement of the pipeline questions em- 
bodying the following principles : 

(1) The industry will initiate or cooperate with the ICC in the initiation of 
general rate investigations for the purpose of having the ICC fix and determine 
reasonable rates for all pipelines owned or controlled by companies party to the 
consent decree, and will consent to the participation or intervention of the De- 
partment of Justice in such proceedings, if it so desires. 

(2) For a period of 3 years or until a final rate order is entered by the ICC 
no dividends in excess of 8 percent with respect to crude lines or 10 percent 
with respect to product lines will be paid by the pipeline companies or received 
by their stockholders. 

(3) The existing pipeline suits will be discontinued and no similar suits insti- 
tuted pending final action by the ICC. 

(4) It will be agreed that the limited dividends above specified will not be 
in violation of the Elkins Act. Whether rates to be fixed by the ICC in the 
suggested proceeding will result in rebates will be left to future determination, 
and participation in the ICC proceeding will not prejudice the Department’s 
subseauent actions. 


IN THE District CourT OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 
CIVIL ACTION NO. 8524 


United States of America, Plaintiff v. American Petroleum Institute et al., 
Defendants 


STIPULATION 


Whereas, national defense as well as domestic needs require immediate and 
large-scale expansion of facilities for the transportation of petroleum or the 
refined products thereof; but any private cooperative action in this respect may 
be, or become, subject to the further proceedings in this cause; 

It is hereby agreed by and between the parties to this stipulation that— 

(1) Construction and operation of tankers.—The individual or corporate 
parties hereto, singly, collectively or in groups, may (a@) organize and subscribe 
to the stock of a corporation or corporations (including corporations subsidi- 
ary hereto) through which they may perform the acts and funcions herein- 
after enumerated in this paragraph; (b) build, purchase, lease, own, or other- 
wise utilize one or more shipyards; (c) construct vessels for the transporta- 
tion of petroleum or petroleum products by water; (d@) operate the vessels so con- 
structed through charters, contracts of affreightment, or otherwise, for the 
transportation of petroleum or the refined products thereof, for said stockhold- 
ers individually or in groups or for other persons; (¢) sell such vessels at 
any time to individual stockholders, or groups of stockholders, of said corpora- 
tions, or to other persons: and (f) at any time liquidate said corporations or sell 
or otherwise dispose of their assets to said shareholders, individually or in 
groups, or to other persons. 
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(2) Amendment of pleadings and limitation of consent.—The pleadings hereto- 
fore filed in this cause shall, so far as the parties to this stipulation are or may 
become concerned, be deemed amended to conform to this stipulation, or to any 
judgment or decree entered pursuant to this stipulation as hereinafter provided, 
in all particulars necessary to sustain the validity of the provisions of this 
stipulation, or any judgment, decree, or order entered pursuant thereto, includ- 
ing, for that purpose only, all allegations necessary to sustain the jurisdiction of 
this court and cause; but, in any other particular, for any other purpose, or to 
any other extent, assent to this stipulation shall not be an admission of fact or 
law, shall not be a submission to the jurisdiction of this court, shall not operate 
as an estoppel, and shall not be a consent as to any other matter under the 
pleadings, proof, or proceedings in this cause or in any other cause under the 
antitrust laws now or hereafter pending. 

(3) Further parties—Any person may hereafter become a party hereto upon 
executing and filing in this court a consent to this stipulation upon notice and 
motion. 

(4) Force and effect—tThis stipulation shall become operative immediately, 
and be of the same force and effect as a final consent decree or judgment in this 
cause; and the terms of this stipulation shall be made a part of any decree, 
judgment, order of dismissal, or other disposition of this cause. 

Approved, June 2... ......2. , 1941: 


(Judge) 


(Petroleum Companies) 
JULY 1941 


JULY 7, 1941. 
Re U. 8. v. A. P. I. et al. 


Col. Harry T. Kern, 
Executive Vice President, 
The Texas Co., New York, N.Y. 

DEAR COLONEL KLEIN: I am sending a copy of this letter and of the enclosures 
hereinafter referred to to each member of the negotiating committee. 

Wednesday evening I received word from Mr. Colley that Howard Marshall, 
General Counsel for the Deputy Coordinator, had called a meeting to be held on 
Thursday morning, July 3, in Washington, of all counsel representing companies 
interested in the proposed pipelines and tankers. Among those present at the 
meeting were John Green, of Gulf, and Messrs. Hurley, Kieser, Stanford, and 
Spencer. 

Mr. Marshall stated that the purpose of the meeting was to urge upon counsel 
for the companies represented the necessity of speed in the formulation of definite 
plans for the construction of pipelines and tankers; that two general topics 
would be discussed—first, the “mechanics” of setting up the corporations neces- 
sary for the construction and operation of the pipelines and tankers and, second, 
the protection required by the industry under the antitrust laws. 

After full discussion, it was the unanimous opinion of all present that the mat- 
ter of protection under the antitrust laws should be handled by the negotiating 
committee, of which you are chairman; that the tanker and pipeline construction 
and operation problems should be handled by the executives, with the advice of 
lawyers’ committees to be appionted by them. 

It was the consensus of opinion among the attorneys for the industries present 
that immunity under the antitrust laws could best be obtained by the entry of 
either a final decree or partial decree in the Mother Hubbard suit which would 
include (a) a settlement of the existing Elkins Act controversy; (b) a reference 
to the letters of the Attorney General to the Coordinator of Petroleum for Na- 
tional Defense ; (c) a reference to the request by the Coordinator to the industry 
to construct the proposed pipelines and tankers; and (d) an express finding by 
the court that concerted action with respect thereto and agreements for the pre- 
allocation of space therein would not constitute a violation of any laws of the 
United States. 








CONSENT DECREE PROGRAM——-DEPARTMENT OF JUSTICE 1541 


Mr. Marshall stated off the record that he would be willing to cooperate in 
the above-stated purposes provided no delay were encountered and specifically 
suggested Friday, the 11th of July, as the date by which he should receive sug- 
gestions from the industry respecting the protection desired under the antitrust 
laws. He also stated that if a form of decree could be prepared by that time he 
would be willing to go, with members of the negotiating committee, to Thurmond 
Arnold for the purpose of urging a speedy solution. He stated, however, that 
in his opinion it would not be possible to include in any decree to be entered within 
a few weeks a final disposition of the marketing problems contained in the most 
recent draft of the agenda. He stated off the record to me that certain features 
of article III would be objectionable to Mr. Ickes referring to the provisions 
designed to bring about multiple-split accounts and the provisions prohibiting 
continuance of the voluntary curtailment plan in California. 

He concluded the meeting by saying that Mr. Ickes had instructed him to state 
that if the industry showed any disposition to delay the construction of pipelines 
for the purpose of trading its cooperation for an adjustment of the Elkins con- 
troversies, the Government would itself construct the necessary lines. 

From the above, it is quite apparent to me that we must act speedily if we 
are to receive any assistance from the Coordinator in the settlement of the 
existing and prospective suits. 

Over the 4th of July weekend I drafted and enclose herewith a proposed 
“final decree” designed to settle the entire litigation and to give immunity to the 
industry for acts performed at the request of the Coordinator. I also sketched 
out, and enclose herewith, a suggested form of “partial decree” which would re- 
late only to pending and prospective pipeline litigation, the tanker situation, and 
future immunity under the antitrust laws. 

I respectfully suggest that our committee be called together at the earliest 
possible moment to consider what course should be taken under the circum- 
stances and for the purpose of deciding what immunity is necessary in the 
event that time will not permit of the entry of a decree in the Mother Hubbard 
case. 

Over the weekend I learned that I have been appointed chairman of the law- 
yers’ committee to advise with the executives respecting the construction of the 
proposed new pipelines. I have called a meeting of this committee which will 
be held in New York this afternoon. Mr. Hall is a member of that committee 
and in your absence I plan to suggest to him that the Negotiating Committee 
meet in New York on Wednesday, if possible. 

You will note that in the enclosures, in dealing with the pipeline problem, I 
have attempted to incorporate a plan of settlement along the lines which Mr. 
Arnold indicated might be approved by him, and have not literally followed the 
method of settlement approved by the Negotiating Committee at its last meeting. 

Yours very truly, 








TH THE DISTRICT COURT OF THE UNITED STATES ence 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 


ord 


Plaintiff 
Ve CIVIL ACTION 


AMERICAN PETROLEUM INSTITUTE, No, 3524 
et al., ’ 


Defendants : 
PARTIAL DECRAE 

The United States of America filed its complaint 
herein on September 30, 1940, charging the Major and 
Secondary defendants naned therein with violations of 
the Act of July 2, 1890, entitled "An Act to Protect 
Trade and Commerce Arninst Unlawful Restraints and 
Monopelies" and other Acts of Congross sesiens thereof 
or supplemental thereto; as by said complaint more 
spécifically appears, the said chargee azainst the said 
defendants were divided and grouped topically undor 
Headings and Roman Numerals, and Article V paragraphs 
32 to 39, inclusive, theroof dealt exclusively, under the 
Reading "Transportntion," with alleged violations of law 
in tho acquisition of control over and operation of tanker 
and pipeling facilities for the transportation of crude oil, 
gasoline and petroloum products; since the complaint was 


filed and under date of Kay 27, 1941, tho President of the 
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United States, by virtue of the authority vested in 

hin as Chiof Exccutivo, has declared by Proclamation 
Numbered 2487, the cxistence of an unlimited national 
omergoncy, and has in conformity with his omergency powers 
named Secretary of the Interior Harold L. Ickes as 
Coordinator of Potrole for National Defense; the 
Attornoy General of the United States thoreafter wrote 

the letter to the said Coordinator dated June 3, 1941 

(a copy of which is heroto attached as Exhibit "A"), 

and the Acting Attorney Genurnl of the United States 
wrote tho supplomental letter to anid Coordinator datod 
Juno 18, 1941 (n copy of which ts horoto attached as 
Bxhibit "2"), iucorpornting by reforones therein the lotter 
of the Attorney General of tho United St.tes to the Genoral 
Counsel of the Office of Production Manngernont dated 


April 29, 1941 (a cony of which is hereto attached as 


Exhibit "C"): the said Coordinator xerciaing the powor 
and authority reposed in him ty the President, has deelarad 
the existence of a shortage of tenker and pipeline facilities 
for the traneportation of crude oil, gasoline and other 
petroleum products in interstate comnerce and has resnosted 


certain defendants, in the interest of Nation Defense, 


tedly to vinanes, construct and operate adliticnal 


transportetion facilities (copies of which requests are 


horete attached as Exhibite "D" and "7"); #1 anid ’ 
‘ 
Cc t corcise his td ti " w 
d 
mn n t L written reoucsts of partics fondant 


98505 O— S58 pt. 1, vol 
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herein for concerted action in the interest of Naticnal 
Defense. 

Zech of the defendants party to this decree being 
engaged directly or indirectly in the transportation 
crude oil, gasoline or other petroleum product 
National Defense and desiring with the cooperation of the 
Attorney General of the United States to comply with said 
requests of the Coordinator and to logalize beyond any 
question or doubt the op-ration of existing and prospective 
tanker and pipeline transportation facilities, appeared and 
filed its answer to such portions of tho comlaint as relato 
to the matters hereinabove referred to, and assorted the 
truth of such answor and its innocence of ony violation of 
the law; tho plaintiff and the s.id defondants desire to 
aveid the orpenses of a trinl of the issun therein and the 
loss of time ocensioned thereby; no testineny having beon 
taken, each of the defondants party to this Decree consented 
to the entry thoroof without any findings of fact, upon 
condition that neither such consont nor this Decree shall 
de considerod an admission or adjudication th.t it has 
violated any statuto;: and the United States of America by 
its counsel having consented to the ontry of this Docree 
and to each and every provision thoreof, and having moved 
the Court for this injunction, 
ADJUDGEL AND DECREED 


Therefore, it is ORDERED, 





Il. 
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leum products by pipe line. This provision does 

not prevent any defendant which may be a stockholder of 
any such pipe line company from exercising its lawful 
rights as such, or prevent nny director, officer, arent 
or employee of any defendant from lawfully performing 
rights and duties of dirocter, officer, arent or um- 


ployee of any such pipe line company. 


Permitting pipe line companies owned or controlled 
by it. or causing pipe line companies, to combine, 
conspire or aggee to raise, depress, fix, peg, main= 
tain cr stabilize charges for gothering, transporte= 
tion or stornge of crude ofl or petroleum products 
by pipe lines for tho purpose and with the offoect of 


rectraining competiton,. 


Combining, conspiring or agreeing with compotiting 
common carriers to fix the rates to be charged for 
the transportation of petroleum products betwoon 
common points of origin and destination, or contime- 
ing in effoct any rates pursurnt to any agreement 
horotofore made which if hereafter made would be pro- 
hibited horaby, 

Acquiring and maintaining control, by moans of con 
tracts, lenses, pooling arrangements, charter par= 
tios and agreenents, over tankers and barges owned by 
others, for the transportation of crude oil and petro- 


leum products, in excess of the capacity reasonably 


EN te 
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Tt. The court has jurisdiction of all parties to this 
Decree; and for the purposes of this Decréo and proceedings 
for the onforcoment thereof, and for no other purpose, tho Court 
has jurisdiction of the subject mattor hereof and tho petition 


states a cause of action against said defendants. 


II. Each major and secondary defendant party to this 
Decree, its prosent and future subsidiariocs and successors, and 
its or their officers, dircctors, agents or empléyoue, acting 
for or on its or their bohalf, be pormanently enjoined and 


restrained from: 
ao 
(1) Refusing to receive in crude oil gathoring lines crude 


ofl legally tendorod and offered for transportation 


and legally required to be received in such pipelines. 


(2) Jointly, colloctivoly, or individually requiring crude 
011 producers or others to sell their crude oil as a 
condition to the acceptunce of the crude ofl for 


transportation by a common carrier pipe lines 


(3) Combining, conspiring or agreeing, other thon with 
connecting or participating carriors for the purpose 
of astablishing joint or proportional rates, to fix 
and maintain charges for fcathoring, transportation 
or stornge of crude oil by gathering and trunk pipe 


lines, or for transportation or storage of potrce=- 
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II. 


(7) 


expected to be utilized by any defendant in its 


own business, for the purpose or with the effect of 


* gsudstantially lessening competition or creating a 


nonopoly. 


Combining, conspiring or agreeing te fix or mointain, 
directly or indirectly, rates for the transporta- 

tion of crude oil or petroloum products by tanker or 
barge, or combining, conspiring or agroeing to manip- 
ulate, influenc., raise or lower charter party rates 


for use of tankors or barges. This provision docs 


not prohibit og¢reomonts by defendants in the ordinary 


course of their business (a) for tho chartering of 
vessels or (b) fer the trensportation of merchandiso 


in vessels. 


III. Each major aud secondary defendant party to this De- 


creo end ench of thcir prosent and future cubsidieries ond suc~ 


eessors, which now or horoxafter, either individually or jointly 


with others bound hereby, ons. or operates a common carricr pipo 


line ofgaged in the transportition of crude oil in interstate. ° 


commerce be ordered and directed: , 


(2) 


To provide and furnish reasonable facilities and cone 
noctions for recoiving, trensporting, interchancing 
nnd dolivering erude oil as. revived by Inv and unke 
mch facilities end connections availablo on equel 
terms to all shippors who comply with the provisions 


ef cwly filed and published tariffs and the miles and 








&. 
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(2) 


IV. 


regulations therein contained. 


To include in all duly filed and lgwfully published 
tariffs, in addition to other matters customarily 
and properly a part thereof, reasonable rules and 
regulations, subject to the approval of duly author~ 
ized Federal and State regilatory authorities, ree 
pectingt (a) specifications of crude oil to be re~ 
ceived and transported, in such terms as will not 
exclude good merchantable crude oil, (>) apportion- 
ment, when crude oil tendered and actually ready 

for shipment is in excess of the quantities of crude 
oil which can be immediately transported, (c) mini- 
mam tenders, not exceeding 5,000 barrels, of crude 
oil having the characteristics of the common stock 
crude oil being currently transported, and (4) tank- 


age necessarily incident to transportation of crude oil. 


Each major and sedondary defendant party to this 


Decree, and each of their present and future subsidiaries and 


sucessors, which now or hereafter, either individually or joint- 


ly with others bound hereby, owns or operates a common carrier 


pipe line engaged in the transportation of gasoline or other 


petroleum products in interstate commerce he ordered and directed: 


(1) 0 provide and furnish as required by law, reasonable 





Iv. 


(2) 
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facilities and connections for receiving, trans 
porting, interchanging and delivering gasoline and 
such other petroleum products with respect to which 
tariffe may be filed, and make such facilities and 
connections wisn on equal terms to all shippers 
who comply with the provisions of duly filed and 
published tariffs and the rules and regulations 


therein contained+ 


To include in al] duly filed and lewfully published 
tariffs, in addition to other matters customarily 

and properly a part thereof, reasonable rules and regu- 
lations, subject to the approval of guiy: enthori sed 
Federal and State regulatory authorities, respecting? 
(a) specifications of gasoline and other petroleum 
products to be received and transported, in such terms 
as will not exclude good merchantable gasoline, or 
other petroleum products with respect to which tar- 
iffs may be filed, (>) apportionment, when gasoline 
or other petroleum products tendered and actually 
ready for shipment is in excess of the quantities 
which can be imme diately, transported, (c) minimum 
tenders not exceeding 5,000 barrels of gasoline or 
other petroleum products having the same specifica 
tions as the gasoline or other petroleum products 
being transported; and (4) tankage necessarily 


incident to transportation. 
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v. Each major and secondary defendant, and each of their 
present and future sudeidiaries or successors, which now or 
hereafter ons or operates. @ pipe line engaged in the trans- 
portation of crude oil, gasoline or other petroleuwn products 
in interstate commerce and has not to date filed tariffs with 
the Interstate Commerce Commission, be ordered and directed 
to file with such Commission tariffs, rules and regulations 


complying vith this Decree. 


VI. Each major and secondary defendant party to this 
Decree, and each of their present and future subsidinrics and 
successors, which now or hereafter, either individually or 
jointly with others bound hereby orns or operates na common 
carrier pipe line engaged in the transportation of (a) crude 
oil or (>) gasoline or other petroleum products, in interstate 


commerce te ordered end directed: 


(1) Wot to crecit, give, grant or pay, directly or in- 


directly, through or by any means or device whatso- 
ever, either te a shipper-owner or a shipper-stock- 
holéer({s) in any year hereafter commencing as of the 
date of this Decree, any earnings or dividends de- 
rived from transportation or other common carrier 


services, in excess of such owner's or stockholder's 


pro rata share of the valuation of the common 
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carrier property (8% of such valuation of erude oil 
pipe lines and 10% of such valuation of gasolind § 
and other petroleum products pipe lines), if the 
common carrier shall have transported during seid 
year any crude oil, gasoline or other petroleum pro- 
ducts for said owner or stockholders(s) or its sub- 
siglaries cr successors. 


(a) Valuation as hereinabove used shall mean the 


j 
latest final valuation of the common carrier's | 
property made by the Interstate Commerce Com- 
mission, plue additions and dbetterments and less 
physical depreciation and retirements computed 
as of the close of the next preceding calendar 
year, Said additions, betterments, deprecia- 
tion and retirerents shall be approximated 
annually by the common carrier, in accord- 
ance with accounting and valuation methods an- 
proved or utilized by the Interstate Commerce 
Cownission, in bringing valuatione of property 
owned and used fof common carrier purposes 
down to date, 
(b) Any amounts permitted to be credited, 
granted, paid or given during any year as 
nereinabove provided, but withheld or not earned, 
may be credited, granted, paid or given in any 
subsequent year, in addition to credite and 


payments permitted during each subsequent year. 


oe em 
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(3) 


To segregate and retain net earnings (except ae 
hereinafter provided) of the common carrier in excess 
of the amounts permitted to be credited, granted, paid 
or given by subdparagraph (a) hereof, and to transfer 
within 99 days after the end of each year such excess 
earnings to a surplus account. That portion of such 
surplus attributable to transportation or other com- 
mon carrier service earnings mey be used by the com- 
mon carrier in extensions of existing or congtruction 
of new common carrier facilittes, in maintaining nor- 
mal and reasonable working capitel requirements during 
the current year, and in the retirement of any debt 
outstanding at the time this Decree is entered, if such 
debt or refunded debt was originally incurred for the 
purpose of constructing or acquiring common carrier 
property. 

In case of dissolution, sale, ‘transfer or divorce- 
ment of the common carrier entity or comnon carrier 
pipe line department to stockholders of the major or 
secondary oil company or companies owning the etock 

of the common carrier entity, cr owning the common 
carrier es a pipe line department, the defendant may 
disburse such segregated portion of the sania ac~ 


count. 
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Vil. Major and secondary defendants, parties to this 
Decree, and their present or future subsidiaries cr successors, 
which now or hereafter, either individually or jointly with 
others bound hereby, own, control or operate a common carricr 
pipe line engaged in the transportation of (a) crude oil or 
(>) gmsoline or other petroleun products in interstate commerce, 
be enjoined and restrnined from soliciting, accepting or ra- 
ceiving directly or indirectly, through or by any means or de- 
vice whatsoever, from any such common carrier any sum of money 
er other valuable consideration, the creditirg or paying of which 


is prohibited by the provisions of Article VI hereof. 


VIII. Payments or credite within the limitations and 
restrietions imposed by Article VI and VII hereof and not pro- 
hibited thereby, may be made by commch carrier pipe lines 
to their respective owner(s) or etockholder(s) and received 


by the latter. 


. 
IX. Earnings of common unasleal pipe lines ‘ecintaahhat 

and retained, and transferred to a special surplus acconnt 

pursuant to Article VI, paragraph (2), above shall not except 

as permitted therein be disbursed directly or indirectly to 

the owner oer stockholder(s) of the common carrier without léave 

of this Court, an¢d jurisdiction to enter future orders respect- 


ing such special surplus is expressly retained, 
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X. Articles VI and VII of this Decree limiting and 
restricting credits and payments by common carrier pipe lines 
to their respective owner(s) or stockholder(s), shall be and 
romain in full force and effect for a minicnm period of three 
years from the date hereof. If during said three year period, 
or at any time thereafter, the Interstate Commerce Commission 
shall have conducted and shall have mado final disposition of 
an investigation of crude oil and potroleum product pipe line 
rates of any party bound by Articles VI and VII of this Decree, 
which may own, control, operate or be a stockholder of a common 
carrier whose rates shall have been finally determined by said 
Commission in said proceeding, such party may petition this 
Court for vacation of said Articles with respect to it, and 
upon proof that the above conditions have been complied with, 
shall be entitled to an order vacating the restraints and 
injunctions contained in said Articles. Neither participation 
. by the Department of Justice in any such rate investigation, 
nor the entry of any order vacating said Articles shall pre- 
judice the Department of Justice or the Attorney General of the 
United States in the subsequent enforcement of any Act of 
Congress with respsct to any cause of action now existing or 
hereafter arising, except to the extent provided in this Decree. 

XI. Wo restraint or injunction contained in this Decree 
shall be applicable to any pipe line hereafter constructed in the 


interest of National Defense pursuant to authority contained 


x 





~~ 
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in any Act of Congress anc any Presidential Proclamation issued 
thereunder, After the national enerzency has teen terminated k 
and unless otherwise provided for in the then existing ler, any 

party hereto may at sae time apply to this Court for modifica- 

tion of such provisions of Article XV hereof as my us appear 

to be inconsistent with any other provisions of this Decree; 

and jurisdiction of this cause is retnined for the further pur- 


pose of granting or denying such application, or entering such 


order thereon as justice may require. 


XII. For the purpose of securing compliance with this 
Decree, and for no other purpose, duly authorized representatives 
of the Department of Justice shall, on written request of the 
Attorney General or an Assistant Attorney General and on reason 
able notice to the defendants made to the principal office of 
the defendants, be permitted, aubdject to any Lagatiy’ recognized 
privilege, (1) access, during the office hours of the defendants, 
to all books, ledgers, accounts, correspondence, memoranda, and 
other records and documents in the possession or under the control 
of the defendants, relating to any matters contained in this 
Decree, (2) subject to the reasonable convenience of the defendants 
and without restraint or interference from them, to interview 
officers or employees of the defendants, who nay have counsel 


present, regarding eny such matters, and (3) the defendants, 
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on such request, shall submit such reports in respect of any 
such matters as may from tine to time de Teasonably necessary 
for the proper enforcement of this Decree: provided, however, 
that information obteined by the means permitted in this 
paragraph shall not be divulged by any representative of the 
Department of Justice to any persons other than a duly author- 
ized representative of the Department of Justice except in the 
course of Legel proceedings for the purpose of securing compli-~ 
ance with this Decree in which the United States is a party or 
as otherwise required by law, 

XIII. Jurisdiction of this cause is retained for the 
purpose herein referred to in Article X hereof and for the 
purpose (a) of enabling any of the parties to this Decree to 
make application to the Court et any time for euch further orders 
and directions-as may be necessary or appropriate in relation to 
the construction or carrying out of this Decree, (b) for the 
modification hereof upon application of any of the defendants or 
other parties bound hereby to conform this Decree to any Act of 
Congress enacted after the date hereof or to any decision of any 
court permitting practices hereby prohibited, (c) for the en- 
forcement of compliance herewith and the punishment of violations 
hereof, and (d) in ike teherant of National Defense so that 
prohibitions herein contained inconsistent therewith may be 


modified or vacated, 
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XIV. Nothing in this Decree shall be construed to 
restrict or prohibit in any way any action taken by any defend~ 
ant, its successors, subsidiaries, officers or employees in good 
faith and within the fair intendment of the letter of the 
Attornoy General of the United States to the Secretary of the 
Interior in his capacity as Coordinator of Petroleum for National 
Defense dated June 3, 1941 (a copy of which is attached hereto as 
Exhibit A) or of the letter of the Acting Attorney General of the 
United States to said Secretery of the Interior acting in said 
capacity dated June 18, 194) (a copy of which ig attached hereto 
as Exhibit B) or of the letter of the Attorney General of the 
United States to the General Counsel of the Office of Production 
Management dated April 29, 1941, and incorporated by reference in 
the said letter of said Acting Attorney General of June 18, 1941, 
(a copy of which is atteched hereto as Exhibit C) or with any 
anendment or auplification thereof by the Acting Attorney General 
or the Attorney General or in accordance with any arrangement of 
similar character between the Attorney General or Acting Attorney 
General and any National Defense Agency in effect at the time, 
provided such letter or arrangement has not at the time of such 
action been withdrawn or cancelled with respect thereto. On 
the contrary, and notwithstanding other provisions of this Do- 
‘ree, agreements, conduct, practices and activities entered into 


or performed by tho parties hereto in the interest of National 
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xIv. 

Defense and upon the written request of the Coordinator of 
Petroleum for National Defense or any other National Defense 
Agency in effect at the time, sholl be en hereby are specifi- 


cally permitted. 


XV. Without limiting the generality of the forego- 
ing end particularly the provisions of Article XIV hereof, cer- 
tain parties bound hereby having heretofore received written 
requests from the Coordinator of Petroleum for National Defense 
to take concerted action with respect to the present and pros- 
pective shortage of transportation facilities in petroleum pro- 
ducts, the defendants party hereto, their successors, sub- 
eidiaries, officers and employes, or any af them, may in good 
faith and for the purpose of aiding National Defense, ani 
complying with the written request of the Coordinator engage, 
luring the period of the National Emergency end thersefter until 
otherwise ordered by this Court, in the following specific prac~ 


tices and activitics: 


(1) Perforn the following acts ané functions 


through a corporation or corporations organ 


izeé by them or otherwise: j 
Build, purchase, lease, own or otherwise ; 
utilize one or more shipyarde. 
(>) Construct ané own vessels for the trans- 

portetion of crude oi] or petroleun pro- 

ducts ty water; 


(c) Purchase, own, lease or pecl existing 


vecsels for the transportation of crude 
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il cr petroleum products by water; 
(7) Cperate the vessels so purchased, owned, 


constructed or lensei threuch charters, 


affreichtrent, pocling 


> 
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Proclamation vith respect to the con- 
struction, finaneing an‘ operntion of 
any euch pipe line. 
(c) To the extent consietent rith any such 
Presitentin’ Proclamtin:., contract 
and agree ansone thenselves, or with oth- 
ers, or with any corpotation owning or 
Operntin: said pipe lines, with respect 
to the allecetion of the capacity of the 
lines, deliveries thereto, tekes there- 
from, rates ont charses for transperta- 
tion, mules and regulations reepecting 
operation, division of earnings or vrefits 
therefror, types of oll or products to te 
trancported therely end for whom, end all 
other matters necessery or epproprinte to 
tne carrying out of the purposes for 
which suet pipelines may de constructed. 
XVI. This pirtiel Deerce is antere4 upen the followine 
additional understendirnes anc agreements detweer the :arties 
herete evidenced ty the otinpulation made in oper court and 
annoxed hereto that (ma) those two certein evits pendi:g in the 
District Court of the United States for the District of Delna- 
ware in which the United States is plaintiff ani Phillirns Petre- 
leus Comany (incliling Priljdpe Pine Line Company) and Grent 
Lakes Fipe Line Company are resp;ectively defendants, ent thet 


certain suit pencing in the District Court of the United States 


7-4°W 
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XVI. 

for the District of Northern Indiana, in which the tmited 
States is plaintifr and Standard O11 Company (Indiene) is ce- 
fendant, all of enid evitse involving the charge that the pay- 
ment of dividends or earninzs fren the operation of a comron - 
enarrier pipe line to shipper-stoeckholders or shipper-orners 

are in violation of Section } of the Elkins Act, will be dis- 
continued imuediately upon the entry of this Decree an? (+r) 

ne similer suits allezine violation of Section 3 of the El*ins 
Act ty reason of past poyments cf dividends or carnings by 

pipe line conmon carriers, or the receipt thereof by stockholders 
or owners will be instituted ty the United States nqinst any 
party to this Decree se long ec said defendant shall continue 

to te tound by the injunctions and restraints ecntaine 4 in 
Articles VI, VII, ViIlI, amt IX hereof. Saii stipulation is 

valid and binding upon the varties thereto an? spproved by 


y 


this Court, 
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Crow Pu divecl 


IN THE 
DISTRICT COURT OF THE UNITED STATES 
FOR THS DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
Plaintiff, Civil Action 
versus 
No, 8524 
AMERICAN PETROLEUM INSTITUTE, et al., 


ee ee 


Defendants. 


FINAL DECREE 
Tne United States of America filed it= complaint herein on 
September &, 1940; each of the defendants party to this Decree 
appeared and filed its answer to such complaint, and asserted the 
truth of its answer and ite innocence of any violation of law; 
the plaintiff and the ssid defendants desire to avoid the exnensés 
of a trial of the issues therein and the logs of time occnsioned 
thereby; no testimony having been taken, each of the defendants 
party to this Decree consented to the entry of this Decree without 
any findings of fact, upon condition that noither such consent nor 
this Decree shall be considered an admicsion or adjudication that 
it has violated ary statute; and the United States of America by 
its counec] having consented to the entry.of this Decree and to 
ch and every provision thereof and having moved the court for 
this injunction, 
Therefore, it is ordered, adjudged and decreed as follows: 


I, The court has jurisdiction of all parties to this 


decrec; and for the purposes of this Decree and proceedings 
for the enforcement thereof, and for no other purpose, the court 


has jurisdiction of the subject matter hereof and the petition 


states a cause of action against said defendants. 
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ta he defendant, American Petroleum Institute, 


and ite officers, directors, members, committees, representa- 





tives, agenta and employees, ac for or on behalf of the 


Institute be permanently enjoined and restrained froms 


+\ = > . ‘ 

(1) Engaging in any activity to raise, depress, 
fix, peg, maintain or etabilize the rices of 
crude ofl or any of its products, 

*\ . 1 

(2) Engaging in any activity to prevent the ectab- 
lishment or weintenance of a free and open oil 


(2) Promoting, sponsoring or engaging in any com 


bination, agreement or conspiracy among those 


engaged in prodacing, transporting, refining or 
nuriketing petroleum its products with ros- 
ect to (a) antee ices petroleum products, 
(b) margins allowed to jobbers, distributors 


5 . bi meteall ‘ ¢ fa) nriee 
or dealers of petroleum prodicts, (c) price 





aifferentials tetween and omorg various grades 

” bead 4 sS fl i 

petroleum products, (da) price ¢ which 

a. io oe ” . 7 
chasers of petroleum products shall resell 
. 5 

products, ena (e) provisions i: ales contracts. 
res - : ‘ 
\“8) Fromoting, sj ecring or e¢ngagii in any comt= 


. sein " 
‘ ‘ . 
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llocate quantities of cde ofl to 


produced or the quantities of petroleum 


oducts to be manufactured, This provision 


advocating or opposins the enactment of 


not prohibit the Institute or its menbers 


eiclation or the progmleation of orders by 


netituted authorities, 


mulgatine snd distributing muy reconnenda- 


hicts and subsequently publishing such i 


recent or sugcestion of the Institute 


(a) euantities of crude o11 to be vro- 


d, to be maintained in storace or to be 


ned or (b) quantities of petrolewi products 


merafncturéed or to be maintained in stor-~ 
Tiiis provision does not prohibit the sub- 
n of information or argumer.t to the Inter- 
Cil Commact Commission or any State or 


ol instrunentality with respect t he 


muide demand for petroleum and petroleun 


xtion cr argument whith hag become avail- 


for ingpection by the. publie. 
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Iti. Each major and secondury defendant perty to this 
Decree, its present and future subsidiaries and successors, and 
its or their officers, directors, agents or employees, actine 
for or on its or their behalf, be permanently enjoined and 
restrained frons 

(1) Acquiring control of developed or undeveloped crud 

oil reserves in the United States mursuant to any 
conspiracy between or amone defendants to create a 
nonopoly of resery to restrain conmetition of 
others in the acquisition of reserves. 

( ) Combining, conspiring or sereeing with respect to 

the quantitic f crude of] to be pr ced, utilized, 
r maintained in storare, t yunntitic f retroloun 
products to be memufactwred, waintained in storace, o: 
intributed, This nrovisior t prohibits 
vritten agreements with the United States, or compli- 
ance with the writter 1Ost ily authori 
repr tat the United States made pursuant ¢t 
me aprlicadl rovi F ral law r th 
wr rotecti t oil reser : 
ian it 1 vb] j lid F ] Stat 
ls 4 , r ‘ ali s r ’ : =) t . x i t 
thereunder; 1- i r ta t! nitizati 
level € Pr wr.ae ler $ t 
. 
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Ill. 


(4) 
\ 4 
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Refusing to receive in crude oil enthering lines crude oil 


leeally tendered and offered for 


transportation and lesally 


required to be received in such pipelines. 


Sombininz, conspiring, and agreeing to raise, 


lepress, 


fix, peg, maintain or stabilize prices to be paid for crude 


oil at producers!’ wells or at gathering pipeline connections, 


or prices at which crude oil is to be sold- 


Jointly or collectively preventing or interfering with the 
ablishment or maintenance of a free and open oil exchange 


the purcin se and sale of crude oil. 


Jointly, collectively, or individually reguiring crude oil 


producers or others to sell their crude oil as a conditior 


to the acceptance of the crude oil for trancportation 


common carrier pipeline. 


combining, conspiring or agreeing, 
cipnting carriers for the purpoceé 


to fix and maintain charge 


ing joint or proportional rates, 


tion or stornce of crude oil by 


pipelines, or for transportation or stor~ 


does 


such pipeline company from exercising its lawful rights as 
ich, OF pr nt any director, officaw, agent or omploy of 


my defendant from lewfully performi tts and duties of 
director, ficer, acent or employ of on wl. pipeline 
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(8) Permitting pipeline compsnics owned or controlled by it. 


or enusing pigseline conprnies, to combine, conspire or 
agree to rnise, depress, fix, peg, miintrin or strbdilize 
charges for cathering, transportation or storage of crude 
o1l or petroleun products by pipelines for the purpose and 


0 


with the effect of restrnining competition. 


(9) Combining, conspiring or agreeing with competttine common 
earriers to fix the rates to be charced for the transports 
tion of petroleum products detween comnon points of origin 
ani destination, or continuing in effect any rates pursuant 


to any avrecment heretofore mide which if herenfter nade 


would be prohibited herebdy> 


(10) Conbinine, eonapirinc or xgreeinzs with roilroxds or their 
representatives for the establishment and maintenance by 
such railroads of rail freight rates for the transportation 


of petroleum products for the purpose or with the effect of 


eliminating competition dDetween the defendants or between 
the defendant: otherae 


(11) Acquiring and maintaining control, by means of contracts, 
lesser, pooling. «rrancenents, charter pa-ties and acreementa, 
over tankers and berres owned by others, for the transporta- 
tion of crude 211 and petroleum products, in excees of the 
cepacity rensonably expected to be utilized by any defendant 


in its own business, for the purpose or with the effect of | 


sudstentielly lessening competition or creating a monopolys 
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(13) 


(14) 


yun 


Conbining, conspiring or agreeing to fix or maintain, 


directly or indirectly, rates for the transportation of crude 
oil or petroleum products by tanker or barre, or combinine, 
conspiring or arreeing to manipulate, influence, raise or 
lower charter party rates for use of tankers or bargese 

This provision does not prohibit agreemente by defendants 

in the ordinary course of their business (a) for the charter 
ing of vessels or (b) for the transportation of nerchandise 


in vessels. 


Combining, conspiring or agreeing with ancther defendant 
to follow the practice of 4istributine petroleun products 
only through such wholesale facilities (includine bulk 
plante and water terminils) as are operated by persons, 
firms or corporations whose buying, selling and operating 


-lictes a defendant has tie right or ability to controle 


combining, conspiring or agreeing with another defendant 
to follow the practice of distributing petroleum products 
only throuch eervice etations or other reteil outlets oper- 


ated by persons, firms or corporatioas whose buying, selling 


ani operating policies o defendant hae the right or adility 





Ill. 


(15) 


(16) 
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Enforcing, threatening to collect penlties under, or 

colle -tiag penrlties under, provisions in esisting contracts, 
uvplenents thereto, or modifications thereof, with pur- 
asers for resale for the sale to then of petroleum products, 
rehnndise, suvplies or other connmoditics, which obdlictates 

euch purchasers to buy all their requirements of ony such 

commodity from the defendant with whom the contract is 

entered into; or in the future enterine into contracts with 

purchnsers for reanle for the sale to then, or mkin.: sales 

to them, of petroleam products, merehandise, supplies or other 

commodities on the condition, agrecnent, or un’erstandine 

that suck purchasers sholl not purchise or deal in the vetro- 

leum products, merchandise, supp)ies or other connodities 


of any competitor of the defend-nteseller: 


ent rins into ny term contract for the sxle of my petro’ 
leun products with any operntor of na service station or 
other retail outlet which sontatas firei, or nininun, 
quantity “requirements, ‘unless stich contract (na) shell set 
forth miturlly .zreed uncon normal oanticiprte? requirenents 
the purchaser for wy such protucts of the seller over 
the tern of the s»creenent, (d) shnll provide that the de-~ 
fontant azrce to sell hin all such requirenents, wd (ec) 
shall further provide tiat the purchaser shll have the 
‘tion of rcceptine- turinc the tern of the contract not 
more then one-half of the stinulate requirementse This 


provision shrill not anply to amr acreement with operntors 
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of service stetions or other retail outlets who may also be 
wholesalers or with operators of « chain of 5 or more ser~ 
vice stations, nor does this provision apply to prevent 

eny defendant from entering into an agreenent with any pur~ 
chaser for resale for his requirements (not specified as to 
qumtity) of the seller's designated trade-marked or branded 


productse 


(17) Fixing a price charged, or mranting any discount from or 
rebate upon any price, for any petroleun product sold to 
i eny purchaser for resale (4) on the condition, agreement or 
understanding, written or oral, that such purchaser shall 
{ not purchase or deal in the petroleun products, merchandise, 
supplies or other cormodities of nny other person, or (44) 
because such purchaser does not purchase or deal in the 
petroleum products, merchandise, supplies or other commod~ 


ities of any pther persone 


(18) Granting any concession in rentnl for any service strtion 
unless the same be in writing} and granting any such con~ 
cession premised upon the con‘ition or agreement thit the 
lessee shnll not purchase or ‘eal in products purchsse’ fron 


other thin the lessor. 


) Conbininz, conspiring or agreeine to refuse or to cnuse 
any defendant to refuse to sell motor fucl or other petro~ 


, leum products to any operator or prospective operator of a 


service station or other retell outlct decause such operator 
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Ill. 


7-41 


@eals in ot hendles, or proposes to deal in or handle, 
the motor fuel cr other petroleun products of morc than one 
supplier, or beceuse said opvrator leases his service station 


or other retail outlet from another supplicr, 


Individually adopting or following 2 practice or policy of 
refusing to sell motor fucl cr other petroleum products to 


any desler, dDecaune he handles products supplied by others. 


Enforcins vritten or oral asreenents or understandings, 

or provisions in leases which directly or indircetly require 

(an) that the lessee or subdlessee of a service station or 

ther retal} outlet sell only the motor fuel, other petro- 

lean prodntts, merchandise, supplies or other commodities 

sold, distributed or approved by the legeor;: or (b) that 

the borrower or lessee of a pump used in connection with 

the retailing of motor fuel shall sell at his place of 

business only the notor fuel, other potroleun products, 

merchandise, supplies or other comoditics sold, distributed 

the lessor; or (c) that the lessce or enb- 

lessee of a service station or other rotail outlet owned 

or leased by 1 defendant, shall store in or dispense throuch 
uipuent therein inetrlled only the petroleun products, 

merchandise or other cOmicditics sold, distributed or approved 

by the defendant. The foregoing restrictione 4o not prohibit 

any cefendant fron requiring a lessee or borrower of such 

lefendnnt's punrs for dispensing motor fuel to Cispense through 

such lensed or loaned pumps only the motor fuel purchased 


from euch defcndant, where such lessee or borrover owne the 


service station or leases sane fron other than the defendant. 
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Granting. g¢ivine or offering services or facilities to 


wy purchaser for resnle upon the condition that such 


purchaser exclusively handle cr exclusively desl in the 


smotor fuel or petroleus products of the seller, or 


withdrawing the privilege of honcrine credit cards be- 


oS 


cnuse the purchaser for resale ceasos to handle ox= 
¢lucivoly or deal in exclusively the motor fuel or petro- 


lewa preducts of the seller. 


Entering into or enforcing provisions of future con 
tracts for sale of, or covencutr in future deeds for 
trancfer of title to, or provisions or covenants in 
future mortences or trusts esccured by. real estatoc which 
obligntes or hrs the effeet of requiring the owners or 
oteupants of such real estate to purelhiase, der] in or 

e Only the petroleun products, nerehnndise, supplics 
or other commodities of the defendant. 
Combining, conspiring, or aereoing with another defendant 
with respoct to the adoption of uniform provisions of con- 


trrcts for the srle of petroleum productrc. 


Coubininz, conepiring or agrecing to force. induce or 
coerce wholesalers of petroleum products to sell, lense 
or otherwise trancfer control of wholesale naricoting 
facilities to 2. dofondant or defendants; or individually 


forcing wholeenlors of petroleum products to ecll, leace 


or Othorwiee transfer control of wholcenle norketing 


fneilitice t> cuch defendant. 
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(26) Combining, conspiring cr agreeing to force, induce or coerce 
existing or proepective retailers of petroleum products to 
sell, lease or otherwise trancfer control of facilities tor 
the marketing of petroleum products at retail to » defendant 
or dofendants; or individually forcing oxisting or prospec- 
tive retailers of petroleum products to scll, lease or sthor- 
wise transfer control of facilities for the marketing of 


petroleum products at retail to such defendant. 





(27) Entering into any lenses, 


or agreemnts for the operation of, service ctations or 





, ‘ 
th } ‘yméther retail outlets ow or under 1] to a dofendant 
Lhe 
raw s r tcorm of 1 than threc years unl ofendant's right 5 
¢ r al ner terminnte; 9 i iin cancella- 
tion pri to ¢ sor, t for breach of reas 
a Vonant Ich as, Dut n limit to, te of pre- 
mi » ill 2 wandonment r l t perat 
i n- 7m t mi micr tati id= 
t trol I te. £ 1 
Ant i . Y teir + © l 
t 90 anys’ written noti f his intenti 
t L th l \ t theretofor 
i 5 t i t £ t r LSi r- 
mitti t rty t t l e at tine dur 
t irst r the . 








Ill, 


(28) 


(29) 


(31) 





Hereafter subleasing any service station or retail 


2thner 


sutlet back to the lessor thereof. This provision does 


prohibit the subleasing the lessor thereof durin 


back to 
the tern established in existing leases from such lessor 


any stations or outlets presently sublensed to such les: 


Terminating (as lescor) any presently existing lease for, 


sublease for, or agreement for the operation of, a 


service 
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Oe 


station or other retail outlet (before the expiration of the 


full term thereof) unless (a) the termination be for the 


breach of a term, condition or covenant not elsewhere in 


this decree prohibited or (b) the lessor shall give 


lessee not less than 90 daya' notice in writing of 


to terminate, or longer notice if provided for in the 


ing lease or agreement. 


Forcing the lessce operator of a service station or other 


retail outlet to operate the same 


and in a manner other than expressly provi in the leass 
or arreement for operation. shisc provisi O° 3% pr 

hibit any defendant from offering to instruct or instruct 
lessee operntore of service stations or other retail outl 
or their employees, in nothods of snlesminship or operati 


retali 


or 

~ 
5 

"s 


other 


are owneu by defendants cr held by defendants under leases 
from others to be operatel. conduct or managed other ¢ 
(i) dy employees or agents of 2 iofeniant, or (ii) by les 


exis 


intention 


t= 
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the provisions of this decree. 
f > x ‘ ‘ 
(32) Reouiring any purchaser of motor fuel\for resale, as 
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1 in products other tor fuel. 
(33) Combining, conspiring and agreeing to raise, depress, fix, 
“, maintain or stabilize by any am shatsoever (a) 
les prices for petroleum products, (b) margins allowed 
to jobbers, distributors and dealers i etroleum products, 
\c) price differentials betwee ui various grades 
petroleum products, (4) pric t whi wehasers of 
troeleun product i id 4Aefencants resell such pro- 
ts or (e) prices ani quotations reported to trade 
t é nt formula ctors, bases 
l : i icin troleum products. 
(38) t t : ¢ ing ne themselves, 
ticn respecting. futur rices for crude ofl or 
tro lew ws. . his provist s not prohibit 
t by r wn al det: n { ants 
t 14 t itu rices. 


98505 O—58—pt. 1, vol. 2 18 








l 


e 
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TT 
+eee 
(36) Combining, conspiriny or agreeing to rromote, oreanize 
and utilice, or knowingly ticipating in purchasine 
programs for the purpose or with the effect of preventing 
petroleum products from Deine sold in free and competi- 
tive markets. 
‘éva Am imi sanant r4 r nereeings t+ vron = enanesY 
\3?) vombining, conspiring or agreeing to promote, s: ry 
garry sit or take part in (a) any vrogram or arrance- 
t for the establichsent i maintenan f ic 
fox troleum products, or (b) any program, . 
rangenent or device by whi fefendants f>211 i 
mats . vw ke - nine a, r use by ) + is 
f ts there for t ule petro} ro duct 
the United Stat r ary aren thereof, 
a ” ‘4 
Loo ReqQuirane rare > t reseli trol r >t v 
rices designated bd; lefendant 
(39) Makins, or causing t» be n » inspections and sur 
for the purpose of ascertaining the identity of re- 
séllere vhe il tices le thas. ¢ @ posted and 
. 2b the lefendant . porti + identit: 
. ! ac itti ~ Pr 1] r t 5 e. i r ¢ { 
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(40) Combining, conspiring or agreeing on prices for petro- nn 
leum products to be submitted as bids on contracts for 
the purchase requirements of petroleum products or 
nominetine, selecting or designating the low bidder 


on such requirementse 


(41) Selling or distributing petroleum products uncer 9 dew 
fendant's widely advertise? brand in a given area when 
in fact such petroleum products do not meet the spec 
ifications and quality of the brand which is held out 
to the public in such erea as representing products 


4 


manufactured under the specifi 


o 


ations posted or ade 
vertised by defentante This provision 4oes not pro- 
hibit variations from specifications no ereater than 
those resulting from goo? menufacturing practices, or 


jeterioration of merchandise after mantfacture or acci~ 


lental contaminations 


(42) Combining, conspiring ané agreeing with another defend- 


ae — ora 


ant (na) to charge purchasers of petroleum products 
prices prevailing at any adopted base points regerdless 


> 


of peint of origin or manufacture of such products or 


(b) to cherge euch purchasers all-rail freight rates 

from the adopted points to purchesers! ¢cestinations ree 

tariless of the freight rates in effect from the actual 
int of origin and the actual methods of transporta~ 


tion used to move such products to purchasers’ destinations, 
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» hare g Ve 3 — — . snk: Ac? cary 
r the charges 4 3 neurred in maxin uch delivery 
to purchaser. 
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{arry a A woe i ine oe > 4 — os : 
\4¢) Combining, conspirin Y Teeing to cose, or in i- 
3277 - Ie = ap . om . Ar 
ally cause, defendant =thyl Gasoline Corporation to 
Y, ver? aA 44 - , Aan 2 +- ” fie y 
refuse tetraethy] lead blending licenses to refine 
ind others who sell petroleum products at prices below 
tie . x P ow 5 ’ _ ea} 7 
the prices at which defendant ell their vetroleum 
~~ 7 
products, 
; > 7 + . . 
(<4) Combinine, consniring o7 sreeins with anotner detencd- 
- Aw 4 e — o- “ 4 
ont to maintnin, or insist uwroon the antenance » a 
price differential betweer: . defendant's premium «rod 
soter fuel and its reculer erede motor fel, whether or 
nat “ he TaaA air o 7 we Sn~- F044 
190 tetra thyl € a 2 aa 4 vié Lb Vu Tiuid. 
r\ any $ ner ri » ne with railroad comran o 
*20) vOmOiInineg, Conspirin eTeesy LTin TALIPOAC C r ¢€ 
* a : v ns 5 . - ££ ae? * eties .eAe 
Yor the latter to refuse lea s ior, neel existi Lea 
for, or raise rent nm, sites on which are located or 
=~ & ~ ward a+ « + + - 
may be l ted tracksi service stations for the pur- 
"Ac a? Viming - ~ . ‘ “ re re 3 . coin 
Os‘ f @liminatinge comretition ci trackside service 
wr. 4 s v “* tnt - : a” a 4a . . ~ 
ne. ¢ais pr gion i t intended enjoin ~ 
y : , y a? + - ~ 7 i* 5 
etition for the ac it in the aormnl an 
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iv. Each major ani secondary defendant party to this decree, 
its present and future subsidiaries ana successors. and its or 
heir officers, directors, agents or employees. acting for or on 
its or their behalf, be ordered and directed to: 

(1) Take, and cause its subsidiaries to take, such affirmative 


action as may be necessary to comply with esch and every 


4 
o 
<“ 
~~ 
pn 
o 
3 
°o 
wy 


this decree which shall de arplicable to such 


ite sudsidiaries. 


2 
% 
& 
Fe | 
f- 
» 
ie] 
co 
° 
“3 


(2) Uotify the othor contractins parties by recistered mail 
within 60 days following the entry of thic decree that it 
‘fll not enforce any provision in any oxicting contract 


or agrceemont, written or oral, to which it may be a party 


+ 
° 
pm 
"4 
os 
$3 
#, 
‘ 
, 


° 
<< 
wy 
o 
“ 
2 
- 
a 
o 


procucers ef crude oi) to sell or 


transfer title to the erude oi] tendered for shipment, 
& condition to the acceptance of such crude cil for 
transportntion by common carrier pipe line. 
od wotity ¢ thor contracting rties by registered mail 
ithin 60 following tho entry of this decree that 
it will not enforce any provision in existing contracts, 
1 S and rcoenents, supplements therete or modifica= 
tions theroor, written or oral, the enforcement of which 


— 
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Where a defendant leases or loans uncerground receptaclos, 


or other underground cquipmont for storing and dispersing 


motor fuels to an oporator of a service station cither 


owned by such operator or loased by him from a third 


party, sell for cash such icased or loaned cquipmont 


at cost installed loss 10% annual deprociation or at 


25 of such cost (whichever price may be higher) to 


the lessee or borrower thereof upon receipt of a written 


bona fide offer from such lessee or borrower of 


sire to purchase sach oquipment, or on # days' writton 


notice from such lessee or borrower romevo such equip=- 


mont at defendant's exponso. 


Furnish to the other contracting party a dunlicsate 


nal or truo cony of overy written cortrect enterod into 


horerfter which provides for the future delivory 


petroloum products bovine « value as fixed in 


tract in cxcoss of $100, wit of every executed leaso, 


or contract for operntion, of a sorvico station, 
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V. Each mijor and secondary defendant party to this De-~ 


eree ond oach of their present and future subsidiaries and suc- 


with othors bound hereby, owns or operates a common carrier 
pipe line engngcd in the transportation of crudo oil in inter- 
stite commerce be ordered and dircctod: 

(1) To provide and furnish reasonnble facilities and con- 
nections for recciving, transportinc, interchanging 
nnd delivering crude oil as roquired by law nnd mako 
such facilities and connections aynilable on equal 
terms to all shippers who comply with the provisions 


fr duly filed ond oubliched teriffys ani the rules 
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t : (n) specifications of erage 211 to be re- 
col tra rtei, i 1 tor 8 1l t 
xc] norchantable cra il, (>) rtion- 
+ , “ru 7 + r I aY 34°) 7 r 
: i : xcess of t yunntiti f cru 
l wi be i hintcly tr ted, (c) mini- 
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oil having the characteristics of the common stock crude 
oil beine currently transported, and (d) tankaze necessar= 


ily incident to transportation of crude oil. 


VI. Each major and socondary defendant party to 
this Decree, and each of their present and future subsidiaries 
and successors, which now or horeafter, cither individually or 
Jointly with others bound heroby, owns or operates a common 
carrier pipe line engaged in the transportation of *asolino 
or other petroleum products in interstate commerce be ordcred 
and directod: 

(1) To provide ani furnish as required by law, reasonable 
facilities and connections for receiving, trans 
porting, interchanging and dolivering gasoline and 
such other petroleum products with resnect to which 
tariffs may be filed, ani maxo such facilities and 
connections availnble on equal terms te all shirpers 
who comply with the provisions of “uly filed and 
published tariffs anc the rules and regulations tl.cro= 
in contained. 

(2) To include in all duly filed and lawfully published 
tariffs, in addition to other mtters customarily and 
properly a part thoreof, reasonable rulcs and regu- 
lations, subject to the approval of culy authorized 
Federnl and State rogulatory authoritics, respecting: 


(a) evecifications of gasoline and other petroleum 
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products to te received and transported, in such 
terns os will not exclude ood nerehartatle sns0- 
line, or other petroleum products with respcet to 
which tariffs nee be filet, (>) ovportionnent, 

when meoline or other petroleun protucts tendered 
ant actually ready for shipment is in excess of 

t'> sunantitics whieh ean te immediately tranenorted, 
(c) mininun tenders not exceeding 5,900 terrels of 
sraoline or other petroleum products havin; the 
sane snecifientions as the sxsoline or other petro- 
leum mroduets teins transported; and (4) tankace 
necessarily treident to transportatio:., 

Vit. Enc anjor an® seeondary defeniant, and ench of their 
rresent ani future subsitinries or successors, which now or 
hereafter cwns or operates 2 pipe line en m.<' in te trans- 
portation cf crute o11, -wsoline or other petroleum: croducts 
in interst.te coameree on? hne not to date fil tariffs with 
the Interstite Corweree Commission, be orlered and directed 
to file with uci. C-rnteesion tariffs, rules an’? resulsticns 


comm ly tr. iti. this Decree. 


Viil. Zach major anc seeondary ¢efeninnt varty to this 


D cree, ond ese t their present ani future suteltiaries and 
cucceseors, which new or hereafter, either tindivi‘unliy or 


jointly with others bound hereby otms or operates a comncn 
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VIII, 


(2) 


utilized by the Interstate Commerce Commission, 
in bringing valuations of property owned and 
used for corrion carricr purposes down to date, 
(bv) Any amounts permitted to be credited, 
eranted, paid, or given daring any yoar as hercin- 
above provided, but withheld or not carned, nay 
be credited, granted, paid or given in any sub- 
sequent yonr, in addition to credits and paynents 


permitted during each subsoquent year. 


™,. 
+ 


segregate and retain net carninge (except as here- 
inafter provided) of the comnon carrier in excess 

of the nnounts pernittod to be credited, sranted, paid 
or given by subparagraph (a) hereof, and to transfer 
rithin 90 days after the end of onch year such oxcess 
eorninzs to u surplus sccount. That portion of such 


surrlus attributable to transportation or other on 


Cote 


san 


non carriersservice earnings na de used by the con- 

mon courrier in oxtensions of existing or construction of 
now common. enrricr fecilities, in neintaining normal snd 
reacon.ble mrking capital reqiirenents daring the cur- 

rent year, and in the retirencnt of any dedt outstandin> 
et the tine this Decree is entered, if such debt or re- 


funded debt was originally incurred for the purpose of 


constructing or aequiring common carrier property. 


In case of dissolution, sale, transfer or divorcement 


the common cerrier entity or common carricr 
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pipe line department to steekhelders of the 
major or secondary oi] company or companies owning 
the stock of the comnom carrier entity, oF owninz 
the common carrier as a pipe line department, the 


defendant may disburse such segrogstod portion of 
the surplus account, 


IX, Major and secondary defonignts, patties to this 
Decree, and their present or futuro subsidiaries e® successors, 
which now or heroaftor, oither individually er jointly with 
others bound hereby, own, contrel or operate @ eogues carrior 
pipe line engaged in the transpestation of (a) crude of] of . 
(>) gasoline or other petrolows pre@uete in Saporetate commerce, 
be enjoined and restrained from soliciting, sscepting or re~ 
ceiving directly or indirectly, through or by any means oF 
device whatsoever, from any such common carrier any mum of 
money or other valuable considerution, the opediting or paying 
of which is prohibited by the provistoms of Se@tele WEIL hereof, 


X, Payments or credite sithta the Mabtatioas and / 
restrictions imposed by Articles WII amd IX Ramee and act / 
prohibited thereby, may be made By common cartier pipe lines 
to their respective owner(s) or stockholder(a): nad Pesci vod 


vy the latter, 7% 


<8 
. 


XI, Baruings of common onrriar pipe ines gagre- 
cated and retained, and traneferped to a spall samples 


“ee 
FOL 
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account pursuant to Article VIII, paragraph (2), above shall 
not exqept as permitted therein be disbursed directly or 

indircetly to the owner or stockolder(s) of the common car- 
ticr without leave of thie court, and jurisdiction to enter 


future orders reSpecting euch speelal warplos is expressly 
retained, 


XII, Articles VIII and IX of this Decree limiting 

and restricting credits an@ payments by common carrier pipe 
lines to their respective owner(s) er stockholder(:), shall be 
and vemain in full foree and effect for a minimum period of 
three years fron the date hereof, If during sald three year 
period, or at any tine thereafter, the Interstate Commerce Con- 
mission shall have eonducted and shall have made final disposi-~- 
tion of an investigation of erude ofl and petroleum product 
pipe line rates of any party bound by Articles VIII and IX 
of this Decree, which may own, control, operate or be a stock~ 
holder of a common earrier whose rates shall lieve been finally 
determined by said Commicsicn in said proceeding, such party 

y petition this Court for vacation of seid Articles with 
respect to it, and upon proof that the above conditions have 
been ecrplied with, shall be ertitled to an order vacating the 
restreints an! injumeticns eontained in eaid Articles, Weither 


participeticn by the Department of Jusiice in any such Pate in- 
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fjention, nor the entry of any order vaerting sait Articles 


any Act of Congrese with respect to any cause of oction nov 


isting or hereafter arising, except to the extent previced 


XIII... Bo -restreint or injunction conteined in this De- 


ismied thereiwnder. .After the national. emergency has tecn ter- 


minated and unlees otherwise previcei for in the then-existing 


a7 +i t} - r t - 
t - t i: 7 ~ tor. 
‘ ‘ ° 
i t ! ivrt. 
ive ‘tal i t , > 
t hidits 
I Al t i I l twee , 
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XIV 
associated with it throush ecomron omership or operating 
nanacsenent, or (c) the subsidiaries of any defendant, 
or (4) officers, directors, agents or employees of, 
companies exempt by clauses (a), (>), or (c) above. 
(2) Contracts or agreements prescribing minimum prices for R-P AcT 
the resale of a commodity which bears, or the label or 
container of which benre, the trade mark, brand, or name 
of the producer or @fstritutor of such comesdity and 
hich ie in free and open competition with connodities 
of the same teneral class produced or distributes by 
others, when contracts or agreenents of that deserip- 
tion are lawful as applied to intrastate transactions, 
wer any statute, lar, or public policy now or here- 


after in effect in any State, Territory, or the Dis- 
trict of Coluntia in rhich such resale is to te made, 
or to which the commodity is to te transported for such 
resale; Proviced, that such contract or azreenent 
shall not provide for the estadlishnent cr naintenance 
of minimen ressle prices on any connodity herein in- 


lvet, between manufacturers, or tetween producers, or 


factors, or tetween retailers, or Setveen persons, 


fires, or corporations in competitior with each other. 
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COM Pi /ANc é 


XV. For the purrose of securing compliance with thi 
Decree, and for no other purpose, duly suthorized represent tives 
if the Depertmnent of Justice shall, on written request of th 
Attorney Genernl or an Assistant Aqtorney General and on reason- 
able notice to the defendants made to the principal office of 


the defendants, be permitted, sibject to any legally recognircd 
\ 


privilege, (1) access, during the office hours of the defendants, 
to all books, ledgers, accounts, correspondence, memoranda and 


other records and documents in the possession or under the control 


of the defendants, relating to any matters contained in thi 


Decree, (2) subject to the reasonable convenience of the defend- 
- 


+ 


ants and without rertraint or interference from then, to inter- 


view officers or employees of the defendants, who may hav 


e 


nea 


counsel present, regarding any such matters, and (2) the defends 


on such recuest, shall submit such reports in respect of any such 
natters as may from time to time be roascnably necessery for thi 


proper enforcement of this Decrec; provided, however, that infora 


ation obtained by the means permitted in this paragravh chall 
not be divulged by any representative of the Department of Justice 
to any person other than a duly authorized rerresentative of the 


Department of Justice except in the course of legal proceedin- 





for the purpose of securing conpliance with this Decree in which 


the United Seatcs is 2 party or as otherrise remired by law. 
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Vir gy 


PSURIS DIC ATION 
RE view 


XVI. Jurisdiction of this cause is retained for the 
nurpore herein referred to in Article XII hereof and for the 
rurpose (na) of onabling any of the partics to this Decree to make 
npplicntion to the Court at any time for such further oriers end 
iirections as may bo necessary or gppropriate in relation to tac 
construction or carrying cut of this Decree, (b) for the modi- 
fication nereof upon application of any of the defendants or 
other parties bound hereby to conform this Decree to any Act cf 
Conzress enacted after the date hereof cr tc any decision of eny 
court permitting practices hereby nrohibited, (c) for the enforce» 


nent of compliance herewith und the punishuent of violations hereof, 


o 
oy 
@ 
-” 
“I 
ae 
bon 
o 
~ 
o¢ 
- 
a 


vad (4) in the interest of National Defense 


herein contained inconsistent therewith tay de modified or 


as 


XVII. After four years from the date of the entry of 
thic Decree, any defendant or other party bound hereby may anply 
to the Court te vaeate this Deerco or ary portion thereof or 
modiry any provision thereof on the sround thet the conmissicn or 
omission or any of the agreosents, acts or practices herein 
orohibited or required under tie economic or competitive con= 
Aitions existing at the time of such applicsetion do not con= 


stitute an unreasonable restraint of trade cr commerce among tie 


states in petroleun or its products within tie sesning of the 
Shernar. Anti Trust Law, as ascended to the date of su wplicae 
tion, regardless of whether or not such economic or cenpetitive 


98505 O—iS—pt. 1, vol. 2 1%) 





; 
; 
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conditions are now or unforeseen. -Jurisiiction of this cause 
is retained for the further purpose of granting or denying such 
anvlications as justice my require. The nrovisicne of this 


paragraph are in addition to and not in linitation of the 


oS 
"3 
1 


virions of rny other parsgraph of this Docree. 


XVIII. This Decroo shall have no effect with respect 
t> the activities and practices sf the parties bound hereby in 
intrastate commerce cr in foreign commerce provided such activ- 


ities and practices are not in the course of interstate comnerca, 


XIX. Nothing in this Decree shall be construed to 
restrict or prohibit in any way any action taken by any defend- 
ant, its successors, subsidiaries, officers or employees in so0d 
faith and within the fair intendment of the letter of the Attorney 
General of the United States to the Secretary of the Interior 
in his capacity as Coordinator of Petroleum for National Defense 
dated June 3%, 1941 (a cony of which is ettached hereto as Exhibit 
A) or of the letter of the Acting Attorney General of the United 
States to said Secretary of the Interior acting in said canscity 
dated June 18, 1941 (a econy of which is attached herets as 
Bxhibit 8) or of the letter of the Attorney General of the United 
States to the Generel Couneel of the Office 2f Producticn Manaze- 
ment dated April 29, 1941, and incorporated by reference in the 


snid letter of said Acting Attorney General of June 18, 1941, 


\ 


(a copy of which is ntteched hereto ac Bxhibit C) or with sny 


nmeniment or amplification therejf by the Acting Attcrnoy General 
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or the . *wrney Generni or im cerordence with any crrencement of 
Siniler chereeter between the Altorney Gener ‘t sting .ttormea 
ty 


Genherek 4 eny Sutione] Cefenese - gency im eifect st tie tine, 


grovided such letter or errengesert bos pot «t the thine of ove 
action bee; withdrown or cenealled th rer .eet therato, Us 

the contr zy, anc notwithetencim: other avicions of this Legrea, 
erecsm ts, concuct, 2r-etice & eetivi ss tere ito or 
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Bd » resouler|y the orevitioce 9: Article (1 eof, certods 


rtics bound be red: in Tat Ao eh ore rece. y Tatton + ts 
t*~ : . . } ? . + ‘ 
PO? ae MPG LOT © @.Pf°-1.0Gl i SF ef € 
* : ‘ - 
4 a Oe E04 r C*LLTre 


en we rty ura» ei ; — Sy i523 4 < ‘Sige: 
Se 3Fe@ a: Fis yj in 2 Peat tor tt ree 
Me aein e t) 4 z * z an 1% the ri tte; ~ Pi % 

S Orojaesor Gy @, @ Ti: ti eliog a oR»? et “sere 
geney one tueren! t< meal erviae Ofcer ay fois %» in 








1594 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 


(2) 
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Perfor: the followin e's end funetions through 
corpermticn or eerpor:tions errenaced by the 


or othe rire; 


(;) Bulla, corehem, Le-ce, oem or othe-wise utilice 
on i ; 

{4) ne . n y¥ : -~ * trere- ortetior 
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5 - e e erieed . 

\ i ’ , OoL LE EI ’ rt 
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MEMORANDUM OF STATUS OF ANTITRUST, ELKINS ACT, AND DEFENSE TRANSPOR- 
TATION PROJECTS AS OF 12 O’CLOcK Noon, JuLy 16, 1941 


I. NEGOTIATIONS WITH DEPARTMENT OF JUSTICE 


On July 11, 1941, the Negotiating Committee submitted drafts of a “final 
decree” and of a “partial decree” to Howard Marshall. On July 12, 1941, the 
latter submitted the decrees to and discussed them with the Asbill group. On 
July 15, 1941, Marshall spent 2 hours with Arnold. 

As a result of the above, it is apparent that the final decree settling all litiga- 
tion cannot be entered at the present time. Whether the partial decree can be 
entered depends upon future developments. In its present form it is not satis- 
factory to Arnold or his staff. 

Arnold believes (a) that all Elkins Act problems with respect to national 
defense pipelines can be solved by the Presidential proclamation and that anti- 
trust immunity can be handled in the manner outlined in the Biddle-Ickes and 
Jackson OPM correspondence. At the time of the conference between Marshall 
and Arnold, neither of them knew of the Senate amendment to the Cole bill. 

Instead of breaking off negotiations respecting settlement of the pipeline 
issues, Arnold’s staff thinks that negotiations should be resumed. 

Colonel Klein has telegraphed all members of the Negotiating Committee ask- 
ing them to reconvene with the staff in Washington on Monday. At Klein’s 
request, CIT telephoned Asbill and informed him that negotiations would be 
resumed with respect to pipelines and immunity provisions only. During the 
course of the conversation, Asbill stated substantially the following: 

The pipeline provisions submitted by the industry are completely unacceptable 
to the Department. The staff will not consider the industry proposal seriously 
as even a basis for discussion. All the staff’s language and most of its ideas 
have been emasculated or rendered innocuous. 

When pressed to be more specific, apart from phraseology, the following 
principles included in the industry’s draft were criticized : 

(a) The proposed 10-percent rate of return for product pipelines ; 

(b) The provisions which would permit pipeline companies to add segregated 
earnings to their rate bases for valuation purposes ; 

(c) The provisions which would allow pipeline companies which in a particular 
year earned or paid less than 8 percent to make up the deficiency in any such 
year ; 

(d) The provision permitting companies to withdraw from the dividend restric- 
tions after their rates had been determined by the ICC; and 

(e) The provisions providing for dismissal of the existing litigation against 
Phillips, Great Lakes, and Standard of Indiana. 

CIT believes that next week’s conference will be a waste of time unless the 
industry is willing to eliminate most, if not all, of these features of the pipeline 
plan. 

II. COLE BILL 


The Cole bill, as passed by the House, provided that after June 30, 1943, neither 
the President nor anyone else might exercise any of the powers conferred by 
sections 2, 3, 4, or 6. There was no reference in section 9 to section 8. 

Section 8 provides in (a) that any pipeline constructed under the act may be 
operated on such terms as the President may prescribe, and in (b) that the 
President is authorized to relieve pipelines from duties and liabilities under the 
Interstate Commerce and related acts. 

Before the Cole bill was favorably reported by the Senate Committee on Inter- 
state Commerce, the ICC called attention to the fact that section 9 permitted 
the President perpetually to suspend the provisions of the ICC Act with respect 
to pipelines to be built in the future and suggested that the act be amended so 
as to prohibit the President or any other person exercising any of the powers 
conferred by section 8 after June 30, 1943. This amendment was adopted by the 
Senate committee in its report to the Senate. When the bill came up for passage 
on July 15, 1941, Senator Barclay, having received a letter from Chairman East- 
man, of the ICC, offered an amendment (which was duly accepted and incorpo- 
rated into the bill). Section 9, as passed by the Senate, reads as follows: 

“Sec. 9. After June 30, 1943, neither President, any department or agency of 
the Government, nor any person shall exercise any of the powers conferred by sec- 
tion 2, 3, 4, 6, or section 8 (b) of this Act; and in no case shall any pipeline 
constructed, extended, or completed under authority of section 4 be operated or 
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maintained by or under the direction or control of the President or any depart- 
ment or agency of the Government after the expiration of one year after the 
termination of the unlimited national emergency proclaimed in the proclama- 
tion issued by the President of the United States on May 27, 1941.” 

In view of the legislative history, we have no doubt respecting the meaning 
of the amendment. Under the bill as passed by the Senate, the President would 
have power to proclaim how the proposed national-defense pipeline may be oper- 
ated, either perpetually or for a limited period, but may not exempt any such 
line from the duties and liabilities imposed by the Interstate Commerce and 
Elkins Acts for any period longer than June 30, 1943. 

Howard Marshall telephoned CIT this morning and asked him to be available 
to discuss the legal effect of the Senate amenument with Congressman Cole on 
Friday or Monday, and to bring Mr. Jones with him, if possible. CIT then 
talked to Jones. The latter will be available on Friday, but is leaving for Cali- 
fornia on Saturday. In the event that Cole wishes a conference on Monday, 
Jones will deputize either the general counsel of Cities Service or some member 
of the pipeline committee. 


Ill. STATUS OF PIPELINE PROJECT 


From the point of view of Davies and Marshall, Pew accomplished nothing by 
his trip to Washington on Monday. He outlined his plan for general participa- 
tion of eastern seaboard marketers in the pipeline project, was told by Davies 
that the plan was meritorious, if practical, asked Davies to work out the details, 
and left. Marshall stated to CIT, and Davies stated to Jones, that working out 
the details was just what Davies did not want to do. 

Pew reported his version of the Davies interview to Jones on July 15, 1941. 
Jones asked Pew to come to a definite conclusion so that an industry meeting 
could be held. Pew is today lunching in New York with Colonel Drake (Gulf 
Co.), John Brown (Socony Vacuum) and Rogers (Texas Co.) for the purpose 
of discussing his ideas. 

C. I. T. has been told by Klien that Rogers will not “buy a pig in a poke” nor 
participate in a crude line on the chance that he might later get some tanker 
space. 

Jones proposes to call an industry meeting for Friday (assuming that he does 
not have to be in Washington talking to Cole on that date). 


IV. FUTURE COURSE OF PIPELINE AND NEGOTIATING COMMITTEES RESPECTING OOLE BILL 


Mr. Asbill stated to C. I. T. over the telephone today that the Department of 
Justice understood that Congressman Cole would not accept the amendment to 
section 9 made by the Senate and prophesied that the conference committee would 
eliminate the amendment and pass the bill in the form approved by the House. 

The purpose of Marshall’s telephone call to C. I. T. this morning was to arrange 
for his presence and Mr. Jones’ presence in Washington to explain the effect 
of the amendment upon the proposed national defense pipelines. 

C. I. T. now propounds the question whether the industry would be better off if 
the bill is enacted in the form passed by the House or by the Senate. 

It is submitted that the bill in the form passed by the Senate will not prevent 
construction by the industry of the proposed pipelines but will only necessitate 
revision of their financing plans. It is probably self-evident that the banks will 
not loan $60 million, or any other very substantial sum, to the proposed pipeline 
company unless adequate assurance can be given that the line will earn enough 
to amortize the cost over a period of 5 years. Such assurance cannot be given 
unless the President can suspend the Interstate Commerce Act for at least 
5 years. However, we know of no reason why the funds cannot be borrowed 
from the RFC, to be repaid out of the line’s net operating income over as long 
a period of time as may be agreed to between Jesse Jones and the industry. So 
far as taxes are concerned, repayment of the loan over a period of (say) 10 
years is not necessarily inconsistent with amortizing the entire cost for tax 
purposes over a period of 5 years, but amortization is of no value taxwise unless 
the money is earned. 

However, and from the point of view of the industry, it must be pointed out 
that the line would become a common carrier if the bill is passed in the form ap- 
proved by the Senate after June 30, 1943, and would be required under the law 
to apportion space among shippers in the event that tenders exceeded the capacity 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1599 


of the line. For this reason there could be no positive assurance that the 
builders of the line would be able to ship their full allotment of crude after 1943. 

From the point of view of the Negotiating Committee, it is apparent that the 
bill in the form passed by the Senate helps the industry more than the bill in the 
form passed by the House. 

At the present time, negotiations looking toward a release of past Elkins Act 
penalties are at a stalemate because Arnold and his staff take the position that 
a partial decree is not necessary in order to permit national defense pipelines to 
be built. Everyone is bound to admit that if the Presidential proclamation can- 
not suspend the Elkins Act for the future, the lines cannot be built and operated 
unless a partial decree is entered permitting future lines to receive dividends. It 
would, of course, be ridiculous to grant such permission with respect to future 
lines and not, in the same decree, dispose of the past. 

The question for immediate decision is the position C. I. T. and Jones should 
take when they make their scheduled appearance before Congressman Cole. 


AvucustT 1941 
AuGustT 5, 1941. 
Mr. W. ALTON JONES, 
President, Cities Service Oil Co., 
New York City. 

DEAR Mr. Jones: There will be a meeting in the offices of the American Petro- 
leum Institute, Rockefeller Center, New York City, on Tuesday, August 12, at 
10:30 a. m., daylight saving time, of the defendants in the antitrust suit, United 
States of America v. American Petroleum Institute et al., filed September 30. 
1940. 

Enclosed is a copy of the report of the Negotiating Committee, which the meet- 
ing will consider. 

I trust you will be able to be present with counsel. 

Very truly yours, 
RoBert H. COLLey. 

Identical letter to: 


Consolidated Oil Corp., New York City 
Continental Oil Co., Ponca City, Okla. 

Gulf Oil Corp., Pittsburgh, Pa. 

Mid-Continent Petroleum Corp., Tulsa, Okla. 
The Ohio Oil Co., Findlay, Ohio 

Phillips Petroleum Co., Bartlesville, Okla. 
The Pure Oil Co., Chicago, Il. 

Shell Union Oil Corp., New York City 

Skelly Oil Co., Tulsa, Okla. 

Socony-Vacuum Oil Co., Inc., New York City 
Standard Oil Co. (Indiana), Chicago, Il. 
Standard Oil Co. (Kentucky), Louisville, Ky. 
Standard Oil Co. (New Jersey), New York City 
The Standard Oil Co. (Ohio), Cleveland, Ohio 
Sun Oil Co., Philadelphia, Pa. 

The Texas Corp., New York City 

Tide Water Associated Co., New York City 


STANDARD OIL COMPANY Of NEW JERSEY, 
New York, August 5, 1941. 
Mr. CHARLES I. THOMPSON, 
Ballard, Spahr, Andrews & Ingersoll, 
Philadelphia, Pa. 

DeaR CHARLIE: I will appreciate your asking Mr. Colley to send a copy of the 
Negotiating Committee’s report and his invitation to the meeting of the 12th to 
Mr. H. C. Wiess, president of the Humble Oil & Refining Co., Houston, Tex. 
The communication should go forward by airmail to assure Mr. Wiess’ prompt 
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receipt of it. I will appreciate also your asking Mr. Colley to send to me for 
my records a copy of the Negotiating Committee’s report and his invitation to 
the August 12 meeting. 


Yours very truly, 
EpwIn 8. HALL. 


Avu6ust 7, 1941. 
Phoned Mr. Colley’s secretary, who said she would send the above requested 


documents to Mr. Wiess and Mr. Hall immediately. 
M. M. L. 


AveustT 6, 1941. 


Mr. E. B. REESER, 
President, Barnsdall Oil Co., Tulsa, Okla. 

DEAR Mr. ReEESER: There will be a meeting in the offices of the American 
Petroleum Institute, Rockefeller Center, New York City, on Tuesday, August 12, 
at 10:30 a. m., daylight saving time, of the defendants in the antitrust suit, 
United States of America v. American Petroleum Institute et al., filed September 
30, 1940. 

Enclosed is a copy of the report of the Negotiating Committee, which the 
meeting will consider. 

You will note that the complaint, attached to Colonel Klein’s report, does not 
include your company. It is my understanding that the plan of settlement in- 
cludes only those clearly involved in interstate pipeline operation. 

Even though your company is not involved, we shall be very glad to have 
you attend the meeting. 

Very truly yours, 
RosBertT H. Couey. 


Identical letter to Mr. H. D. Collier, president, Standard Oil Company of 
California; Mr. Reese H. Taylor, president, Union Oil Company of California ; 
and Mr. Axtell J. Byles, president, American Petroleum Institute. 


AvucustT 5, 1941. 
Mr. Rosert H. COoLtey, 
President, Atlantic Refining Co., Philadelphia, Pa. 

DEAR Mr. CoL_ey: I submit the following report in my capacity as chairman 
of the negotiating committee appointed by the industry for the purpose of ascer- 
taining the terms upon which it would be possible to compromise and settle 
United States vy. A. P. J. et al. and the related Elkins Act claims. 

As you know, the committee has been almost constantly in Washington since 
the early part of February. Prior to the declaration by the President of the 
unlimited national emergency, discussions looking toward a complete settlement 
of the matters in controversy had been crystallized into a proposed form of con- 
sent decree which was codelike in its nature. Recent developments have con- 
vinced both the negotiating committee and the Anti-Trust Division of the Depart- 
ment of Justice that rapidly changing conditions have made any immediate 
settlement of all the issues in the so-called Mother Hubbard suit impractical. 

The desire on the part of certain major companies to aid the Petroleum Co- 
ordinator in solving the shortage of transportation facilities to the East through 
the construction of emergency pipelines and a laudable spirit of cooperation, 
both in the Department of Justice and in the Office of the Coordinator for Na- 
tional Defense, have recently resulted in the negotiations of a proposed settle- 
ment of the Elkins Act claims. 

Before discussing the terms of the proposed settlement, I will outline briefly 
the procedural steps which have been suggested by the Department of Justice 
and approved in principle by Mr. Arnold. 

It is contemplated that a single pro forma complaint will be filed in the United 
States District Court for the District of Columbia against the 18 major oil com- 
panies which own and operate interstate common carrier pipelines either directly 
or through subsidiaries, and join as additional defendants all subsidiary com- 
panies necessary to make a consent judgment or decree res judicata. 

Copies of the first three paragraphs of the proposed complaint are enclosed 
herewith. You will note that the Department of Justice has listed all the ex- 
isting companies which, in its opinion, should be added to settle the controversy. 
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This list may be inaccurate and each so-called major should carefully study it 
for the purpose of ascertaining whether additional corporations should be added 
or prospective defendants eliminated. Since the jurisdiction of the court requires 
the consent of the defendants only such companies as desire to settle possible 
Elkins Act claims need be joined. 

It is contemplated that, contemporaneously with the filing of the complaint, 
an answer will be filed by each of the named defendants categorically denying 
all substantive allegations and that immediately thereafter a final judgment will 
be entered with the consent of the respective attorneys for all parties. 

It should be noted in passing that the settlement from the point of view of the 
Department of Justice is in aid of national defense and is conditioned by it upon 
the willingness of the major companies, doing a substantial business in the 
North Atlantic States, agreeing with the Petroleum Coordinator to construet the 
proposed crude-oil pipeline from east Texas or Shreveport, La., to the Philadel- 
phia-Bayonne area. 

I also enclose copies of the proposed form of final judgment for distribution 
among the members of the industry. 

Stripped of legal phraseology and terminology taken from the Elkins Act, our 
understanding of the general effect of the final judgment is briefly as follows: 

1. The judgment (so far as the defendants consenting thereto are concerned) 
will be a final abandonment by the Government of all claims that dividends or 
profits heretofore paid or credited by pipelines to defendants shipping over the 
lines constitute rebates under the Elkins Act. As the possible triple damage 
claim of the United States in the event of a decision adverse to the industry 
would be very large, it is to be expected that the final judgment contemplates 
that the industry will in return make substantial concessions. 

2. In the event that the decree becomes effective, no interstate pipeline 
common carrier, partly or wholly owned by defendants, may pay or credit to any 
defendant owner shipping over its line any earnings or dividends in any calendar 
year commencing January 1, 1942, in excess of 7 percent of the last valuation 
of the carrier’s property made by the Interstate Commerce Commission as 
brought down to date by the carrier’s accountants. 

3. If the above mentioned figure of 7 percent has been earned but not paid 
during any year, it may be paid in any subsequent year. If, however, 7 percent 
or any part thereof has been withheld because not earned, the deficiency may 
be made up only within the next 3 succeeding years. 

4. Each of the affected pipelines will be required to retain and transfer to 
surplus any earnings made in excess of the 7 percent permitted to be paid. 
This fund may be used for limited purposes including the payment of debts 
existing at the time the decree is entered, if such debts were incurred in con- 
structing or acquiring common-carrier property. Such surplus may not be used 
to retire any debt incurred after the date of the decree. However, such funds 
may be utilized in the expansion of carrier facilities but, if so used, may not be 
added to the valuation upon which the 7 percent permitted return is computed. 

5. Knowing violations of the dividend restrictions would subject the recipient 
to a penalty obtainable by the United States in the proposed suit equal to 
3 times the amount by which the payment received exceeds the 7 percent 
permitted. 

6. The United States would reserve the right to continue to prosecute the 
ease of United States v. A. P. I., except insofar as it may raise Elkins Act issues. 

7. The United States has not insisted upon either the usual injunctive lan- 
guage or the inclusion of the customary search and seizure provisions. You will 
note, however, that each carrier affected would be ordered by the Court to make 
annual reports to the Attorney General with respect to all matters relevant 
to the enforcement of the judgment. 

8. It is proposed that jurisdiction be retained for the purpose of modifying 
the judgment upon any grounds. Under this provision in the event one of the 
prospective defendants should prefer to litigate its Elkins Act issue, the United 
States would be free, in the event such defendant finally lost such litigation, 
to petition the Court to modify the provision permitting a 7 percent return 
for the future. If, on the other hand, such defendant were successful in its 
litigation, all parties to the decree would be in a position to petition the Court 
to vacate the entire decree. 

The committee naturally regrets that it has been unable to present to the 
industry a proposed plan of settlement of all of the existing controversies with 
the Government. It feels, however, that in submitting the above report and 
the enclosed documents relating to the Elkins Act controversies it has been 
able to accomplish a substantial part of its objectives. 
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I should say in passing that the enclosed final judgment is not subject to 
renegotiation upon any matter of substance. All implications of the proposed 
plan have been exhaustively discussed. In indicating a willingness to conclude 
this portion of the industry’s controversy on the above stated basis, Mr. Arnold 
has made it very clear that he would neither countenance nor approve any 
suggestions embodying departures in principle from the negotiated draft of the 
final judgment. 

In closing, I should state that the urgency of the national-defense projects 
contemplated by the Coordinator has made it impossible for me to submit this 
report for the approval of all the members of the negotiating committee. I am, 
however, authorized to state that the committee, having negotiated and approved 
the enclosed form of final judgment, recommends the proposed solution of our 
Elkins Act problems to the industry. 

Respectfully submited. 

Harry T. KLEIN, 
Chairman, Negotiating Committee. 





MEMORANDUM OF MEETING OF THE INDUSTRY TO CONSIDER THE REPORT OF THE 


NEGOTIATING COMMMITTEE HANDLING THE SHERMAN ANTITRUST CASE FOR THE 
INDUSTRY—ALL IN ACCORDANCE WITH MR. COLLEY’S CALL OF MEETING DATED 


August 5, 1941 





Attached is a list of those present at the meeting. Not represented were: 
Mid-Continent Petroleum Corp., Skelly Oil Co., and Standard Oil Co. (Ken- 
tucky). Represented, but indirectly involved, were the Humble Oil & Refining 
Co. and Pan-American Petroleum & Transport Co. 

Mr. Colley called the meeting to order and stated that before turning the 
meeting over to Colonel Klein, as chairman of the negotiating committee, to 
discuss his report, he would like to bring out the point that the present possi- 
bility of disposing of the pipeline phase of the antitrust suit had been brought 
about largely by the proposal to build the large crude line from the Southwest 
to the east coast, under emergency conditions. While this was helpful, it also 
added complications, in that a failure on the part of the industry to agree to 
build the pipeline on terms satisfactory to the Government might make the 
Justice Department unwilling to conclude the suit in the present manner. 

The meeting was then turned over to Colonel Klein, who reviewed the steps 
taken since the early part of the year leading up to the present proposal for 
settlement of the Elkins Act phase of the suit. 

The. meeting was then open to questions and there were a number of ques- 
tions on interpretation of certain paragraphs of the proposed decree, after which 
Mr. Colley suggested that a resolution was in order authorizing the negotiating 
committee to go forward with the conclusion of their proposed settlement, and 
at that point Colonel Klein offered a written resolution, copy of which is at- 
tached. 

After some discussion it was seconded and a poll was taken of the meeting, 
with the understanding that the poll indicated the attitude of the companies— 
any one of which might decline to join in the settlement when the papers have 
been finally prepared. All the companies voted in favor of adopting the resolu- 
tion, with the exception of Mr. J. C. Donnell, of the Ohio Oil Co., and Mr. R. 
Thomas, of Tide Water Associated Oil Co., who explained that they were not 
opposed to it but did not feel that they were authorized to express an opinion. 
Mr. John D. Hamilton, representing the Sun Oil Co., passed as he was not suffi- 
ciently familiar with the subject to vote. Humble Oil & Refining Co. and Pan- 
American Petroleum & Transport Co. did not vote, as they were present as 
observers only. Mr. Gallagher, in voting in favor for the Standard Oil Co. 
(New Jersey) made the point that they were not voting for Humble. 

The meeting adjourned at 12: 25 p. m. 
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List or THOSE PRESENT AT MEETING AvueGuUST 12, 1941 


R. H. Colley, Atlantic Refining Co. 

C. I. Thompson, Atlantic Refining Co. 

S. Andrews, Atlantic Refining Co. 

C. A. Frueauff, Cities Service Oil Co. 

Charles Gately, Cities Service Oil Co. 

H. F. Sinclair, Consolidated Oil Corp. 

G. T. Stanford, Consolidated Oil Corp. 

Fred Wood, Consolidated Oil Corp. 

J. J. Cosgrove, Continental Oil Co. 

J. F. Drake, Gulf Oil Corp. 

Hugh Stone, Gulf Oil Corp. 

John E. Green, Jr., Gulf Oil Corp. 

Edgar Townes, Humble Oil & Refining Co. 
Nelson Jones, Humble Oil & Refining Co. 

J.C. Donnell, Ohio Oil Co. 

A. M. Gee, Ohio Oil Co. 

Thomas E. Sunderland, Pan-American Petroleum & Transportation Co. 
Don Emery, Phillips Petroleum Co, 

L. 8. Wescoat, Pure Oil Co. 

J. C. Elkins, Pure Oil Co. 

Thomas Fletcher, Pure Oil Co. 

R. van der Woude, Shell Union Oil Corp. 

C. 8. Gentry, Shell Union Oil Corp. 

Buell F. Jones, Standard Oil Co. (Indiana) 

J. L. Shumacher, Standard Oil Co. (Indiana) 
R. W. Gallagher, Standard Oil Co. (New Jersey ) 
Edwin S. Hall, Standard Oil Co. (New Jersey) 
W. T. Holliday, Standard Oil Co. (Ohio) 

M. E. Newcomer, Standard Oil Co. (Ohio) 
John Hamilton, Sun Oil Co. 

George V. Holton, Socony Vacuum Oil Co., Inc. 
H. T. Klein, The Texas Co. 

A. E. Van Dusen, The Texas Co. 

Ralph McLaughlin, The Texas Co. 

R. Thomas, Tide Water Associated Oil Co. 


Resolved, That it is the sense of this meeting that the proposed final judgment 
in the Elkins Act pipeline cases as recommended by the Negotiating Committee 
(a copy of which final judgment was submitted by R. H. Colley to the various 
defendant companies in his letter, dated August 5, 1941) be and the same is here- 
by approved upon the express condition that the two following clarifications of its 
provisions be agreed to by the Department of Justice before the entry thereof: 

(1) That it be clarified to clearly adjudicate that it is in full and final 
settlement of all claims of the Government to date under its construction 
of the Elkins Act; 

(2) That the definition of valuation of the common carrier’s property 
contained in subsection (a) section 3 be amended to conform to the defini- 
_ eee suggested by the Negotiating Committee to the Department of 

ustice ; 
together with such other clarifications as in the opinion of the committee do not 
alter the intent of said final judgment. 
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New York, August 19, 1941. 
Mr. Rosert H. Cottey, 
President, The Atlantic Refining Co., 
Philadelphia, Pa. 


Dear Sire: In connection with the proposed settlement of the Elkins Act claims 
being asserted by the United States, I hand you herewith the following: 

(1) Five copies of the proposed complaint to be filed by the Department of 
Justice, bearing date of August 14, 1941. 

(2) Five copies of the last draft of final judgment tentatively agreed upon 
by the Negotiating Committee with the Department of Justice, bearing date of 
August 14, 1941. 

(3) Copy of a proposed form of answer to the above-mentioned complaint 
prepared by the Negotiating Committee. 

You will note from an examination of the enclosed draft of final judgment 
that, since the August 12 meeting in the offices of the American Petroleum Insti- 
tute, our committee has succeeded in obtaining from the Department of Justice 
the two principal clarifications discussed by the various members of our com- 
mittee at that meeting, and also a number of minor clarifications which have 
cleared up,some of the questions raised by counsel for various defendant com- 
panies. Your attention is particularly directed to the new paragraph numbered 
She 
You will doubtless desire to have your counsel study the proposed complaint, 
answer, and final judgment. 

Please notify me on or before September 3: 

(a) Whether your company and its subsidiaries and affiliates will accept 
this negotiated settlement of the Elkins Act controversy ; and 

(b) Whether there are any omissions, additions, or corrections, so far 
as your interests are concerned, to be made in the list of parties defendant 
in the Department’s draft of complaint herewith enclosed. 

The Negotiating Committee is planning to arrange with the Department of 
Justice to fix a date, say about September 9 or 10, for a meeting of all company 
counsel in Washington, for the purpose of consummating this settlement. At that 
meeting, it is essential that you should be represented by counsel authorized to 
file an answer on behalf of the defendant companies represented by your interests, 
and also to execute and file the proposed final judgment on your behalf. About 
September 3 or 4 we hope to be able to advise you of the place and date of the 
Washington meeting. 

Very truly yours, 
(Signed) Harry T. KLEIN, 
Chairman, Negotiating Committee. 
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rears, unless (i) such earned and withheld sums chall 
have been invested in common-carrier facilities, 
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NEw York, September 10, 1941. 
Roy W. JoHNs, 
Atlantic Refining Co., Philadelphia, Pa.: 


A meeting of counsel representing all parties defendant in Elkins Act settle- 
ment will be held Queen Elizabeth Room, Raleigh Hotel, Washington, 10:30 
a. m., eastern standard time, Tuesday, September 16. 

Purposes of meeting will be to have counsel sign answer to complaint and 
final judgment in prospective Elkins Act suit and stipulation and decree to be 
entered in API suit granting immunity to defendants who engage in concerted 
activities upon the recommendation of Petroleum Coordinator. 

Under District of Columbia court rules it is necessary for these documents to 
be signed by local Washington counsel. Papers may also be signed by associate 
nonresident counsel. Please prepare your undated answer or answers in ad- 
vance of meeting and have counsel present authorized to execute necessary docu- 
ments. 

Meeting will be expedited if you will wire me immediately full names of both 
Washington and other counsel who will execute documents and names of com 
panies for whom they will act. 

Harry T. Kein. 


SEPTEMBER 10, 1941. 
Re U. 8. v. A. P. I. et al. 


Epwarp H. Levy, Esq-, 
Antitrust Division, Department of Justice, Washington, D. C. 


Dear Mr. Levy: I enclose herewith a copy of today’s redraft of the proposed 
stipulation to be entered in the Mother Hubbard case contemporaneously with 
the settlement of the Elkins Act controversy. 

I would appreciate it if you would telephone me collect any suggestions you 
may have. This redraft was mailed by me to the members of the industry ne- 
gotiating committee tonight and some of them may have suggestions as to the 
form. If so, I will immediately communicate with you. 

Yours very truly, 
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SEPTEMBER 10, 1941. 
(This letter was sent to all members of the Negotiating Committee. ) 
Re United States v. A. P. I. et al. 


DEAR : As you know, a meeting of all counsel for the prospective 
defendants in the Elkins Act situation will be held in Washington on Tuesday. 
I discussed the matter with Colonel Klein over the telephone this morning and 
it seems advisable both to him and me that, contemporaneously with the Elkins 
Act settlement, the proposed stipulation granting antitrust immunity to defend- 
ants who act upon the recommendation of the Coordinator be entered in U. 8. 
Ve ed. de 

You will recall that we discussed the form of this stipulation in Washington 
and in prior drafts attempted to anticipate particular activities which we as- 
sumed the Coordinator would request the industry to carry out. 

I discussed the matter at length with Howard Marshall in Washington on 
Monday, and it is his opinion that the economic situation in the oil industry 
is changing so rapidly that it is impossible for anyone to anticipate with any 
definiteness what action the Coordinator will from time to time require. 

I enclose a redraft of the proposed stipulation. You will note that I have 
made it much more general than the prior draft and have referred specifically 
only to the national defense pipeline agreement. The reason for the latter ref- 
erence is that the parties to the agreement made approval thereof by the court 
in the A. P. I. case a specific condition precedent to the effectiveness of the 
agreement. 

I shall appreciate it if you will wire or telephone me any suggestions you may 
have respecting the phraseology of the enclosure. 

Yours very truly, 





{Telegram } 
SEPTEMBER 10, 1941. 
Mr. W. D. CALDWELL, 
Washington, D.C.: 


Meeting of counsel for companies involved in Elkins Act settlement will be 
held in Washington September 16. Will advise you later precise time and place 
of meeting. 

CHARLES I. THOMPSON. 


MEMORANDUM 


SEPTEMBER 15, 1941. 
Re National Defense Pipelines and Elkins Act Settlement 


At 12:45 and again at 2:15 today, Thurman Arnold telephoned me from 
Washington about the Elkins Act settlement. 

As briefly as it can be paraphrased, Mr. Arnold made the following state- 
ments: 5 

His brother died yesterday, and he is taking a plane this afternoon to Califor- 
nia to attend the funeral and will be gone about a week. 

The proposed Elkins Act decree was approved by him after he had described 
the plan of settlement to Senator Gillette and the latter had telephoned to the 
members of his committee and obtained their approval in principle. In describ- 
ing the settlement to Senator Gillette, Mr. Arnold had emphasized that the con- 
sideration for the release of past Elkins Act claims would be an agreement on 
the part of the industry to build the Texas-Bayonne pipeline. The industry in 
agreeing to build the line, subject to the necessary governmental cooperation 
including the granting of priorities, has done all that it was asked to do by the 
Department of Justice. However, the Maloney report and the failure of the 
Priorities Board to grant a project rating have changed the situation politically. 

The unqualified approval of the settlement by Senator Gillette has been with- 
drawn and it will be necessary for the Department to review the situation with 
the Gillette committee again unless, within the next few days, the situation 
again changes and it appears that the pipeline is to be built. 

Mr. Arnold assured me that the Department of Justice would do everything 
within its power to complete the settlement, subject to Mr. Arnold’s feeling 
that it would be a political catastrophe both from the point of view of the De- 
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partment of Justice and the industry to complete the settlement should the 
Gillette committee actively oppose it. 

Mr. Arnold made the further tentative suggestion that if the pipeline is not to 
be built, a valid consideration to the Government could be obtained for the 
Elkins Act release if, contemporaneously with the entry of the Elkins Act de- 
cree, a stipulation were entered in the Mother Hubbard case, (a) continuing 
the case either for a year or until the termination of the emergency and (b) 
settling a few of the principal matters in dispute such as the one-half cent dif- 
ferential between split and 100 percent accounts in which the various inde- 
pendent dealers’ associations have‘tan interest. Mr. Arnold feels that if the 
latter step is taken contemporaneously with the entry of the Elkins Act decree, 
Senator Gillette would have no objection, even though the pipeline is not to be 
constructed. 

Mr. Arnold concluded by stating that he had telephoned me his point of 
view as a matter of good faith and so that I might be able to caution the indus- 
try at its meeting tomorrow of the possibility of difficulties to be overcome before 
the decree could be entered. He said that he hoped the industry would proceed 
with its meeting tomorrow just as if no difficulties were foreseen, and proceed 
to the execution of the proposed consent decree. 

CHARLES I, THOMPSON. 
SEPTEMBER 17, 1941. 
Col. Harry T. KLEIN, 
Executive Vice President, The Texas Co., New York, N.Y. 


DEAR COLONEL KLEIN: Mac Asbill called me a few moments ago and gave me 
the following more or less confidential information with the request that I im- 
mediately pass it on to you. 

Senator Gillettee has full knowledge of the proposed abandonment by the Phil- 
lips Petroleum Co. of its common carrier status and is using that situation as the 
basis for his present opposition to the Elkins Act settlement. The Department 
of Justice had difficulty in restraining the Senator from making a speech in the 
Senate this afternoon attacking the settlement in general and the Phillips Co. 
in particular. 

Asbill thinks that the Gillette opposition could be eliminated and the path of 
the settlement made more smooth if the industry would consent to supplemental 
paragranhs in the Elkins Act judgment in which it would be provided— 

(1) That common carriers affected by the judgment retail their status as 
such ; 

(2) That pipeline companies now engaged in interstate transportation accept 
common carrier status and file tariffs; and 

(3) That violations of (1) and (2) above should constitute contempt of court 
and be punishable as such. 

Asbill concluded the conversation by saying that obviously nothing could be 
done about the matter until Arnold’s return, and that he merely wanted to suggest 
that the committee begin thinking about the above as a possible solution of our 
difficulties. He stated that, based upon information in the possession of the 
Department, only three companies would be affected by paragraph (2) above. 
They are: 

(1) Shell (which operates an interstate plant facility product line) ; 

(2) Standard of Louisiana (which is engaged in a similar operation) ; and 

(3) Socony (which has a crude line in New England which crosses a State 
border, and does not file tariffs). 

As I see the situation, it will be necessary for the committee to meet in Wash- 
ington with Arnold upon the latter’s return from the West. Instead of circu- 
lating the above information at the present time, my own suggestion would be 
that we wait until the committee meets before it is generally disclosed. In 
making this suggestion, I, of course, do not include Jim Cosgrove, who expects to 
talk to Don later in the week. 

Yours very truly, 
CHARLES I. THOMPSON. 
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New York, N. Y., September 19, 1941. 
Mr. Mac ASBILL, 


Special Assistant to the Attorney General, 
Washington, D. C. 

Dear Mr. AsBILL: Messrs. Cosgrove and Thompson informed me yesterday 
that they had reported to you the results of the meeting of our negotiating 
committee on Tuesday of this week, in Washington, with counsel for various 
oil and pipeline companies. They suggested I write you a letter to record 
the fact that at that meeting counsel, representing all of the oil and pipeline 
companies to be named as defendants in the proposed Elkins Act complaint, 
had signed the decree to which we have tentatively agreed, with the exception 
of the following companies : 

Gulf Oil Corp. 

Standard Oil Co. (New Jersey). 
Humble Oil & Refining Co. 

The Ohio Oil Co. 

Counsel for Gulf, Jersey, and Humble have agreed to accept the decree but 
stated they preferred to postpone signature until the day the decree is to be 
entered. Inasmuch as counsel for Gulf and Jersey are members of our nego- 
tiating committee, we are quite certain that signatures of counsel representing 
the three above-named companies will be readily obtainable at any time. 

Counsel for the Ohio Oil Co. (and the Illinois Pipe Line Co.) did not sign 
the decree and stated they wished to give the matter of settlement further 
thought. 

The pages containing the signatures of counsel which are to be appended to 
the decree at the time of settlement are in my custody as chairman of our 
committee and were received by our committee with the understanding that 
counsel for any or all of the companies involved had the right to withdraw 
their signatures from the decree at any time prior to the consummation of 
the proposed settlement. I am assembling answers of the various company 
defendants and practically all of them have already been submitted to me. 

Very truly yours, 
Harry T. Kern, 
Chairman, Negotiating Committee. 


DEPARTMENT OF JUSTICE, 
Washington, September 20, 1941. 
Col. Harry T. KLEIN, 
Executive Vice President and General Counsel, The Texas Co., New York, 
ae ier 

DEAR COLONEL KLEIN: I have your letter of September 19, 1941, reporting 
the results of the meeting of your negotiating committee with counsel for various 
oil and pipeline companies in Washington on Tuesday, September 16, 1941. 

On the afternoon of September 16, 1941, the Department discovered that an 
application had been filed with the Interstate Commerce Commission by the 
Phillips Petroleum Co. seeking permission to withdraw its pipeline from service 
as a common carrier. Late in the afternoon of September 16, Mr. Asbill ad- 
vised Mr. Thompson and Mr. Cosgrove of the application filed by the Phillips 
Petroleum Co. and requested that these gentlemen advise the representatives 
of the Phillips Petroleum Co. that that company and the Phillips Pipe Line Co. 
would not be included as defendants in the proposed pipeline case, their signa- 
tures naturally would not be accepted to the proposed decree, and that their 
situation would have to be dealt with separately in view of the pending Elkins 
Act case against those companies. 

In view of the action taken by the Phillips Petroleum Co., and the possi- 
bility of similar action by other companies, the Department feels that it could 
not accept any proposed decree in the pipeline case which did not include pro- 
visions (1) that defendants under the decree should continue to operate as 
common carriers after the signing of the decree or become subject to suits for 
penalties arising from past violations of the Elkins Act, (2) that those de- 
fendants transporting by pipeline crude oil or petroleum products moving in 
interstate commerce but not filing tariffs with the Interstate Commerce Com- 
mission be required to do so under language similar to that contained in sec- 
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tion XI of the proposed draft of antitrust decree of May 20, 1941, and (3) 
that contempt proceedings may be instituted in case violations of items (1) 
and (2) above mentioned occur. 

For your information Mr. Asbill telephoned Mr. Thompson on Wednesday, 
September 17, 1941, transmitting the above suggestions and requested that Mr. 
Thompson relay them to you. 

Very truly yours, 
THURMAN ARNOLD, 
Assistant Attorney General. 


THE Texas Co., 
New York, September 23, 1941. 
Mr. CHARLES I. THOMPSON, 
Ballard, Spahr, Andrews & Ingersoll, Philadelphia, Pa. 


DeaR CHARLIE: The enclosed copy of my letter of September 19 to Mr. Mac 
Asbill and of the reply, dated September 20, signed in the name of Thurman 
Arnold, are self-explanatory. 

Yesterday I talked to Mr. Asbill over long-distance telephone. He informed 
me that Mr. Arnold had not returned and was not expected back in Washington 
until probably Friday or Saturday of this week. He inquired if I had received 
the above-mentioned letter of September 20, which, however, did not reach my 
office until this morning. 

In view of the contents of the Department’s letter, it is quite important that 
our committee should have a meeting before any negotiations are resumed with 
the Department of Justice. Mr. Asbill and I are both of the opinion that no 
progress could be made in our negotiations until Mr. Arnold’s return. 

After discussing the situation with Ed Hall, we decided that it would be ad- 
visable to hold a meeting of our committee in Washington on next Monday, 
September 29, at 2:30 p. m., at apartment 404, 2540 Massachusetts Avenue 
(telephone: North 0165). 

I hope that you will be able to attend this meeting. 

Very truly yours, 
Harry T. KLEIN. 


OcToseR 1941 
OcToBER 1, 1941. 
Col. Harry T. KLEIN, 
Ezecutive Vice President, 
The Tervas Co., New York, N. Y¥. 


Dear COLONEL KLEIN: Pursuant to your suggestion, I send you the following 
report of what transpired in Washington yesterday afternoon. 

You will recall that Mr. Arnold and Mr. Cox stated during the course of the 
conference held yesterday morning at the Department of Justice that Senator 
Gillette, having originally approved the proposed Elkins Act settlement, had 
withdrawn his approval on the grounds (1) that since the Texas-Bayonne pipeline 
will not be built there is no national-defense necessity for the settlement, and 
(2) that the petition filed in August by the Phillips Co. with the ICC to be relieved 
of its status as a common carrier demonstrates a serious defect in the decree 
which must be rectified by amendments along the lines suggested in Mr. Arnold's 
recent letter to you. 

You will further recall that the committee replied to the general effect that 
Senator Gillette was in error in assuming that the pipeline will not be built; 
that SPAB will in all probability soon issue an order allocating tubular steel to 
the project; that the action of the Phillips Co. should have been no surprise to 
the staff because Mr. Emery on several occasions stated to the staff that his 
client expected to file such a petition; that whether the Phillips Co. shall or 
shall not continue to operate as a common carrier is a question which Congress 
has delegated to the ICC and not to the Antitrust Division; that irrespective of 
the above, the industry had, in good faith, entered into the pipeline agreement of 
September 5, 1941, in the belief that the Department of Justice would adhere 
to its approval of the Elkins Act settlement. 

You will also recall that at the conclusion of the meeting Mr. Arnold stated 
that he proposed to discuss the situation both with Mr. Davies and with Senator 
Gillette; that I was designated as the committee’s representative to accompany 
Mr. Arnold to Mr. Davies’ office. 
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At 3 o’clock yesterday afternoon Mr. Arnold had an hour’s conference with 
Messrs. Davies and Marshall which I attended in the above-stated capacity. 
During the course of this conference, Mr. Arnold stated that the industry had 
entered into the pipeline agreement in reliance upon the Department’s tenta- 
tive acceptance of the proposed Elkins Act decree, and th:t he wis extremely 
reluctant to ask the committee to send the decree back to the industry for mod- 
ification unless such procedure proved absolutely necessary. He further stated 
that following the meeting with the committee he had held a staff conference 
during which Mr. Cox had emphatically opposed the position that the Phillips 
petition demonstrates that the proposed decree is seriously defective; that Mr. 
Cox had argued the Valvoline case and that in his opinion every pipeline en- 
gaged in the interstate transportation of petroleum products is subject to the 
terms of the Transportation Act and required by it to file tariffs wih the Inter- 
state Commerce Commission; that he (Cox) thinks there is no chance that 
the Phillips petition will prevail. 

Mr. Arnold speculated with Mr. Davies upon the possibility of requesting 
the general counsel for the ICC to write a letter to the Department of Justice 
stating the Commission’s construction of the Transportation Act and the Valvo- 
line case. (Whether he will make such a request or not I do not know.) 

Mr. Arnold then asked Mr. Davies whether the defense pipeline would or 
would not be built. Mr. Davies stated that he had just talked to Mr. Nelson, 
Director of Priorities; that Mr. Nelson already had all the information necés- 
sary to the issuance of a project priorities schedule excepting data respecting 
valves and machinery; that representatives of the Coordinator, the ore in- 
dustry, and OPM had tabulated the sources of supply respecting these items 
of equipment, and that it would be presented to Mr. Nelson shortly. Answering 
Mr. Arnold’s question categorically, Mr. Davies stated that in his opinion the 
pipeline would be built, and that the priorities schedule would be issued by 
SPAB within a few days. 

Mr. Arnold then stated that it had been his intention to see Senator Gillette 
immediately; that in view of Mr. Davies’ statements respecting the pipeline, 
he would postpone his discussion with the Senator until after SPAB had acted; 
that if he could say to Gillette that the pipeline was to be built, the industry’s 
case for an immediate settlement of the Elkins Act situation without modifica- 
tion would be very strong; that should developments indicate that the line is 
not to be built, Senator Gillette would be difficult to convince; that he did 
not wish to cross the latter bridge unless and until the occasion arose. 

Mr. Arnold stated in passing that in his opinion the Elkins Act settlement was 
economically sound, both from the point of view of the Department of Justice 
and the industry; that he had never intended to try to collect anything like 
the total possible penalties, and had always intended to limit the claims against 
the industry to some figure such as $25 million. 

Toward the end of the discussion Mr. Arnold asked Mr. Davies whether he 
might say to Senator Gillette that the Coordin»tor felt that the Elkins Act settle- 
ment should be made in the interest of national defense. Mr. Davies authorized 
Mr. Arnold to make this statement. The latter then inquired whether a release 
of the Government’s claim against the Phillips Co. was important to the financ- 
ing by the industry of the national defense pipeline. Mr. Davies replied that 
the Phillips Co. was not a participant in the line. Mr. Arnold then stated that 
it was his present intention to omit the Phillips Co. as a defendant in the 
proposed bill of complaint and to proceed with the existing litigation against 
it, completing the settlement as to the other defendants. 

At the conclusion of the meeting, Mr. Arnold asked me to advise him as 
soon as the pipeline situation had crystallized and I promised that I would 
notify him immediately upon receipt of information that SPAB had acted. He 
stated that as soon as he received this information from me he would see Senator 
Gillette and attempt to obtain a clearance for the settlement. 

Following the conference in Mr. Davies’ Office, I called upon Mr. Allen, 
OPM’s representative on the Coordinator’s staff, and ascertained from him 
that the steel delivery schedules for the pipeline would be completed within 
24 hours and that he expected SPAB to issue an order on Thursday, October 2. 
I then telephoned this information to Mr. Asbill and asked him to pass it on 
to Mr. Arnold. Mr. Asbill stated that he would do so, and suggested in fairness 
to the Phillips Co. that Mr. Emery should be immediately advised of the posi- 
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tion which Mr. Arnold is now taking. Mr. Asbill gave me the impression that 
if the Phillips Co. should decide to withdraw its petition it may be included 
as a defendant if it so desires. 
Yours very truly, 
CHARLES I. THOMPSON. 





NOVEMBER 1941 
NOVEMBER 8, 1941. 
MEMORANDUM FOR MR. INGERSOLL 


The facts relating to the Elkins Act situation which you should know before 
your prospective trip to Washington are briefly as follows: 

Crude oil and product pipelines have always been built and probably always 
will be built by major oil companies because the investment is too speculative 
to attract private capital. 

When the antitrust case against the entire industry was filed, one of the prin- 
cipal charges was that the major oil companies monopolized pipeline transporta- 
tion of oil and its products and prevented independent producers and refiners 
from using the lines by maintaining high rates which they returned to themselves 
in the form of dividends. 

Simultaneously with the institution of the antitrust suit, test suits under the 
Elkins Act were filed against Great Lakes Pipeline, Phillips Petroleum Co., and 
Standard Oil Company of Indiana, charging that high earnings by pipelines 
resulted in unlawful rebates when passed on in the form of dividends to stock- 
holder shippers. Similar suits have been prepared (but have not yet been filed) 
against all other companies owning pipelines. 

Thus, the Government from the beginning had two strings to its bow. In the 
antitrust suit it sought an injunction against the continuance of a monopoly and 
the maintenance of high rates. In the Elkins Act cases the Government claimed 
triple damages for all dividends paid by pipeline companies to shipper stock- 
holders. 

The Elkins Act situation was taken seriously by the industry because the 
financial exposure for the 6-year period of the statute of limitations approximates 
$214 billion. 

Having instituted the three test suits under the Elkins Act, Arnold got an 
expediting certificate with respect to the Great Lakes and Phillips cases, and 
Judges Biggs, Clark, and Jones were designated as the three-judge court. An- 
swers have been filed and the cases can be listed, heard, and disposed of within 
a very short time. A direct appeal to the Supreme Court would then lie. 

In December 1940 Messrs. Andrews, Ingersoll, and Thompson were introduced 
by Francis Biddle, then Solicitor General, to Thurman Arnold and the latter 
sent word to the industry that he would like to negotiate a settlement. 

Thereafter the industry met and appointed Mr. Colley chairman of the com- 
mittee of executives and the latter appointed a negotiating committee, of which 
Colonel Klein, of the Texas Co., is chairman. 

The negotiating committee went to Washington early in February 1941 and 
stayed there almost continuously until June. 

By May a proposed settlement had been tentatively worked out which was code- 
like in nature and covered all phases of the antitrust suit and the Elkins Act 
situation. This proposed settlement had not been approved by Arnold or by the 
Gillette committee of the Senate, with whom Arnold consults respecting matters 
connected with the oil indusry. 

In May the President issued his unlimited emergency proclamation and shortly 
thereafter appointed Ickes Oil Coordinator. 

Ickes proceeded to declare a gasoline shortage in the East, appointed industry 
committees, and from time to time requested the industry to engage in concerted 
activities, all of which would have been in violation of the terms of the proposed 
settlement. 

At about the same time, Francis Biddle, addressing an industry meeting called 
by Ickes, stated publicly that the litigation should not only be settled but that 
the settlement should be within the scope of the Sherman Act. 

During the early part of the summer, negotiations for an overall settlement of 
the antitrust problems were dropped, first, because it became apparent that the 
industry would be required for national-defense reasons to engage in numerous 
and unforeseeable concerted activities, and, second, because the Department, in 
spite of Biddle’s statement, was still insisting upon the inclusion of regulatory 
provisions which went far beyond the scope of the Sherman Act. 
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Shortly thereafter, Ickes requested the industry to build a pipeline from Texas 
to New York at a cost of approximately $100 million. 

The negotiating committee immediately pointed out the inconsistency of the 
Government in requesting additional substantial investments in new pipelines 
while it was contemporaneously suing the industry for triple damages for 
operating existing pipelines. Furthermore, the financial exposure in the Elkins 
Act cases constituted a threat to the solvency of the industry and would have 
made it difficult for the companies to borrow the $100 million necessary to con- 
struct the national defense pipeline. 

A separate settlement of the Elkins Act problems was then suggested to Mr. 
Arnold by the negotiating committee. After numerous conferences it appeared 
that the Department and the industry were in accord except with respect to the 
permissible rate of return to be paid out as dividends by pipeline companies 
in the future to shipper stockholders. The industry felt that a dividend rate 
of 8 percent was reasonable and the Department insisted upon a 6 percent rate 
of return. When it finally appeared that there was an impasse, Biddle sug- 
gested that the matter be compromised at 7 percent. 

This compromise was acceptable both to the Department of Justice and the 
industry, and the following documents were thereupon drawn : 

1. An overall bill of complaint to be filed by the Department in the District 
of Columbia against all major oil companies and all their pipeline subsidiaries, 
praying for an injunction against the payment of divideds by pipeline subsid- 
iaries of major oil companies. 

2. A consent decree in which all major oil companies and their pipeline sub- 
sidiaries would agree not to pay or receive any dividend in any future year in 
excess of 7 percent upon the Interstate Commerce Commission’s valuation of 
the property of each pipeline subsidiary, and the Government in return would 
agree to release all financial claims for alleged past violations of the Elkins Act. 

3. A stipulation to be entered in the existing antitrust case (inter alia) pre- 
serving the Government's right to maintain its position that past operation of 
pipelines by major oil companies consituted a monopoly. 

These documents were submitted to and approved by Arnold, who stated that 
the proposed settlement had also been approved by Senator Gillette’s committee 
in order to enable the industry to build the pipeline desired by Ickes. Arnold 
commented that the construction of this line would be adequate consideration 
to the Government for the release of the claim for Elkins Act penalties. He 
stated at the same time that the Government was more interested in the eco- 
nomic results to be achieved by substantial reductions in pipeline tariffs than in 
the collection of penalties. 

The specific question was then asked whether the settlement would go through 
if the industry should agree to build the pipeline but was unable to do so because 
OPM did not grant the necessary steel priorities. Arnold replied in the affirma- 
tive, pointing out that in such event failure to build the line would not be the 
industry's fault. 

Based upon the above assurances and after numerous meetings the industry 
approved and signed an agreement to build the Texas-New York pipeline pro- 
vided steel priorities were granted by OPM within 90 days from September 
5, 1941. This agreement was in all respects satisfactory to the Coordinator. 

A closing date for the Elkins Act settlement, at which time the proposed bill 
of complaint was to be filed and the consent decree entered, was then fixed for 
September 16. 

Prior to the closing date the Maloney committee of the Senate had held its 
hearings and tentatively found that there was no oil shortage and no necessity 
for the pipeline. 

On September 15, Arnold telephoned C. I. T. that he was leaving for the West 
by airplane to attend his brother’s funeral. He also said to C. I. T. that Senator 
Gillette’s approval of the settlement had been withdrawn because of the 
Maloney report and that he did not know whether he could complete the pro- 
posed settlement or not. He suggested that if the pipeline was not to be built 
a substituted consideration to the Government could be found if the industry 
would agree to give up certain practices complained of in the antitrust suit. 

The industry met on schedule in Washington on September 16 and carried 
out its part of the bargain by signing the consent decree and answers to the 
proposed bill of complaint and delivering them to the Negotiating Committee 
to be held in escrow. 

On the same day, the Department discovered that Phillips Petroleum Co. had 
filed an application with the ICC to be relieved of its common-carrier status. 
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This upset the staff considerably and in Arnold’s absence notice was served upon 
the Negotiating Committee that the staff would insist upon an amendment to the 
proposed consent decree under which all pipeline companies would be required 
to continue to operate as common carriers. 

Upon Arnold’s return from the West he asked the Committee to meet with him 
in Washington and stated in effect that if the pipeline was to be constructed the 
settlement would go through as planned and without modification; that if the 
pipeline was not to be constructed, he would have to restudy the entire situation 
and discuss it again with Senator Gillette. 

At that time the industry was confident that the pipeline would actually be 
built. A plan had been worked out by the industry’s technical committee and 
the OPM for the substitution of tubular steel for the plate steel originally con- 
templated. C. I. T. had been advised by the coordinator that OPM’s order had 
already been drafted, tentatively approved, and would be issued by Director 
Nelson within a few days. In C. I. T.’s presence the coordinator made the same 
statement to Arnold. It was then agreed that the entire matter should be held 
in abeyance pending a final decision respecting the pipeline. 

Ickes (as well as the industry) has now been convinced that there is no oil 
shortage in the East. Moreover, a resolution has been introduced in Congress 
for the appointment of a Board of Experts to investigate the necessity of the 
pipeline. It becomes more obvious every day that the line will not be con- 
structed at any time in the near future. 

The industry’s point of view is that Arnold agreed to carry out the Elkins 
Act settlement if the industry agreed to build the pipeline and he should fulfill 
his promise. 

The Department of Justice’s problem is this: Since the Elkins Act settlement 
will achieve all the economic objectives which the Government originally sought 
in the test suits under the Elkins Act and in the antitrust suit, should not the 
settlement be consummated even though the national-defense pipeline is un- 
necessary and will not be built? 

So far as the Phillips Petroleum Co.’s petition filed with the ICC for leave to 
discontinue common-carrier operations is concerned, everyone in the industry 
to whom I have talked and the majority of Arnold’s staff are of opinion that the 
petition is ill founded and will not be granted by the ICC because of the Trans- 
portation Act clearly makes Phillips a common Carrier as a matter of law. 

The industry is ready and willing to consummate the bargain but will not make 
substantial additional concessions. 

Arnold has not formally repudiated the negotiated Elkins Act settlement. An 
extension of time to answer in the antitrust case has just been granted until 
the latter part of January. 

So far as the future is concerned, there are the following possibilities : 

1. It is possible, but not probable, that Arnold will go through with the present 
settlement without modification. 

2. Arnold may propose supplemental paragraphs to be added to the negotiated 
Elkins Act consent decree, and such paragraphs may or may not be acceptable 
to the industry. 

3. Arnold may propose (and this is quite probable) to consummate the nego- 
tiated Elkins Act settlement as a part of a larger settlement involving other 
problems raised in the antitrust case. 

Since there is at the present time no definite impasse, there is no specific 
action which the Negotiating Committee wants us to ask Biddle to take. It 
does seem advisable to everybody that if, as, and when the opportunity arises, 
Biddle should be informed of the present status of the situation. There is a 
distinct feeling that time is running in favor of the industry and that it would 
be a mistake in policy to precipitate an impasse. If, as, and when we get in a 
shooting war, it would seem unlikely that the Government would actively prose- 
cute Elkins Act claims. If the test suits were won by the Government, apart 
from the tremendous penalties collectible, the practical result would be divorce- 
ment of pipelines from major oil company ownership. Disintegration of the 
industry at such a time would be a catastrophe from the point of view of national 
defense. 

From every point of view, the happiest solution of the present situation would 
be to enter the negotiated consent decree settling the Elkins Act controversy for 
all time, and either to postpone the antitrust litigation until the emergency is 
over or settle it within the terms and scope of the Sherman Act. 

a 
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DEPARTMENT OF JUSTICE, 
Washington, D. C., November 5, 1941. 
Harry T. KLEIN, Esquire, 
Executive Vice President and General Counsel, 
The Texas Co., New York City. 


DEAR COLONEL KLEIN: As you remember, we deferred presentation of the settle- 
ment in the pipeline suit to the senatorial committee until we found out whether 
the pipeline was to be built. I take it that today there is little immediate possi- 
bility of the building of a pipeline. Therefore, I think it might be useful to have 
another meeting of the negotiating committee to determine what disposition 
should be made of the proposed decree under present circumstances. Senator 
Gillette is anxious to know what action the Department is going to take. I told 
him that I felt that the committee should be called together again before any 
final decision by the Department was made. 

Will you, therefore, please contact Mr. Asbill so that a suitable date for the 
conference can be arranged? 

Sincerely, 
(Signed) THURMAN ARNOLD, 
Assistant Attorney General. 


NOVEMBER 12, 1941. 
Mr. JAMES J. COSGROVE, 
Continental Oil Co., Ponca City, Okla. 
Mr. Don EMERY, 
Phillips Petroleum Co., Bartlesville, Okla. 
Mr. JOHN E. GREEN, Jr., 
Gulf Oil Corp., Houston, Tez. 
Mr. Epwin 8. HALL, 
Standard Oil Company of New Jersey, New York, N.Y. 
Mr. BvELL F. JongEs, 
Standard Oil Company of Indiana, Chicago, Ill. 
Mr. C. I. THOMPSON, 
Ballard, Spahr, Andrews & Ingersoll, Philadelphia, Pa. 
Dear Sirs: Please refer to my letter to you of even date and the enclosures 
therein mentioned. 
Colonel Klein has requested that I advise you gentlemen that he desires to have 
a meeting of the negotiating committee on Monday, November 24, at 2 p. m., in 
his office. 
If for any reason this date will not suit your convenience, please advise me 
promptly by wire. 
With kindest regards. 
Very truly yours, 
(Signed) GerorGE W. Ray, Jr., Attorney. 


THe Texas Co., 
New York, N. Y., December 6, 1941. 
Mr. CHARLES I. THOMPSON, 
Ballard, Spahr, Andrews & Ingersoll, Philadelphia, Pa. 

Dear CHARLIE: I have today written the following letter to Messrs. Jones and 
Emery: 

“Yesterday afternoon Jim Cosgrove discussed with Messrs. Hall, Green, Thomp- 
son, and me a proposed substantial revision of paragraph V of the pipeline decree 
and a couple of other proposed minor amendments of the pipeline decree. We 
unanimously decided it would be better to have the committee submit our pro- 
posed drafts to Mac Asbill along the lines we decided on Thursday afternoon and 
then subsequently have Jim Cosgrove personally submit to the Department his 
proposed revisions to cover the Great Lakes situation. 

“Accordingly I telephoned Mac Asbill and arranged to submit our counterpro- 
posals to him on Tuesday, December 9, at 11 o’clock. Our group decided that I 
should do this as chairman of the committee unaccompanied by any of our 
members. 

“I am forwarding herewith five copies each of the December 5 drafts of the 
proposed decree in the Pipe Line cases and of the proposed decree in the Mother 
Hubbard case.” 

Very truly yours, 
(Signed) Harry T. KLEIN. 
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The United States of America filed its complaint 
herein on September 30, 1940: each of the defendante party 
to this Degree appeared and filed its answer to such complaint, 
and asserted the truth of ite anewer and ite innocence of any 
Violation of law; the plaintiff and the said defendants desire 
to avoid the expenses of a trial of the issues therein and the 
loss of time occasioned thereby; no testimony having bdesn 
taken, each of the defendants party to this Decree consented 
to the entry of this Decree without any findings of fact, 
upon condition that neither such consent nor this Decroo 
shall be considered an admission or adjudication that it has 
violated any statute; and tho United States of America by 
its counsel having consented to the entry of this Decree 
and to each and evory provision thoroof and having moved 
the court for this injunction, 

Therefore, it is ordored, »djudged and decreed as 
follows: 


ae 
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I, The court has jurisdiction of all parties to this 
decree; and for the purposes of this Decree and proceedings 
for the enforcement thereof, and for no other purnose, the 
court has jurisdiction of the subject matter hereof and the 


petition states a cnuse of action against said defendants, 


II. Tho defendant, American Petroleum Institute, and 
its officers, directors, members, committees, representatives, 


agents and employees, acting for or on behalf of the Institute 


be permanently enjoined and restrained from: 


(1) Engaging in any activity to raise, depress 
fix, peg, maintain or stabilize the prices 


of crude oil or any of its products. 


(2) Engaging in any activity to orevernt the 
establishment or maintenance of a free and 
open oil exchanze for the ourchase and sale 


of crude oil. 


(3) Promoting, sponsorinz or enzazing in any 
combination, ngreement or consniracy among 
those engaged in producinz, transporting, 
refining or marketing netroleum cr its 
products with respect te (A) srles ; rices 


of petroleum products, (6) miarzins allowed 


to jobbers, distributors or dealers of 


MSA05 O aS pt. 1, vo 
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Il. 


(4) 


(5) 


petroieum producte, (c) price difforentials 
betwoen and among various grades of petroleum 
products, (4) prices at which purchasers of 
potroleum products shall resell such products, 
end (¢) provisions in sales contracts. 
Promoting, sponsoring or engoging in any 
combination, agrooment or conspiracy among 
those engaged in producing, transporting, 
refining or marketing petroleum or its 
products to restrict or allocate quantities 
of crude 011 to be produced or the quantities 
of petroleum products to be manufactured. 

This provision does not prohibit the Institute 
or ite members from advocating or opposing 

the enactment of legislation or the promlgation 
of ordors ty duly constituted authorities, 
Promulgating and distributing any recommenda- 
tion, forecast or suggestion of the Institute 
as to (a) quantities of crude oil to be 
produced, to be maintained in storage or to 
be refined or (>) quantitios of petrolew 
products to be manufactured or to be main- 
tained in storage. This provision does not 
prohibit the onahade of information or 
argument to the Iatorstate 011 Compact 
Commission or any State or Foderal instrumentality 


+ 
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with respect to the nationwide demand for 
petroleum end petroleum products and sub- 
sequently publishing such information or 
argument which has become available for 
inspection by the public. 


IIIn Each major and secondary defendant perty to 
this Decree, its present and future subsidiaries and 
successors, and its or thoir officers, dircctors, agents. 
or employers, acting for or on its or their behalf, be 
pormanently enjoined and restrained from? 


(1) Acquiring control of doveloped or undevolopod 
crude-oil resurves in the United States 
Not any yd a 
; pursuant to ony conspiracy betweon or among 
defendants to croate a monopoly of rescrvos 


or to restrein competition of others in the 


acquisition of reserves. 


(2) Combining, conspiring or agreeing with respect 
to the quantities of crude oil to be produced, 
utilizec, or maintained in stornge, or the 

Viator prcietinn« quantities of petroleum products to be 
monufoctured, maintained in storage, or 
distribute’. This provision does not prohibit! 
written oasreonents with the United States, 

or complinnco with the written roquosts of 
duly cuthorized represont-tives of the United 
Strtos made pursunnt to some applicable 


~4— 
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Trl. 
provision of a Federal law or for the pur- 
pose of protecting government oil reserves; 
compliance with applicable and valid Federal 
or State laws, or valid rules, regulations 
or orders promulgated thereunder; well-spacing 
agrooments; the unitization of developed or 
undeveloped areas; or agreements respecting 
oil-producing propertios in which each of 


the parties have an interest. 


(3) Refusing to receive in pipelines crade:ofl 
or potroleum products with reespoct to which 
tariffs have been filed, which shall be 

c* legally tendered and offered for transporta- 


tion and legally requirod to be recoived in 


such pipelines. 


(4) Requiring producers, refinors or marketers 
of crude oi] or netroleum products, or 
othors, to sell their crude oil or petroleum 

cf ° : products as a condition to the acceptance 
of the same for transportation by any common 


carrior pipe Line. 


(5) Combining, conepiring, and agreeing to raise, 
depress, fix, pes, anintain or stabilize 


prices to be said for crude oil at producers’ 

? - 

i, dam wolle or at apthoring pipoline connections, 
or prices *t which crude of] is to be sold. 


«Be 
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rit, os ate 
ac aions Te widen 
(8) Jointly or collectively preventing or 
cia — aa 
? interfering with the establishment or main- 


tenance of a free and open oil exchanse for 


the purchase and sale of crude oil. 


(7) Combining, consoiring or agreeing, other 
than with connecting or participating 
carriers for the purpose of establishing 
joint or proportional rates, to fix and 

“es maintain charges for gathering, transporta- 

tion or storace of crude oil by gathering 
and inks pipelines, or for transportation 
or storege of petroleum products by pipeline. 
This provision does not prevent any defendant 
which may be a stockholder of any such vipe- 


line company from exercising its lawful rights 


>> 


as such, or prevent any director, officer, 
ngent or employee of any defendant from law- 
fully performing rights and duties of director, 
officer, agent or employee of any such pipeline 


ompany. 


(6) Permitting piveline companies owned or controlled 
by it, or causing pipeline companies, to combine, 
conspire or, agree to raise, depress, fix, peg, 
maintein or stabilize charges for gathering, + 


\- 
CA transportation or storage of crude oil or 


petroleum products by pipelines for the pur- 
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(9) 


(10) 


(21) 


ta-S-41 


pose and with the effect of restrainiag competition. 


Combining, conspiring or agreeing with competing common car- 
Tiers to fix the rates to be charged for the transportation of 
vetrclews products between common points of origin and destin- 
ation, or continuing in effect any rates pursuant to any agree- 
ment heretofore made which if hereafter? made would be prohibited 
hereby. 


Combining, conspiring or agreeing with cailroads or their 
representatives for the establishment and maintenance by such 
railroais of rail freight rates for the transportation of petro- 
leum products for the purpose or with the @ffect of eliminating 
competition between the defendants or betweem the defendants 
end others, 


Acquiring and mainteining control, by means of contragts, leases, 
pooling arrangements, charter parties end agreements, over tankers 
and barges owned by others, for the transportaton of crude oil 
and petroleum products, in excess of the capacity’ reesomabdly 
expected to be utilized by any defendant in its owm business, 

for the mrpose or with the effect of substantially lessening 


competition or creating a monopoly. 
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(lz) Combining, conspiring or agreeing with another defendant to 
fodlow the practice of distrituting petroleum products only ot. 
through such wholesale facilities (including bulk plants and 
water terminals) as are operated by vorsons, firms or corpora- 
tions whose buying, sclling and operating policios a defondant 


has tho right or ability to control. 


(13) Combining, conspiring or agrosing with another dofondant to wt 
Tollow the »ractice of distributing petroloum products only on" 
through servieo stetions or othor rotail cutlets overated by 
persone, firms or corporations wheee buring, solling and 
operating policies a defendant has tho right or ability to 


control. 


(14) Fixin: a price chargod, or «ranting eny discount from or robate 
upon any price, for any »cetroleun product sold to any purchaser 
for resalo (a) on the condition, agreement or understanding, 
writton or oral, that such purchaser shall not purchase or denl 
in the potroleum »roducts, morchandise, sus viics or other com 
nodities of any other person, or (b) bocauso such purchaser docs 
not purchase or deal in the vretroleun vroducts, nerchandi cc, 


supplics or other commodities of any  %thor percone 


(18) Bnforeing, threnteninz to colloet ponaltics under, or collect- 
ing ponrltice under, provisions in any contract, sumnmlenonts 
theroto, or modifications thoreof, with purchasore-f>r-reszle 


for tho salo to thom of netroloum products, merchandise, sum>lics 
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or other commodities, which obligate such ourchasers to buy all 


their requirements of any such commodity from the defendant 


with whom the contract is entered into; or entering into con- 


tracts with purchasers-for-resale for the sale to them, or 


making sales to them, of petroleum products, merchandise, 


supplies or other commodities on the condition, agreement, or 


understending that such purchasers shall not purchase or deal 


in the petroleum products, merchandise, sunplies, or other 


commodities of any competitor of the defendant~-seller. 


Entering into any term contract for the sale of any vetroleun 


products with any operator of a service station ( 


tail outlet performing the service station function) which 
contains fixed, or minimum, quantity requirements, unless sucl 
contract (a) shall set forth mtually agreed upon normal 
anticipated requirements of the nurchaser for any such products 


of the seller over the term of the agre:-ment, (») shall pro- 

vide thet the defendant agrees to sell him all such requirements 
and (c) shell further provide that the ourchaser shall have the 
option of accepting during the term of the contract not more than 


aac 


one-half of the stipulated requirements. This (roviston) hel 
not apply to any agreement with operators of service str*in 
or other retnil outlets who mey also be wholesalers or vit! 
onerntors of » Chain of 5 or more service stations, nor 4 
this provision »pply to prevent any defendant from enterin 
into an agreement with eny ourchaser-for-resnale for his re- 
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IIt. 


(17) 


(18) 


ta-S-y 


quirements (not specified as to quantity) of the seller's 


decignated trade-marked or branded products, 


jranting, giving or offering services or facilities to any 
purchaser of petroleum products for resale umon the condition 
that such purchaser exclusively handle or ex¢lusively deal in 


the motor fuel or petroleum products of the seller. 


Entering into or enforcing provisions of future contracts for 
sale of, or covenants in future deeds for transfer of title to, 
or provisions or covenants in future mortgnzes or trusts secured 
by, renl estate which obligetes or has the effect of requiring 
the owners or occupants of such real estate to purchase, deal 

in or use only the petrolem# oroducts, merchandise, supplies or 


other commodities of the defendant. 


Combining, conspiring or agreeine to refuse pr to cause 

any defendant to refuse} to sell motor fuel or cther petroleuw 
products to any operator or prospective operator of a ser 
vice station or other retail outlet because such operator 
denls in or handles, or proposes to deal in or hendle, the 
motor fuel or other petroleum products of more than one 
aupplier, or becsuse said operator lenses his service stration 


or other retail outlet from another supplier. 








1632 CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 





(20) Enforcing written or oral agreements or understandings, or 
provisions in leases which directly or indirectly require 
(a) that the lessee or sublessee of a service station or 
other retail outlet sell only the motor fuel, other petro- 
lews products, merchandise, supplies or other commodities 
sold, distributed or approved by the lessor; or (b>) that the 
borrower or lessee of a pump used in connection with the re- 
tailing of motor fuel shall sell at hie place of business only 
the motor fuel, other petroleum products, merchandise, supplies 
or cther comadities sold, distributed or approved by the lessor; 
or (c) that the lessee or sublessee of a service station or 
other retail outlet owned or leased by a defendant, shall store 
in or disponse through any equipmont therein installed only 
the potroloun products, merchandise or other commodities sold, 


iistributed or approved by the defendant, Tho foregoing res- 


- trictions do not prohibit any defendant from requiring a les~ 
e j e2 or borrower of such defondant's pumps for dispensing motor 
fuel to dispense through such leased or loaned pumps only the 


/_- 
le % motor fuel purchased from such defendant, where such lessce 


ue r borrower owns the service station or leases same from other 


than the defendant. 


-ll « 





CONSENT DECREE PROGRAM—DEPARTMENT OF JUSTICE 1633 
Ss NS 


Til. 


(21) Combining, conspiring, or agreoing with another defendant 
page with respect to the adoption of uniform provisions of con- 


< ‘ 


a tracts for the sale of petroleum products, jot x 
pate op 
wrt. one 


(22) Corbining, conspiring or agreeing to force, induce or coorce 


” 


-¥ 


A 
wholesalers or retailers of petroleum products to sell, 
lease or otherwise transfer control of wholesale or retail 


arketing facilities to a defondant or defendants. 


1" 
se gpa 


(23) Combining, conspiring or agrocing to force, induce or coerce 
existing or prospective retailers of petroleum products to 
sell, lease,or otherwise transfer control of facilities for 


the marketing of petroleum products at retall to a defendant 


i 
or defendants, 
(24) Combining, conspiring.or agreeing with railroad companies 

for the latter to refuse leases for, cancel existing leases 

for, or raise rentals on, sites on which are located or 

may be located trackside sorvice stations for the purpose 

of eliminating competition of trackside service stations, 

This provision is not intended to enjoin compotition for the 


acquisition of sites in tho normal and ordinary course of 


business, 
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(25) 


Eater into any leases, sudleases.or renewal lesses for, or 
agreements for the oneratirn of, service stations or other 
retail outlets owned by cr under lease t> a defendant, fot 
term of less than three years unless defendant's richt of 
possessicn shnll socner terminate cr unless the lessee or 
operator shall in writing request a shorter tern; er include 
therein provisions permittins the defendant to cnncel forth- 
vith for the breach of any term, contition,or covenant rhich 
shall be unrersenable or eleewhere herein presidites.,  Sne!} 
leases oF agreements may contain provisions “hic ermit the 
lefendant te cnnce) without cnuse on any annual annivere try 
tate by <sivinz the lessee or operstor net less than % ret 
prior written notice of ite intention te cancel or enid ant 
and shall contain »revisiene rrantin: such cancellation richte 
to the lenssee or operater os may be mutunll*’ *zreed uoon 


tween siii lesree or onerator aad th: tefeniant. 


Terminatin:s (ss lesser) lenee for, sublease frr, or nzreenent 


for the operaticn of, a service station or other retril ctlet 


(vefore the expirstien of the full term thereef) unless ( 

the terninsti de fer the breneh of 7 tern, cenditicn or 
covenant not eleerhere in thie decree prohibite? er (hb) the 
lessor shill <ive the lessee not less t ) Anwe!l noti in 








lll 
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(29) 


(39) 


(31) 


Condinin:, censpirin« and azgreein: to raise, depress, fix, 
pez, maintain.cr stabilize by any means whatsoever (n) 
sales prices for netrelew: products, (b) marvrins allered 

te jobdvers, distributers sn4 cenlers in petroleun products, 
(c) price differentials between anid anong various erates 
of petroleun products, (4) prices at which purchasers of 
petrolew: products from said defendants resell such rro- 


ducts er (ve) prices and quotations revorte? to trete journals. 


Continin:, eenspirir.s:, or agreein; vith another defendant 
to establish or mintnin formulas, factors, bases. or poli- 


cles to de used in pricing petrolem products. 


Conbdinin:, conspirin: or agreein. te preneote, ormnize ani 
utilize, or knovinely participntiz ai purebasin« proeracs 
for the purpose or with the effect of oreventir: etrolew 


preducts from beinz selt in free and cometitive markets. 


Conbdinin;, conspirins or agreein= to vromote, sponsor, 

cnrry out or trke part in (mn) any procren cr orranzement for 
the establishment nnd maintenance of prices for netrelewn 
products, or (b) sny program, schene, arransenent or device 
by which defercants follow prices poate’, published, an- 
nouncec, or used by selected defendants or others for the 
srle of petroleum products in the Unite’ States or any »rea 


thereof. 


Makin, or causing te be made, inspections and surveys for 
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a 


4. o 


af ce? 


(3%) 


the purpose of avcertninins the identity of resellers eho 


sell at prices less tenn 39 postei sn¢ charged by the 
throne 06 ‘en CF) 
‘efeniants, and reportin~ the identity of a price cuttin: 


reseller to ancther cemnany that is his suorliier. 
Ake oF 


a“ 
wo 


Combinin:, conspirin: or agreeing on prices for retroleun 
6 


, Of 


products to be submitted as bids on contrnets fer the our 
chane recutremente of petroleum products or rominatir:, selec 


ting or desimatir.: the low bidter on such roculrementa,. 


Sellin , or distributing netrolewn protucts ur’er a defendant's 
widely advertised bran’ in a siven sre then in fact such 
petroler protucte “o not meet the spreificationse and quality 
of the bran’ which te hel4 out te the public in such area ns 
representin reducts manufactured untor the specifications 
posted or advertiee’ ty defendant. This provision dees act ore 
hitit variations fron specifications rc Tester ther those re- 
maltin: fren food mnufacturin: practices, er deterioration cf 


merchaniise after manufacture or aceitental contamination, 


Cenbinin;, conspiring and agreeing with ancther ¢efendant (n) 

te chars rurePasers of petroleum oroducta prices prevail~ 

inq at any ntoptet hese ooints remrdless of roint of ericin 

or manufacture of such products er (>) te chart such pur- 
chasers all-riil freicht rates fro > the aiented points te pur 
chasers' iestinations regardless of the freicht rotes in effect 
from the actual point of origin and the actun] retheds of trane- 


porteticn used tc move such products tc ourchasers' 4estinations, 


-15- 
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Til. 


or the charges actually incurred in making such delivery 
to purchaser. 


(35) Requiring purchasers te resell petroleum products at prices 
c( designated by a defendant, or insisting upon the maintenance 
by purchasers of a price differential between a defendant's 
promium grade motor fuel and its regular grade motor fuel, 


whother or not tetracthyl lead is contained as a blending 
fluid. 


(36) Causing defendant Ethyl Gasoline Corporation to refuse 
tetracthyl] lead blending licenscs to refiners and othors 
who soll petroloum products at prices below the prices 


at which any defendant sells its petroleum products. 


(37) Requiring any purchaser of motor fuel for resnle, as 
a4 conditicn of the continuance of his source of supply, 


to doal in products othor than motor fuel. 


IV, Ench major and secondary defendant party to this 
decree, its present and future subsidiaries and successors, and its 
or their officers, directors, agents or employors, acting for or 


on ite or their behalf, be ordered and directed tot 


(1) Tako, and cause its subsidiaries to take, such 
affirmative action as may be necessary to comply 
with each and every provision of this decree which 
shall be applicable to such defendant or its 


subsidiarios. 


-1h 
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(3) 


Notify the other contracting parties by 
registered mail within 60 days following 
the ontry of this decree that it will not 
eaforce any provision in any oxisting con- 
tract or ngroament, written or oral, to 
which it nay be a party requiring producors 
of crude oil or petrolewm products to soll 
or otherwise transfor titlo to the cruie oil 
or potroleun products tondorod for shinont, 
ns a condition to the acceptance of such 
crude oil or petroleum products for transportna- 


tion by common carrier nipe line. 


Whore a defendant loneos or loans underground 
roceptacles, or other underground equipmont 
for storing and dispensing motor fuols to an 
operator of a servico stntion either owned by 
such operator or lansed by hin from a third 
party, soll for cash such loased or lonnod 
equipment at cost installed loss 10% annual 
tepreciation or at 25% of auch cost (which- 


ever price nay be hicher) to the lessee or 


> 


dorrower thoreof upon recoipt of a written 

mi fide offer from such lessee or borrower 
of his desire to murchaee such equipnent, or 
on 30 days’ writton notice from such lecser or 
borrower ranove such equipment at dofondant's 


CXpenscoe. 


-17= 
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IV. fast 
(4%) Furnish to the other contracting party a duplicate 


original or true covy of every written contract 

entered into hereafter which provides for the future 

colivery of potroleun products having a value as fixed 

in said contract in excess of $100, and of every executed 

lease, or contract for operation, of a service station. 

Vv. Each major and secontary 4efenéant party to this Decree and 

each of thoir present and future subdsi‘iarios ani successors, which now or 
hereafter, either intiviiually or jointly with others bound hereby, owns or 
operates a common*carrier pipe line engaged in the transportation of crude 


of] in interstate commerce be or‘ere* ant directed? 


« te 
(1) % provite and furnish rensonable facilities ant a8 ¢ 
connections for recoiving, transporting, inter- - ‘ 
changing and delivering crude of] as required i _ Ca é 
by lew and make such fncilitios and connections ta 
availobdle on equal terns to all shippers who A 


comply with the provisions of duly filed and 
published tariffs and the rules and reguiatioas 


therein contained. 


(2) To inelude in all duly filed ané lawfully 
published tariffs, in a@dition to other nat- 
ters custonarily and properly a port thereof, 
Teasonable rules and regulations, subject to 
the approval of duly authorized Poceral ant 
State regulatory authoritios, respecting: 

(n) specifientions of erude oil to be Te 

ceived and transported, in euch terns as 

will not exclude goo? nerehantable crude oil; 

(>) apportionment, when erude ofl tendered 

and actually ready for shipment is in oxcess 
-1ls 


98505 O—4S8—pt. 1, vol. 2 52 
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of the quantities of crudo of] which can 
be immedintely transported, (c) minimum 
tenders, not exceeding 5,000 barrels, of 
erude oil having the charocteristics of 
tho common stock crude ofl being currently 
transported, and (4) tanknge necessarily 


incident to transportation of crude oil. 


VI. Each major ond secondary dofendant party to 
this Decree, and ench of their present and future sub- 
sidinrics aw successors, which now or horenfter, cithor 
individually or jointly with others bound horeby, owns 
or operates a common carrier pipe lino engeged in the 
transportation of gasoline or other potroleum products 
in interstate commerce be ordored and diroctods 

(1) 0 provide ond furnish as required by lav, 

reasonable frcilities and conrections for 
roceiving, trensporting, interchanging and 
delivering gosolino and such othor petroloun 
products with rospect to which tariffs my 
be filed, and make such faocilitios and con- 
nections available on equel terns to oll 
shippers who comply with the provisions of 
duly filod and published tariffs and tho 


rules and rogulatione thercin contcincd. 


-19= 
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(2) 


To include in all duly filed and lewfully published 
tariffs, in addition to other matters customarily 
and properly a nart thereof, rersonable rules and 
reeulations, sudject to the approval of duly 
authorizod Federal and State regulatory authoritics, 
reepecting: (a) specifications of grsoline ané@ other 
petroloun products to te received and transported, 
in such terms as will not oxeludce cood norchantable 
wascline, or other petroleum products with respect 
to which tariffs my bdo filed, (>) apportionnent, 
when oncoline or other »etroloun vroducts tendered 
and ectunlly rerdy for shipment aro in oxcoss of 

the qunntitice which cen be immediately transported, 


(c) miniaun tenders not exceeding £,900 barrels of 


asolinc or other vetroloun products havin: the same 
specificntionse ne th nsoline or other netroloun 
roduets ing trenencrted; and (4) tankece necessrri- 
ly incident to tronsportetione 

Nothing ntninod in this Decreo shall de constmed 


A reonent otherwise lawful betwoon (a) 9 defe t 
+ % 44 npdi oe h P + + - .- 
i Yelainri ’ = % 1 
tinted with it throuch common owershi r mernt- 
i t, r ( t i i wf fen & t, 
ficerc, iy + » ‘ l - P 
: ,_\ 
1 x t a . , oy . 
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(2) Any defendant which may be a stockholder of any 


(3) 


defendant from exorcising ite lawful rights as 
such, or prevent any director, officer, agent or 
employee of any defendant from lawfully performing 
rights and duties of director, officer, agent or 


employee of any such defendant. 


Contracts or agreements prescribing mininun 

prices for the resale of a commodity which 

bears, or tho latol or containor of which bears, 

the trade mark, brand, or nane of the producer 

or distributor of such commodity ond which is 

in free and open coupetition with commolitios 

of the same reneral class produced or distributed 

by othors, when contracts or egreements of that 
description are lawful as applied to intrastate 
transactions, under any statute, law, or pudlic 
»olicy now or hererfter in effect in any State, 
Territory, or the District of Colunbie in which 

such resale is t>s be mide, or to which the com 
nodity is to be traneported for euch resale: 

Provided, that such contract or agreonent shall 

not »rovide for the establishment or unintenance 

of minimum reeale vrices on any commodity herein 
involved, betweon menufacturors, or detween producers, 
or between wholeanlers, or between brokers, or betwoen 
factors, or »°¢twoen retailors, or between persons, 


firns, or corporatione in cornpetition with each 


a 
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VIII. For the purpose of securing compliance with 
this Decree, and for no other purvose, duly authorized 
representrtives of the Department of Justice shall, on 
written request of the Attorney General or an Assistant 
Attorney General and on reasonable notice to the de- 
fendants made to the orincipal office of the defendants, 
be vermitted, subject to any legally recognized vrivilege, 
(1) access, during the office hours of the Aefendants, 
to all books, ledgers, accounts, correspondence, memoranda 
and other records and documonts in the possession or under 
the control of the defondants, rolatize to any matters 
contained in this Decree, (2) subject to the reasonable 
convenionce of the dofendants and without restraint or 
intorforence from them, to interview «fficers or omployoes 
of the defendants, who may have counsol present, regard- 
ing any such matters, and (3) the defendants, on such ro- 
quest, shall submit such reports in respect of any such 
matters as may from time to time be reasonably necessary 
for the proper enforcement of this Decree; provided, 
however, that informetion obtained by the means permitted 
in this paragravh shall not be divulged by any representa- 
tive of the Department cof dustice to any pm reon other than 
a duly authorized representative of the Department of 
Justice except in the course of legal proceedings for the 
purpose of securing compliance with this Decree in which 
the United States is a party or as otherwise required by law, 

IX, Jurisdiction of this ceuse is retained for the 


purpose herein referred to in Article XII hereof and for 


- 22- 
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the pwrpose (a) of enabdlins any of the parties to this 
Decree to make application to the Court at any time for 
such further orders and directions as may be necessary 
or spproprinte in relation to the construction or carry- 
ing out of this Decree, (>) for the modification hereof 
upoh application of any of the defendants or other prrtics 
bound hereby to conform this Decree to any Act of Congress 
enacted after the dete hereof or to any decision of any 
court permitting practices hereby prohibited, (c) for the 
enforcement of compliance herowith and the punishment of 
violations hervoof, and (ad) in the interest of National 
Defense so that prohibitions herein contained inconsistent 
therowith may be modified or vaerted. 

X. After four vorre from the dete of the entry 
of this Deerce, rny defendant or other perty bound hereby 
moy opply to the Court to vnerto this Decree or any 
portion theroof or modify sny provision thercoof on the 
éround that the commission or omission of any of the 
merooments, acts or prectices horcin prohibited or re- 
quired under the economic or competitive conditions cxist- 
ing at the time of such opplication do not constitute an 
unrensonable restraint of trndo or commerce among the 
states in petroloum or its products within the menning 
of the Shorm-n Anti Trust Low, as omendod to the date of 
such opplication, reg:-rdless of waethor or not such economic 
or competitive conditions are new or unforeseen. Juris- 
diction of this ceuse is retained for the furthor purpose 
of granting or denying such epplicrtions rs justice may 
require. T provisions of this parngraph nre in addition 


=23~ 
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to and not in limitation of the provisions of any othor 
poragraph of this Decroc, 

XI, This Decree shall have no offéct with respect 
to the activitics and practices of the parties bound 
horeby in intrastate commerce or in foreign commerce 
provided euch activities and practices are not in the 
course of interstate comserce, 

XII, This Decree and the restrictions herein 
contained shall at all times be construed and enforced 
in the light of the following facts: 

Under date of May 27, 1941, the Prosident of the 
United Stotes by virtue of tho authority vested in hin 
ne chief executive has declared by Proclamation Mo, 2487 
the existence of an unlimited national omergency and has 
in conformity with his emergency powors named Secretary 
of the Interior Harold L, Ickes as Petroloum Coordinator 
for Untionnal Defense, The Attorney General of the United 
States therenfter wrote his letters of Juno 3, 1941 and 
Juno 18, 1941 to the Potroleum Coordinator incorporating 
vy reforence therein his letter of April 29, 1941 to 
the General Counsel of the Office of Production Managonent 
(which letters are horewith appended’ as exhibits); tho 
Petroleum Coordinator exercising the power and authority 
reposed in hin by tho President has recommended and it 
is anticipated will recommend hereafter thas sone or all 
of tho defendants conter into and carry out vo ricus and 
sundry activities in tho interest of national dofonse as 


‘vill other governmental agencies deolegnted by the President 


- 46 
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XII, 
to carry out national defense objectives. 
‘ae Nothing in this Decree shall be construed to 

restrict or prohibit in any way any action taken by any 
defendant, its successors, subsidiaries or employes within 
the fair intendment of and in good faith pursuant to a 
written request or recommendation of the Petroleum Co- 
erdinator for National Defense, the Supply Priorities 
and Allocations Board, the Office of Production Managenent, 
thé Office of Price Administration, or any other agency 
or authority designated by the President or Congress to 
function in aid of national defense or the prosecution of 
any war, provided that such action has been approved in 
writing by the Attorney General of the United States and 
such approval has not been withdrawn or cancelled; on the 
contrary and notwithstanding other provisions of this 

_ Deeree, any action taken by any defendant in such namer 
sanll be and hereby is specifically permitted, 


tars a! 
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DEcEMBER 8, 1941. 
Re U. 8. v. A. P. I., et al. 
Mr. Roser C. CoLiey, 
President, the Atlantic Refining Co., Philadelphia, Pa. 


Dear Mr. Cottey ; The negotiating committee was in session most of last week 
in New York and carefully reviewed the entire Elkins Act and antitrust situa- 
tions, and this letter constitutes a brief report upon the procedure which the 
committee proposes to follow. 

PIPELINE CASES 


As I have previously told you, the Department of Justice insists upon certain 
minor changes in and additions to the proposed decree settling the Elkins Act 
controversy. Prior to the meeting of the negotiating committee, Mr. Hall and I 
had studied the proposed amendments suggested by the staff and had revised 
them so as to eliminate parts thereof which we knew would be objectionable to 
the industry. 

I enclose for your information two mimeographed copies of the final judgment 
as now revised, in the form in which it has been approved by the entire commit- 
tee. The revision does not depart in principle from the draft heretofore approved 
by the industry. New sections have been added and are numbered X, XI, and 
XII. In the opinion of the committee, these sections would impose no duties upon 
the industry which are not already imposed by the Interstate Commerce Act. 


ANTITRUST CASE 


You will recall that the staff suggested a temporary decree in U.S. v. A. P. I., 
et al., which, if entered, would be effective until June 15, 1943, at which time the 
litigation would have been proceeded with. 


This suggested solution is not acceptable to the negotiating committee for two 
reasons: First, the decree proposed by the staff was codelike in its nature and 
contained numerous provisions embodying economic principles which would have 
required substantial and radical changes in present method of marketing. Sec- 
ond, a majority of the committee felt it would be dangerous to accept any form 
of drastic decree even for a short period of time because the court, upon final 
hearing, could not help but be conscious of the fact that the industry had pre- 
viously by agreement abandoned certain practices alleged in the bill to be 
monopolistic, and would probably enter a final decree at least as severe as the 
one to which the industry had agreed as a temporary expedient. 

For these reasons the committee has prepared a proposed final decree for sub- 
mission to the Department of Justice, intended as a final settlement of the entire 
antitrust controversy. I enclose two copies of this document for your infor- 
mation. In drafting this decree, the committee bore the Sherman and Clayton 
Acts in mind and sought to prohibit only practices which are already prohibited 
by law. I do not think that either you or your officers concerned with production, 
transportation, or marketing will find much in this decree which your company 
is not now endeavoring to follow in practice. 


FUTURE PROCEDURE 


The committee is opposed in principle to further prolonged discussions with the 
Department of Justice and at the conclusion of its sessions last week requested 
Colonel Klein in his capacity as chairman to take copies of the enclosure to 
Mr. Arnold and his staff and present them as proposals for final settlement 
which the negotiating committee would be willing to recommend to the industry. 
In presenting these documents, Colonel Klein does not plan to engage in any 
discussion whatever. On the contrary, he intends to state that the revisions 
constitute the full extent to which the committee is willing to go in disposing 
of the litigation. 

It is my expectation that the staff will find the revision of the Elkins Act decree 
acceptable in principle. I fear that, unless the declaration of war against 
Japan has changed the situation, the staff will not accept the proposal for the 
settlement of the API case. I am still hopeful, however, that Mr. Arnold and 
the Attorney General will be willing to settle the pipeline cases without a con- 
temporaneous settlement of the antitrust case. 
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GREAT LAKES PIPELINE SITUATION 


As you know, negotiations are pending between most of the stockholders of 
the Great Lakes Pipeline Co. and Morgan, Stanley & Co. for a public offering of 
a substantial majority of the stock of the former. As this matter involves what 
the staff terms as “divorcement” of pipeline ownership, the Department of Justice 
is anxious to assist these negotiations. Counsel for the bankers have suggested 
the inclusion of certain additional paragraphs in the Elkins Act decree which 
refer only to the rather isolated situation of a pipeline operated by a number of 
major companies jointly. As the proposed additions to the decree do not affect 
companies which (like the Atlantic) operate pipelines as wholly owned subsid- 
iaries, the committee has authorized Mr. Cosgrove separately to negotiate with 
the Department of Justice for the inclusion of the provisions desired. If these 
provisions are acceptable to the Department, they will be added to the decree 
as it is now written. 

Sincerely yours, 


THE Texas Co., 
New York, N. Y., December 11, 1941. 
Personal and confidential. 
Mr. C. I. THOMPSON, 
Ballard, Spahr, Andrews & Ingersoll, 
Philadelphia, Pa. 


DEAR CHARLIE: On Tuesday, December 9, I submitted to Mac Asbill in 
Washington 10 copies of each of the 2 drafts of proposed decrees, of which I 
forwarded you copies with my letter of December 6. 

The war with Japan has apparently caused Mac Asbill to have an altogether 
different viewpoint of the oil companies’ position than that held by him for- 
merly. I called on him at 11 o'clock and we were in continuous session without 
interruption until about 1:30, a large part of the time having been devoted to a 
discussion of the war. 

He seemed to agree with me that it was rather inconsistent for one depart- 
ment of the Government (Justice) to be trying to hamstring one of the most 
essential (if not the most essential) industries to a successful prosecution of 
the war, while at the same time other departments of the Government were 
endeavoring to secure the closest kind of cooperation among the companies in many 
ways, in direct variance with the restrictions desired by the Department of 
Justice. 

We canvassed the possibility of the Department, under existing conditions, 
dismissing both the Pipeline and the Mother Hubbard cases without prejudice, 
but Mac did not think this would be feasible. He intimated, however, that it 
might be possible to have the Department enter a decree in the Pipeline cases 
and indefinitely postpone the Mother Hubbard case. I informed him that, while 
our committee was willing to recommend to the industry acceptance of the two 
drafts of decrees which I left with him, it was my personal opinion that since 
hostilities had opened the industry would not accept either draft at this time. 

He seemed to be anxious to sever his relations with the Department as soon as 
possible, but stated he would not leave until he felt that some satisfactory 
disposition of the Pipeline cases had been arranged. 

I told him that in my opinion the only possible solution at this time was 
for the Department to accept the Pipeline decree we had already submitted 
to the industry and on which we had obtained the signatures of counsel for 
practically all of the companies; that I felt on about a week’s notice we could 
probably obtain authorization from the defendant companies to proceed in the 
Pipeline cases on the basis we had heretofore agreed upon with the Department. 

However, if the Department desired any amendment of this decree, even along 
the lines of our draft of December 5, it would be absolutely necessary for us to 
refer the entire subject matter back to the industry and counsel. I told him 
that I personally did not feel at all sanguine that we could obtain the industry’s 
approval of either the December 5 draft in the Pipeline cases or in the Mother 
Hubbard case. 

In our conference, I emphasized repeatedly that I felt that the only thing 
that could now be done with the Mother Hubbard case was either to dismiss 
it or postpone it indefinitely, and that the only decree in the Pipeline cases 
that could now be had was the one already approved by the industry. 
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Mac promised to study the drafts we had submitted, but stated that inasmuch 
as Thurman Arnold was leaving town that day for about a week, he probably 
would be unable to give us a definite reply for about 10 days or 2 weeks. He 
indicated that he was anxious for the good of the country and in order to 
settle his private matters to dispose of the Pipeline cases promptly, if he 
could do so in a satisfactory manner. 

Yesterday I was advised through a grapevine source that after our con- 
ference on Tuesday Mac seemed to be impressed for the common good with 
the necessity of getting these Pipeline cases out of the way, and that he seemed 
disposed to be quite reasonable in his views. If and when I hear anything 
from him on the subject, I will advise you promptly. 

Very truly yours, 
(Signed) Harry T. KLEIN. 


DECEMBER 24, 1941. 
Rosert H. Couey, 


Chairman, Atlantic Refining Co., Philadelphia, Pa. 


Dear Mr. CoL_tey: As chairman of the industry negotiating committee ap- 
pointed by you nearly a year ago for the purpose of attempting to agree 
with the Department of Justice upon an amicable disposition of the Elkins 
Act and antitrust litigation, it gives me pleasure to submit the following brief 
report: 

The consent decree finally disposing of the very substantial Elkins Act claims 
was entered yesterday in the form approved by the industry at the meeting 
called by you and held in August and in the form signed by counsel for defendants 
on September 16. One thousand copies of the bill of complaint and final 
judgment are now in the course of being printed and will be distributed among 
counsel for the defendants within a few days. 

Contemporaneously with the entry of the Elkins Act decree an order was 
signed by court extending the time for filing answers, motions, or other pleadings 
in United States v. American Petroleum Institute et al., until July 20, 1942. 
This action was taken by the Department at the request of the negotiating 
committee and because rapidly changing conditions in a war economy had 
convinced both the Department of Justice and the committee that any permanent 
settlement of the problems involved in the antitrust case is now impractical. 
The committee anticipates that further lengthy extensions in this suit can and 
will be obtained during the continuance of the war. 

The negotiating committee is conscious of the fact that the Elkins Act 
judgment contains certain ambiguities and that various provisions must, from 
time to time, be construed by the various defendants. Upon receipt of written 
questions the negotiating committee would be glad, from time to time, to meet 
and give its opinion upon matters of interpretation in the light of its knowledge 
of the background of the phraseology used. 

Very truly yours, 
(Signed) Harry T. KLern, Chairman. 


DECEMBER 26, 1941. 
Harry T. KLEIN, Esq., 


Executive Vice President, 
The Texas Co., New York City. 


DEAR COLONEL KLEIN: Your report of December 24 announcing the decree 
bringing to a close the long negotiations covering the so-called pipeline suit has 
been received and sent out to the oil companies involved. 

May I take this occasion, on behalf of the oil industry, to express great 
appreciation and feeling of indebtedness to you for your willing service and 


fine leadership as chairman of the negotiating committee throughout these trying 
months of 1941. 


With kindest regards, I am, 
Very sincerely yours, 
(Signed) Rosert H. Coo.ey. 
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JANUARY 1946 
MEMORANDUM 


The meeting of executives and attorneys of oil companies involved in the 
so-called Mother Hubbard suit, called by Mr. Colley’s letter of January 15, 
1946, was held in the board room of the American Petroleum Institute in 
New York City at 11 o’clock in the forenoon of January 30, 1946. What is 
believed to be an accurate list of those present is attached to this memorandum. 

Mr. Colley called the meeting to order, stating that it had been approximately 
5 years since the group had been called together to first consider the Antitrust 
Division’s suit. At that time a negotiating committee was appointed, resulting, 
after many months of discussion and negotiation between the committee and 
the representatives of the Justice Department, in a consent decree affecting 
the pipeline phase of the suit. Now that the broader phase of the suit, cover- 
ing purchasing, refining, marketing, and transportation, has been reactivated 
by the Justice Department, Mr. Colley felt that it might be incumbent upon 
him to assemble the group again for the purpose of determining whether or 
not the industry wishes to take any group action. 

Mr. Colley stated that he had invited the members of the original negotiating 
committee to a meeting in New York a week or 10 days ago and at that meeting 
the committtee had expressed the opinion that a meeting of executives should be 
called and that it should be recommended to them that a cooperative, exploratory 
effort should be instituted. Mr. Colley stated that he felt there were several 
decisions which. should be made by the group today: 

(1) Should there be a cooperative effort to ascertain what was in the minds 
of the Attorney General and his staff in the Antitrust Division of the Justice 
Department? 

(2) If such an effort should be made through a Negotiating Committee, how 
such a committee should be appointed, and whether or not the executives wished 
to accept the offer of the original committee—subject to some replacements—to 
continue its work. 

Mr. Colley stated he wished to make it plain that no one should construe a 
decision by the group to appoint a committee at this time to explore with the 
Justice Department as implying that any company would be expected to join any 
procedure recommended by the Coordinating Committee, nor should it be con- 
strued that any company would be expected to join in defense, in case the suit 
comes to trial. He stated it was quite conceivable that defense would be carried 
on either by individual companies or any small groups, depending upon the in- 
terest of particular companies. 

Mr. Colley stated that before these questions were decided he thought the 
group should have a report and recommendation from the existing Negotiating 
Committee, and, to this end, he called upon Colonel Klein, chairman of the 
committee, to talk. 
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Colonel Klein reviewed the work of the committee, stating that in addition to 
the pipeline settlement the Negotiating Committee had spent weeks and months 
on the broader phases of the suit but had found the ideas of the Justice Depart- 
ment at that time quite unacceptable. He felt, however, that the industry would 
be wise to enter into discussion and exploration again with the representatives 
of the Justice Department. He felt nothing could be lost by so doing and some- 
thing might be gained in an understanding of the issues. 

Colonel Klein finally made the motion that the group, by resolution, empower 
Mr. Colley, as chairman, to appoint a Negotiating Committee, the committee to 
be instructed to make contact with the Justice Department and to explore to the 
extent that they consider justified and at such time as they feel desirable to ask 
for a reconvening of this group to receive recommendations from the committee. 
It was clearly understood that the committee was not authorized to commit the 
industry in any way; that their authority extended only to making recommenda- 
tions to the industry. 

This motion was seconded by Mr. Jacob France. Discussion was then held. 
A number of people expressed viewpoints. Mr. van der Woude expressed the 
viewpoint that the contact should not be made by a committee of lawyers, but 
should be on the executive level with the Attorney General. Mr. Hines Baker, 
speaking for Humble, felt that there should be no negotiations which implied 
that the industry was willing to accept any form of consent decree. While he 
had no objections to exploration, he said that he could not conceive of any con- 
sent decree that would be acceptable to Humble. Mr. Searles, attorney for the 
Pure Oil Co., expressed much of the same viewpoint, but even felt that contact 
for discussion might be undesirable. Mr. Colley then read a letter of January 26, 
1946, from Mr. McAfee, general counsel for the Standard Oil Co. (Ohio), stating 
that Mr. Holliday had talked with him on the telephone and supported Mr. 
McAfee’s conclusions, and that Mr. Colley told Mr. Holliday he would be glad 
to read the letter at the meeting. 

At this stage Mr. Boyd told the meeting that he had had several discussions 
with the Attorney General, Mr. Clark, with whom he had a longstanding friend- 
ship. He stated he was sure that the Justice Department would very much like 
to have a committee of the industry sit down with them and discuss the subject ; 
that while it was politically impossible to dismiss the suit, he felt that they 
would be glad to find a satisfactory way of obviating a long litigation. He stated 
that he had thought a committee would find a definitely changed environment 
in the Justice Department, with many ideas quite different from those they en- 
countered some 5 years ago. 
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Finally, Colonel Klein's question was put to e vote and passed with no dis- 
wmting voice, 

Mr. Colley then stated that he thought the group would like te know the names 
of the Committee sembers before leaving the meeting. He then stated that he was ap-— 


pointing? 


James J. Cosgrove, keq., Vice President & General Counsel, 
Continentel 011 Company 
~ Get 


\ o 3, Derwin, Esq., General Counsel, The Texas Company 
Bi / Bon Emery, teq., General Counsel, Phillips Petroleus Company 
Edwin & Hall, Eeq., Vice President, Standard 011 Company of New Jersey 
Buell F. Jones, Beq., Generel Counsel, Standard 011 Company (Indiana) 
Carl Kieser, teq., Socony-Vacuum O11 Company, Ine. 
David Searles, Eeq., The Pure O11 Company 
P, 0, Settle, Eeq., Assockate General Counsel, Gulf 011 Corporation 
Charles I, Thompeon, Esq., The Atlantic Refining Company 
After this announcement, Mr. Foster, who wes present representing Phillipe Petro- 
lewe Company, said he brought « seseage from Mr. imery saying thet he would be unable te 
serve on any Committes, if asked, and that should the industry desire somebody fros the 
Phillips Petroleum Compeny on the Committee, he, Mr. Poster, hed been designated as such 
representative. Mr. Colley thanked nis end expressed regret at ur. Eeery's withdravel 
and said he would take the question of Mr. Foster's appointaent under advisement and infors 
his later. 
Mr. Pew said that although Colonel Klein hes told us he so longer could serve on 
«© Committee, he urged that Colonel Klein et least scoompany the group on their first visit 
to the Atterney General. After some discussion, Colone) Klein agreed to make this first 
trip to Yashington. 
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Mr. Golley ther asked if there were any other questions for discussion ané 
after asking the Secretary - Mr. Thompson - to convene the Segotiating Committee iame- 
diately following adjournsent, he adjourned the seeting, 


Dicteted by Mr, Robert H. Colley 


Janvary 31, 1946, 
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EXECUTIVES’ MEETING, JANUARY 30, 1946 


Frank W. Abrams Harry T. Klein R. G. A. van der Woude 

Hines H. Baker A. W. Peake O. J. Dorwin 

W. R. Boyd, Jr. T. E. Sunderland R. L. Foster 

Robert H. Colley J. Howard Pew Edwin 8. Hall 

Schofield Andrews, Esq. J. Blair Moffett Buell F. Jones 

J.C. Donnell II P. C. Spencer Carl Kieser 

J. Frank Drake Rupert Thomas David Searles 

Jacob France W. G. Violette P. O. Settle 

Nelson Jones Charles G. Middleton Charles I. Thompson 
May 1946 


DEPARTMENT OF JUSTICE, 
Washington, D. C., May 9, 1946. 
Re United States v. American Petroleum Institute, et al. 


CHARLEs I. THompson, Esq., 
Ballard, Spahr, Andrews & Ingersoll, 
Philadelphia, Pa. 

Dear Mr. THompson: At a conference between members of my staff and the 
consent decree exploratory committee of the defendants in the above case on 
April 18, 1946, it was proposed that we advise the committee what we considered 
to be essential in a negotiated decree in the case. We assume that the com- 
mittee is aware that it is not the policy of the Department to submit proposed 
drafts of consent decrees to defendants in antitrust cases, or even to suggest the 
terms of such decrees. Proposals of that sort, of course, must emanate from the 
defendants. Because, however, there have already been extensive negotiations in 
this case which were suspended because of the war, and because it is important 
to all of us to know whether resumption of such negotiations will be at all fruit- 
ful, we feel warranted in suggesting what we believe must be the broad objec- 
tives of an acceptable decree. Knowledge of these may assist you in obtain- 
ing the views of the many companies in the case and in submitting, if you wish, 
concrete proposals intended to achieve these objectives. 

It should be understood that the points discussed below are intended to in- 
dicate the sine qua non of any decree acceptable to the Department, and are not 
intended to be an exhaustive statement of what should be embraced within a 
decree. We have not, for example, set forth the numerous provisions which the 
decree must contain to enjoin the unlawful concerted action alleged in the com- 
plaint. Such provisions have already been the subject of negotiations and are 
now embodied in preliminary drafts of the decree which you have submitted 
during prior negotiations. There are, in addition, subordinate matters involved 
in the complaint which will require treatment in any decree. Furthermore, mat- 
ters of major importance not discussed here may develop in the course of our 
negotiations and we, of course, reserve the right to insist that such matters be 
covered by a decree. 

It should also be understood that the Department in suggesting that certain 
objectives may be achieved by the elimination of various practices in the industry 
does not intend to endorse that particular kind of relief. Such suggestions are 
offered only to provide a tentative basis for negotiation between the committee 
and the Department. Discussion or investigation may reveal that abandonment 
of undesirable practices may not be sufficient. If so, the Department will feel 
free to press for more adequate relief through the pending case and through 
the institution of other proceedings, if such are deemed necessary. 

It is our opinion that any decree in this case, to be effective, must correct 
the more aggravated evils in the industry which, allegedly, are the product of 
numerous violations of the antitrust laws over a long period of years. Accord- 
ingly, we believe that a consent decree must, at a minimum, provide for the 
following : 

1. The adoption of procedures which will permit exploitation of crude-oil 
reserves which the defendants are now holding to prevent exploitation by 
others. 

2. Correction of the crude-oil posted-price system so that prices in all trans- 
actions will be immediately reflected in posted prices. 
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3. Operation of crude-oil gathering and trunk pipelines and gasoline pipelines 
as common carriers in fact. To accomplish this, procedures should be set up 
which will permit the use of pipelines by all units in the industry, large and small, 
on the same basis as though the lines were independently operated and not con- 
trolled by the major companies. Among other things, this’ should contemplate 
elimination of conditions which compel independent producers to sell their crude 
oil at the wells in order to have the crude transported by pipeline, reduction of 
minimum tenders, the setting of such specifications for crude oil to be received 
in pipelines as will insure receipt of all merchantable crude oil, the establishment 
of terminal facilities and connections adequate to meet the demands of small 
operators, the apportionment of pipeline capacity among all users, the abandon- 
ment of so-called pipeline proration, the establishment of reasonable and non- 
discriminatory rates, and the elimination of all forms of discriminatory practices 
and rebates. 

4. Elimination of fictitious and arbitrary elements in gasoline refinery prices. 
Proposals along this line should include an adequate substitute for the present 
practice of basing refinery prices upon spot market sales which are so thin as to 
be readily susceptible to manipulation by purchasing activities, concerted or 
otherwise. Provision should be made for abandonment of the basing point sys- 
tem now prevailing in the industry, of the practice of charging all-rail freight 
rates regardless of the method and cost of transportation, and of arbitrary price 
differentials between various grades of gasoline. 

5. The emancipation of wholesale and retail distributors from major company 
domination and control. This contemplates the creation in the oil industry of 
a marketing system in which retailers, jobbers, etc., now independent in name 
only, are independent in fact. It would require the abandonment of the various 
methods now used to control the distributor, i. ¢., domination of bulk-plant 
facilities, short-term leases, arbitrary cancellation of leases, exclusive-dealing 
contracts and licenses, price differentials and special services to exclusive dis- 
tributors, full-line forcing, etc., so that the distributor will have complete free- 
dom to determine his own marketing policies. 

Allow me to urge you to submit to us in concrete form, as quickly as possible, 
the views of the defendants on these proposals. While I appreciate the com- 
plexity of the committee’s problem, it is important that the Department know 
in the immediate future whether this case can be the subject of a negotiated 
decree. If substantially all of the defendants agree that a consent decree should 
seek to achieve the objectives outlined above, then we can resume negotiations 
on the assumption that they may be successful. If agreement cannot be obtained, 
even on the basic objectives of the decree, then in our opinion, the time and 
efforts of all parties should be employed in preparation to litigate the issues 
involved in the case instead of in protracted negotiations which hold little 
promise of success. 

Sincerely yours, 
WENDELL BERGE, 
Assistant Attorney General. 





MEMORANDUM RE U. §, v. A. P. I. 


May 20, 1946. 

The Industry Exploratory Committee met at 10:30 a. m. at the API offices 
in New York on Thursday, May 16, and remained in session until 4:30 p. m., 
at which time the meeting was adjourned for the day. The committee recon- 
vened on Friday, May 17, at 9 a. m., and adjourned at noon. 

There were present: Messrs. Cosgrove, Hall, Jones, Kieser, Foster, Thompson, 
and Dorwin. Messrs. Searles and Settle were absent. 

After a careful review of the letter addressed by Mr. Berge to Mr. Thompson 
under date of May 9 outlining the Department’s objectives, the committee were 
unanimously of opinion that the objectives had not been stated with sufficient 
clarity or sufficient detail for the committee to make a report and recommenda- 
tion to the executives. It was, therefore, concluded that it should continue its 
exploratory discussions with the Department of Justice staff, and arrangements 
were made for conference in Washington commencing Tuesday, May 21, and con- 
tinuing until clarification of the letter had been obtained. 

Two general matters raised considerable concern among the members of the 
committee and were discussed fully. The first was the doctrine of the Interstate 
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Circuit case, which is frequently (but erroneously) interpreted by the Depart- 
ment of Justice as holding that unanimity of action in an industry, without more, 
is sufficient to prove an unlawful conspiracy to adopt a common practice. It was 
suggested that the committee inquire whether the Department of Justice would 
be willing to include in a consent decree a general provision to the effect that 
unanimity of action, in the absence of proof of an agreement to follow a common 
practice, would not be used as the basis of contempt proceedings. 

The second general question relates to the problem how members of an industry 
who have been accused by the Department of Justice of having conspired or 
agreed to adopt a common practice can demonstrate abandonment of the alleged 
conspiracy if the unanimity, in fact, arose as the result of competition and the 
practice is not changed after the entry of the decree. The committee felt that 
it should inquire whether the Department would be willing to include a provision 
in a decree which would safeguard the defendants against contempt proceedings 
based upon continuance of existing competitive practices. 

In analyzing the Berge letter, the committee posed the following questions: 
{The extent to which these questions should actually be asked was left for later 
determination. ] 


1. Eaploitation of crude oil reserves 


(a) Is the Department objective aimed at so-called wildcat leases or (as the 
letter appears to indicate) at actual reserves? 

(6) What “procedures” does the Department have in mind? 

(c) Is the Department seeking an injunction against ‘‘conspiracies” among the 
defendants, or against the companies individually? 

(d) Is it the purpose of the Department to require individual companies to 
put their leases (in effect) upon the auction block? 

(e) Are there any specific instances (such as the frequently mentioned Old 
Ocean field) upon which the Department of Justice is relying to establish a sup- 
posed unlawful conspiracy? 

(7) Does the Department regard long-term leases as objectionable, and would 
it be satisfied if leases were of shorter duration? 

(g) Is the Department aiming at “farm outs” of leases, when the major oil 
company lessee retains an overriding royalty? 

(h) Is the complaint directed against the fact that many lessees use a common 
form of lease? 

(4) Is the Department objecting to the practice pursuant to which brokers, act- 
ing as agents for undisclosed principals, acquire leases over blocks? 

g ) ~ va the Department object to the fact that majors frequently finance wild- 
catters 

(k) If the Department feels that the majors have a monopoly upon seismo- 
graph work, it is greatly mistaken, and the impression should be corrected. 

(l) The economic reasons for acquisition of reserves by majors should be ex- 
plained—i. e., high-income taxes upon individuals causes them to sell their leases 
on a capital-gains basis. 


2. Posted prices for crude oil 


(See art. II, pars. 5 and 6, of December 5, 1941, draft of decree.) 

(e) ed does the Department propose that the posted price system be “cor- 
rec ” 

(6) Is it the objective of the Department to require all companies to post, re- 
cord, or report all isolated transactions at premiums over or discounts below the 
posted price? 

(c) Perhaps the Department should be informed that independents sometimes 
pay a premium over the posted price in order to acquire small quantities, such as 
1,000 barrels; that the major may be driven by competition to meet this slight 
ae a ry such isolated transactions should not cause price increases over 
an entire field. 


3. Pipelines 


(See art. III, par. 4, and arts. V and VI of December 5, 1941, draft of decree. ) 

(a) What specific procedure does the Department have in mind? 

(6) What is meant by the statement that there must be abandonment of so- 
called pipeline proration? 

(c) Is the paragraph directed exclusively or primarily to present methods of 
operating crude lines, or does the Department include products lines when it 
mentions its various specific objectives? 
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(d) How, as a practical matter, does the Department propose that products 
lines could be operated with common storage? For example, is it contended by 
the Department that each products line company should supply separate tanks 
for every product which every possible customer might someday desire to ship? 

(e) In talking about minimum tenders, does the Department realize that nei- 
ther a products line nor a crude line can batch small quantities? 

(f) Would the Department be satisfied with an arrangement under which 
small tenders of crude (or products) would only be received if at the time 
of the tender the pipeline were transporting a common stream of crude or 
products of the same specification? 

(7g) Is the Department under the impression that the Interstate Commerce 
and Transportation Acts require pipelines to supply terminal storage? 

(h) What, if anything, in addition to the Elkins Act decree does the De- 
partment want with respect to rates and rebates? 

(i) What are the conditions which the Department desires eliminated, which 
allegedly compel independent producers of crude to sell at the well rather than 
to transport? How does the Department propose that this supposed condition 
should be rectified? 


4. Gasoline refinery prices 


(Relates to art. III, pars. 28, 29, 30, 34, and 35 of December 5, 1941, decree.) 

(a) What adequate substitute does the Department propose for the present 
method of basing refinery prices upon thin spot market sales? 

(b) In the midcontinent area, where group 3, plus rail freight, have been used 
as a factor in determining area prices, is the Department’s objective to substitute 
some new method? If so, what method? 

(c) In the East, where prices have been historically largely based upon the 
market at the gulf coast, what if any specific substitute does the Department 
have in mind? 


5. Marketing 


(See art. III, pars. 13 and 14 with respect to domination; pars. 25 and 26 with 
respect to short-term leases and cancellations of leases; pars. 14, 15, 16, 17, and 
19 with respect to exclusive dealing ; pars. 14, 17, 20, and 27 with respect to dif- 
ferentials and Robinson-Patman Act problems; par. 37 with respect to full-line 
forcing.) 

This paragraph mentions numerous specific objectives. It is suggested that 
the committee take up each of the objectives mentioned separately and spe- 
cifically, and endeavor to ascertain whether the Department is still insisting 
upon restraints of the type embodied in the December 5, 1941, decree, or 
whether some general and less specific language would be acceptable. 

In connection with marketing, it is of particular importance to endeavor to 
ascertain whether the Department believes that present marketing practices 
have been brought about as the result of specific conspiracies and, if so, what 
the origin of such conspiracies was; in short, it is the feeling of the committee 
that we should endeavor to obtain information of the type which would be 
included in a bill of particulars, if ordered by the court. 


MAy 23, 1946. 
Re United States v. American Petroleum Institute et al. 
Mr. Rosert H. Covey, 
President, the Atlantic Refining Co., 
Philadelphia, Pa. 


Dear Mr. Cottey: This report is sent to you in your capacity as chairman of 
the group of executives which constituted the Industry Committee to explore 
the present objectives of the Government in the API antitrust suit. 

As you have heretofore been advised, it was indicated at the committee’s 
preliminary conference with Attorney General Clark that the Department of 
Justice would be willing to enter upon negotiations looking toward a disposition 
of the case by a consent decree. At that time (and in all subsequent discus- 
sions) it was made clear that the authority of the committee was limited to 
exploring the issues, ascertaining the Department’s objectives and reporting to 
the executives. 

In furtherance of this purpose, the committee met with representatives of the 
Antitrust Division on April 18, 1946. After a lengthy discussion it was agreed 
that the Department would state to us in writing what general provisions it 
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would require in a negotiated decree. To facilitate distribution among the 
members of the committee, it was arranged that this communication be sent to 
Mr. Thompson, secretary of the committee, who in due course received from 
Mr. Berge a letter dated May 9, 1946, a copy of which was sent to you. 

The committee at sessions held in New York on May 16 and 17, studied this 
communication carefully and came to the unanimous conclusion that the points 
required clarification and amplification. Accordingly, further conferences were 
held with the Antitrust Division staff in Washington on May 21, 22, and 23, 
during which each of the numbered objectives was discussed. 

During these discussions the Department consistently took the view (in 
which we believe it will persist) that, having stated its general objectives, the 
industry is in a better position than the Government to suggest specific and 
practical measures to correct the trends and practices which are deemed objec- 
tionable. The conferences ended with a request that an industry committee 
seek to draft a form of decree which it would be prepared to recommend to the 
defendants, and submit it to the Department for consideration and discussion. 

So that the executives may approach the question whether the suggested pro- 
cedure should be followed, in the light of the committee’s views, we offer the 
following observation as reflecting the point of view of those members of the 
Department with whom we have had discussions. 

1. The gravamen of the complaint is directed to an alleged trend toward con- 
centration of control, in 22 major companies, over prospective and proven crude- 
oil reserves, production by independent operators, transportation facilities, and 
distribution of products. 

2. The Government’s principal objective is to impose restraints upon the de- 
fendants which will halt and eventually reverse the alleged trend. 

3. The specific measures mentioned in Mr. Berge’s letter are regarded by the 
Department as possible ways and means of giving independents greater freedom 
of action and a better way to compete and expand. 

4. The Department purports to be open-minded upon the nature and extent 
of the measures which will accomplish its objectives. 

5. More specifically (and by way of illustration only) it is the contention of 
the Department that independents are excluded from the use of crude and 
products common carrier pipelines by high rates, high minimum tenders, and 
lack of terminal facilities, and thus prevented from reaching markets in which 
they would otherwise compete; that wildcatting by independents is hampered by 
the acquisition of large blocks of acres without the intention of exploitation 
within a reasonable time; that service-station operators are coerced by various 
means into dealing exclusively with a single supplier when it might be to their 
economic advantage to change suppliers or to sell the products of several sup- 
pliers. It is believed that the above examples will suffice to indicate both the 
type of supposed restraint which is charged and the lack of knowledge in the 
Department of the fierce competition in the industry which actually exists. 

While the committee sees no immediate prospect of reconciling the industry’s 
views with those of the Department, it believes that no stone should be left un- 
turned to investigate fully the possibilities of an amicable settlement. The alter- 
native is litigation of unparalleled duration, in which a lack of understanding 
of the true facts by the Department and the courts might lead to a decree which 
would be disruptive of the industry and harmful to the future welfare of the 
Nation. 

The committee, therefore, recommends that under such restrictions and limi- 
tations as may seem advisable to the executives and with such assistance as it may 
require, it be authorized to continue discussions with the Department of Justice 
of industry practices alleged to concentrate too great control in the defendants, 
and in connection with such discussions, to the extent deemed expedient, to 
prepare for consideration by the Department provisions to be submitted to the 
defendants for possible embodiment in a negotiated decree, it being understood 
that the committee has no authority expressly or impliedly to bind any defendant. 

Respectfully submitted. 
JAMES J. COSGROVE, Chairman. 
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May 24, 1946. 


MEMORANDUM OF CONFERENCE WITH ANTITRUST DIvIsION STAFF OF DEPARTMENT 
OF JUSTICE RE UNITED Srates v. A. P. I. Ef AL. 


The Exploratory Committee conferred with representatives of the Depart- 
ment of Justice in Washington on May 21, 22, and 23. Messrs. Cosgrove, Hall, 
Jones, Kieser, Foster, and Thompson attended all of the meetings. Mr. Dorwin 
was present on May 21, but was unable to attend the following sessions. Messrs. 
Settle and Searles were not present. 

The Department of Justice was represented at all of the discussions by Louis 
- wags: (head of the Consent Decree Section), Grant Kellerer, and Watson 

nyder. 

When the groups first convened, Mr. Swartz asked whether the Exploratory 
Committee was not prepared to present specific proposals to the Department. The 
committee replied that it had not received Mr. Berge’s letter until the week of 
May 13; that it had held its own discussions in New York on May 16 and 17, 
and had returned to Washington to seek clarification and amplification of the 
points made by Mr. Berge. 

Thereafter, each of the numbered paragraphs of the Berge letter of May 
9 was separately read by Mr. Cosgrove, and the points were discussed. 

The committee received the general impressions throughout the 3 days of 
conference set forth in the report of the chairman dated May 28 to Mr. Colley 
in his capacity as chairman of the Committee of Executives. In elaboration of 
these general impressions, the committee felt that the representatives of the 
Department lacked practical knowledge of the operations of the industry, and 
relied largely upon isolated complaints received from disgruntled independents 
and the testimony, report, and monographs arising out of the TNEC as the basis 
of their complaints. The committee sought, to the extent possible in the short 
time available, to explain the competitive and economic forces which had 
brought about practices generally prevalent in the industry, and to deny the 
prevalence of specific practices charged by the Department to exist as the result 
of a few isolated complaints. 

As an appreciation of the Department’s point of view (and, we believe, con- 
fused thinking) can only be demonstrated by a rather full statement of what 
transpired, it is the purpose of this memorandum to summarize the 3 days of 
discussion, which at times became rather heated. 


1. Crude oil reserves 


In an attempt to clarify point No. 1, the committee asked whether the proce- 
dures which the Department desired adopted to permit exploitation of reserves 
which the defendants are allegedly holding to prevent exploitation by others, 
was to be literally construed, or whether the Department, by the word “re- 
serves,” intended to include leases. In reply, the Department representatives 
stated that they had intended to include all acreage, whether owned by defend- 
ants, leased to them, or under option to them, upon which the defendants had 
the right to drill for oil. They further stated that the point was based upon 
paragraph 27 of the complaint, which charged the defendants with jointly and 
individually acquiring an increasingly dominant control over crude-oil reserves. 
In this connection, Mr. Snyder stated that the objective of the Department was 
much broader than an endeavor to cure the type of situation which Mr. Daly 
had complained of to the TNEC (i. e., Old Ocean field). 

As an illustration of the type of practice at which the Department was aim- 
ing, Mr. Snyder stated that a major defendant had searched for oil in Florida 
and rendered a report, which was publicized, that no oil could be found. He 
implied that the purpose of the report was to discourage independents from 
seeking Florida leases, and said that, following release of the pessimistic re- 
port, the original company and four other majors had signed up numerous leases 
over large Florida acreage. From this Mr. Snyder concluded that it was the 
purpose of the majors to issue discouraging reports which were, in fact, untrue, 
and upon the basis thereof acquire leases for themselves to the exclusion of inde- 
pendents. In support of this assertion, Mr. Snyder said that when independents 
ought financing for prospective Florida oil ventures, the majors had brought 
them before the blue sky law commissions to prevent them from financing, using 
the adverse report as evidence. The fact (pointed out by the committee) that 
no oil in commercial quantities had ever been discovered in Florida, and that 
the report used as the basis for illustration was apparently entirely true, did 
not seem to have any effect upon the Department’s thinking. 
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During this phase of the discussion, it was frequently stated by Mr. Swartz 
that there was a trend toward the concentration of crude-oil reserves and 
leases in the majors; that the purpose of the Sherman Act was to halt any 
such trends, and that that was the principal objective of the Department with 
respect to this subject. 

It was pointed out by the committee (a) that the income-tax laws, and 
particularly the capital-gains provisions thereof, made it more profitable for 
an independent wildcatter to sell his proven reserves than to take oil therefrom, 
in which latter event he would be subject to very high personal taxes; and (b) 
that the days when oil could be found cheaply and near the surface were over, 
with the result that drilling has become very costly, which fact retards, if 
it does not prohibit, wildcatting by individuals. 

The Department recognized the weight of these arguments, but stated that 
the independent driller no longer had the same opportunity he once had; that 
in his opinion, this condition was not altogether due to the factors pointed out 
by the committee, but was in part due to practices of the defendants. 

At this point in the discussion, and at numerous other points, the Department 
stated that similarity of conduct on the part of defendants with respect to such 
matter as acquisition of leases would, in its opinion, be sufficient evidence for a 
court to decide that the unanimity had been brought about as the result of 
unlawful agreement or conspiracy. 

As an example of a large company proceeding in the public interest without 
any cooperation from other majors, Mr. Hall cited Jersey's recent efforts to 
ascertain whether there is oil on the eastern seaboard. In so doing, he em- 
phasized the large Jersey appropriation for the purpose, the publicity given to 
its negotiations with the State of North Carolina, and the fact that not only 
other companies but also independents are currently seeking possible future 
benefits from Jersey’s explorations by checkerboarding acres which Jersey has 
under lease. 

Mr. Jones cited South Dakota, Montana, and Colorado as instances of areas 
in which the existence of oil is well known, and still available for exploration 
and exploitation by any who have the economic resources to engage in deep 
drilling. In this connection he pointed out that only small portions of these 
States are now under lease. 

During the above discussion, it developed that the Department of Justice was 
under the impression that production from existing fields is controlled by 
combinations of majors, to the exclusion of independents. The committee 
emphatically denied the truth of these inferences. 

The Department also charged that companies which are today buying oil 
for their refineries in large quantities are, in fact, withholding their reserves 
for future use and buying from independents for the purpose of depleting 
the reserves of the latter group. This was, of course, emphatically denied, 
and the statement was made that the majors are drawing on their own reserves 
faster than is good for the country. 

The discussion then turned to types of leases which were in use in the industry. 
It was explained, principally by Mr. Cosgrove, that form 88 lease had been 
in use in the oilfields for many years; that most independents and majors used 
this form as a base, but frequently varied it. The Department asked whether 
the committee would supply the form of lease generally used, and a tabulation 
of characteristic variations adopted by the several defendants. Mr. Kellerer 
Stated that such information would enable the Department of Justice to ascertain 
the policy of the majors and give it a basis for negotiating an appropriate 
provision to accomplish the Government’s objective. This request was repeated 
several times. The committee stated that it would be glad to supply a printed 
form of the so-called No. 88 lease, but that it could not give the Department 
the actual forms used by the various companies without obtaining the information 
from them, and their approval. 

In commenting upon leases, Mr. Snyder made the casual observation that 
they were too long induration. At another time, he stated that the majors’ leases 
were virtually perpetual. Other points made were that standard leases did not 
require the major to exploit, and enabled them to keep the acreage out of pro- 
duction. These statements were denied by the committee as untrue generaliza- 
tions. 

It developed that the Department’s principal objective is to open up exploita- 
tion to independents by restraints which would curtail acquisitions by majors, 
for the purpose of giving the independents a better chance to compete. 
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Snyder further speculated that uniformity of leases had. arisen out of the 
lawyers’ committee on leases and rentals of the API committee on production. 
He said he believed that the form of leases had been frequently discussed at such 
meetings and that these discussions had brought about uniformity of action. 
In making this comment he also stated that it was significant that the American 
Bar Association’s committee on rentals had substantially the same membership 
as the API lawyers’ subcommittee. 

The discussion ended with a suggestion by Swartz that the industry examine 
its own practices and return to the Department with practical and constructive 
proposals, the purpose of which would be to halt the trend toward the concen- 
tration of leases and reserves in the majors. 

In this connection, it was stated that the Department has no objection to the 
size of the majors and is not seeking to prevent them from using their financial 
resources in the search and exploitation of oil. It was repeated several times 
that the Department only desires to give the independents better opportunity to 
compete. 


2. Posted price of crude 


In discussing this subject, the Department referred several times to the testi- 
mony of Mr. Farish before the TNEC. It was stated that the present method 
of pricing crude in the field is objectionable because there are transactions above 
and below the posted prices which are neither reported nor reflected in the 
postings. 

Kellerer stated that the posted price does not represent the competitive price, 
because the buyers for the majors still pay the posted price even though the well 
owners offer to sell at less. He objected to the practice of ratable taking at 
the posted price when, in his opinion, the fact that there was more oil in the 
field than the purchasers desired immediately to acquire should cause price reduc- 
tions. He said that there was no play in the market; that the Department 
wanted all transactions at prices different from the posted prices publicized ; 
that the whole method of posting looked like efforts on the part of the industry 
to stabilize crude. 

After the committee had explained that the posted price reflects the judgment 
of the executives of the buyers with respect to the current commercial value of 
the barrel of oil, Swartz commented that the pricing system appeared to be based 
upon judgment and was not brought about by free and competitive market 
forces. It was stated that the objective of the Department is to get a play in 
crude prices. 

Kelleher then charged that there was presently a large surplus of production 
at the new Rangeley field ; that the majors do not buy at less than an arbitrary 
and high posted price because they are afraid that they will break the mid- 
continent market. 

Swartz suggested that a system might be worked out under which negotiable 
warehouse receipts might be issued for oil; that such system might create an 
active competitive market. The impracticalities of this suggestion were not 
difficult to demonstrate. 

Snyder made the suggestion, which has frequently been voiced by the Depart- 
ment, that there should be an oil exchange. 


3. Pipelines 


Considerable time was spent in discussing the question whether Congress 
should, or should not, have made interstate pipelines-for-hire common carriers. 
The committee stated that the industry recognized that such lines had been 
declared by law to be common carriers, and that the industry desired to oper- 
ate them as such. It was further stated by the committee that the lines were, 
in fact, operated as common carriers. Illustrations were cited of reductions 
by crude and gasoline lines in rates charged for transportation; that many of 
the lines now carried substantial quantities for non-shipper-owners. 

The Department charged that a crude pipeline will only make a connection 
to a new well if the producer agrees to sell the oil to the earrier’s owner. The 
committee denied existence of such practice, and conceded that, if it existed, 
discrimination would exist within the meaning of the Interstate Commerce 
Act. 

In this connection the Department conceded that there is no duty upon a 
carrier to make a connection with a well unless it appears that the invest- 
ment in the new facility will be economically sound, and that sufficient oil 
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will be transported over the gathering lines to recompense the carrier. At 
this time it was pointed out that one evidence to the carrier of the soundness 
of an extension would be the willingness of the shipper-owner, or anyone else, 
to buy the oil after the connection had been made. 

Mr. Swartz, in theorizing upon the antitrust laws, said that a part of the 
purpose was to prevent concentration of control over transportation facilities 
in dominant groups. This statement is mentioned in passing because the com- 
mittee believes that Congress placed control over railroads and other carriers in 
the Interstate Commerce Commission, and that Mr. Swartz’ view is erroneous. 

In seeking to demonstrate that carriers discriminate, Mr. Snyder cited an 
instance of a shipper-owner which refused to supply an independent with one 
of its refinery tanks and to use its dock so that the independent could unload 
and transport a catgo of gasoline through the carrier, whose stock was owned 
by the refiner, and further stated that the carrier had told the shipper that 
it must supply its own tankage, and that this was the custom; that when the 
shipper looked into the question, it found that all the land near the receiving 
station of the pipeline was already owned by three majors, none of whom were 
willing to let the independent build a tank. 

Mr. Thompson, who was familiar with the facts, stated that Mr. Snyder’s 
version was a distortion, and the committee expressed the view that there 
was no obligation under any law on the refiner to let any competitor use its 
refinery tanks and dock facilities. Mr. Thompson further stated that the inde- 
pendent involved had sought only to make one shipment as an emergency 
matter, and customarily used other methods of transportation to his market ; 
that there would, under such circumstances, be no economic justification for 
the construction by a carrier of a tank. 

This led to a discussion of the obligation of carriers to supply terminal tank- 
age. The committee denied that there was any such obligation, and stated that, 
even if there were, it would be limited to building tanks only when there was 
sufficient public demand to demonstrate that a reasonable terminal charge 
would amortize the cost of the facility and pay the carrier a return. The 
Department argued that carriers should supply such facilities, whether they 
were used or not, and that no terminal charge should be made. It was pointed 
out by Mr. Thompson that such practice would result in discrimination against 
shippers who maintained their own storage tanks but were nevertheless re- 
quired to absorb in their rate the loss incident to unused facilities. 

The committee sought to explain the practical method of operating pipelines 
and emphasized that numerous products were batched through products lines; 
that it would be unreasonable to expect a carrier to supply a series of tanks in 
which to store all of the products which every conceivable shipper might wish 
to tender; that the present method of requiring shippers to supply their own 
storage was the most practical method of operation; that common storage could 
only be used if common stream products were transported, which is not the 
case with respect to most products lines. 

The above led to a discussion of tenders, and it became apparent that the 
Department representatives did not have sufficient knowledge of the operation 
of crude and products lines to appreciate the difficulties which receipt of low tend- 
ers would involve. It was suggested by the committee that the Department seek 
to educate itself by visiting several typical multiple-purpose products lines, during 
which trip the engineering and practical difficulties could be explained. 

This subject, like the others, was left with a suggestion by the Department 
that the industry examine its own practices and draft practical provisions de- 
signed to make the crude and products lines available, on proper terms, to all 
who desired to ship. In making this suggestion, and at numerous other times 
during the discussion of pipelines, the Department representatives stated that 
they feared that the only effective remedy was divorcement. 


4. Gasoline refinery prices 


The first subject discussed was the differential between premium and house 
brand gasolines. The Department inquired whether the Ethyl decision had 
resulted in any change in the industry practice of maintaining a large and 
“arbitrary” differential between the two grades of gasoline. It was pointed 
out that the form of the Ethyl license had been changed; that there was no 
longer any attempt on the part of that company to maintain prices; that 
present refinery differentials to service station operators were 14 cents in some 
areas and 2 cents in other areas. In this connection, the charge was made that 
the differential far exceeded the cost of improving house brand to premium. 
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The committee replied that the base stock of premium gasoline was in many 
cases actually different from house brand; that storage and handling charges 
were high, and that the present differential was reasonable. 

The discussion then turned to the use of basing points. Mr. Snyder stated 
that he had talked separately to each of the 11 eastern majors and found that 
each had the same mental conception of pricing; that prices in the East were 
based upon gulf coast market, plus the current charter rate for tankers, plus 
certain other charges, plus profit ; that the tanker rate, instead of the tanker cost, 
was the equivalent of phantom freight. 

It was further charged that marketers in the midcontinent area use Tulsa, 
plus rail freight to destination, regardless of the form of transportation actually 
used. 

Mr. Swartz commented that the Department.s objection to the use of a basing 
point is that the point used is often not the actual origin of the oil or product. 

Mr. Kieser stated that while basing points may be a factor in the thinking of 
the executives who determine prices, the test is whether a particular company 
uses a basing point in its long-term contract with commercial consumers and 
jobbers. He stated that it was impossible, in the east, to avoid considering the 
gulf coast spot market, as most of the gasoline marketed here is manufactured on 
the gulf coast; that regardless of the method, the most important factor was the 
price at which the company’s competitors were actually selling. 

In this connection, it was pointed out that the industry operates at a reasonable 
profit, sells gasoline at low prices, and passes technological improvements along 
to the customer. 

It developed that the Department did not think products were sold at too high 
a price, but did object to the unanimity with which basing points were used in 
the thinking of the executives. The committee did not inquire whether the 
Department sought to enjoin the executives from thinking. 

It was frequently stated that basing points brought about an element of rigidity 
in pricing which prevented the free play of other market forces. 

There was considerable discussion about how present methods could be 
changed to meet the Department’s objective. The committee was met with the 
answer that all companies have their cost accountants and can tell precisely what 
it costs to deliver to a particular area; that the only other factor should be a 
reasonable profit. It was asked whether the Department believed in so-called 
monopolies of location, and the whole discussion led to nothing constructive. 

In demonstrating the imponderables involved, Mr. Jones pointed out that 
Stanolind ships out of Whiting by four methods—rail, boat, truck, and pipeline ; 
that the cost for each method of transportation is different from the other 
methods. He further pointed out that his company was subject to State one- 
price laws ; that his competitors shipped in to the same areas by different methods 
of transportation, but that each must meet the competitive price of the other. 
He sated that his company in its thinking now used several new basing points, 
which are terminals. The representatives of the Department said that they 
thought this represented a trend in the right direction. 

Mr. Foster pointed out that Phillips, in shipping (for example) to Wisconsin, 
was required, in order to meet competition, to break its price down between the 
Tulsa price and the increment for transportation; that in so doing all rail was 
quoted, in spite of the fact that pipelines were used for part of the haul, because 
the customer wanted to know what the current f. o. b. group three price for 
gasoline was. He stated that the rail freight was not the actual increment, 
because competition required Phillips to quote f. o. b. group three price, plus rail, 
minus a discount. 

This question was also left with the suggestion that the industry examine its 
practices and propose a constructive solution. 


5. Marketing 


Most of the discussion was directed toward the alleged control by the majors 
over the service-station operators. 

Kellerer asked why the split station had disappeared. The committee replied 
that not one in 5,000 operators desired to sell at 1 station more than 1 brand of 
product. It was further pointed out that the buying habit of the public neces- 
sitates the sale of only one brand at a station. 

Swartz and Kellerer stated that the purpose of the Department was to free 
the operators from domination and control by the majors, so as to permit each 
to make his own choice whether he served a single or several suppliers. The 
committee pointed out that there were substantially no exclusive dealing leases 
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or contracts in existence. Swartz countered with the statement that the service- 
station operators have the impression that they are not free to deal in the prod- 
ucts of any except one major; that he had tested this personally by asking his 
own service-station operator, who said that he could not sell the TBA line of a 
competitor. 

Snyder stated that the FBI had interviewed 25,000 service-station operators, 
and had abundant proof that, regardless of the form of lease, each operator 
felt that he was not permitted to handle the goods of a competitor; that this 
situation is a violation of section 3 of the Clayton Act. He further stated that 
the FBI had obtained from the operators the names of company representatives 
who had told the operators that they would lose their stations if they shifted to 
another supplier, or sold his TBA line. 

Snyder also said that he had received a report that a station supplying the 
products of one major had purchased a Flit gun for his personal use, to get rid 
of the flies; that the gun had been observed by a representative of his supplier, 
who warned him that unless he got rid of it at once and used the insecticide of 
his own major, he would lose his station. 

It developed that the Department’s primary objective is to require the industry 
to include in its leases and contracts affirmative statements advising the service- 
station operators that they may deal with any supplier they elect. 

The differential between split and exclusive accounts was criticized. The 
committee said that this practice was only prevalent in the East, and they felt 
that the companies would be willing to agree to abandon it. 

The practice of loaning pumps and limiting dealers to the dispensing of the 
owner’s gasoline through the pumps was also criticized. The committee asked 
whether the Department recognized the propriety of the Supreme Court’s deci- 
sion in the Sinclair case, and the answer was that that case was, of course, the 
law, insofar as it sustained the practice of a single supplier, but that unanimity 
of action in the industry indicated that the practice was now followed as the 
result of agreement or conspiracy. 

Resale-price maintenance was also touched upon. Snyder said that he had 
proof that local employees of the majors told the service-station operators what 
price they must charge. This led to a discussion of “pilot stations” owned by 
the majors, and Swartz inquired whether the purpose of such stations was not to 
fix area prices. The committee attempted to demonstrate the absurdity of this 
argument by pointing out that the Supreme Court has many times held that there 
is nothing unlawful in a manufacturer suggesting the prices at which distributors 
resell, provided such resale prices are not enforced. This comment produced a 
statement from Snyder that the suggestion of resale prices was lawful when fol- 
lowed by one company, but might become unlawful if there was concert of action 
in an industry. 

At the conclusion of the discussion, the committee stated to the representa- 
tives that it would report back to the industry and recommend that it be 
authorized to commence negotiations looking toward the formulation of pro- 
visions which might be included in a consent decree. It was made clear that 
if the committee were so instructed, it would not at any time be authorized 
to bind any defendant. 

Before the meeting adjourned, it was pointed out that any decree would, of 
necessity, put the majors at a competitive disadvantage with rising and aggres- 
sive independents, and that some solution should be sought which would not 
make this competitive advantage too great. The Department, of course, re- 
plied that such would also be the effect of an adverse decree entered in litiga- 
tion. 

Mr. Swartz’ concluding statement was that the industry should bear in 
mind, in considering the whole problem, the Department’s primary concern, i. e., 
the concentration of control in 22 companies, that in endeavoring to meet the 
Department’s objectives, we should consider the case as an entirety, because a 
substantial concession on the part of the industry with respect to one problem 
(for example, pipelines) might make it less necessary for the Department to in- 
sist upon restraints it now had in mind with respect to other matters. 


CHARLES I. THompson, Secretary. 


(Thereupon, at 5:35 p. m., the subcommitte adjourned, subject to 
the call of the Chair.) 
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(The following letters were subsequently received by the 
committee :) 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., December 27, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear CHAIRMAN CELLER: This has further reference to the hearings held Oc- 
tober 21-24, 1957, by the Antitrust Subcommittee of the House Committee on 
the Judiciary, on the consent decree in United States v. Atlantic Refining Com- 
pany et al., Civil Action No. 14060. During the course of the hearings you sug- 
gested that the Commission should reevaluate its procedure and relationship 
with the API Engineers-Accountants Valuation Committee, and that the sub- 
committee should be notified of any changes resulting from such reevaluation. 

As advised by my letter of November 19, 1957, regarding this and other matters, 
a reevaluation was undertaken immediately and has now been completed. It 
has been decided that from the standpoint of increased efficiency in developing 
annual guide prices for use by the Commission in determining pipeline valu- 
ations, the Commission will establish its own Industry Advisory Committee, 
with a member of the Bureau of Accounts, Cost Finding, and Valuation of the 
Commission as its chairman. 

Accordingly, we have requested each oil pipeline company, subject to the 
Commission’s jurisdiction, to suggest persons qualified to serve on this Com- 
mittee. A copy of our letter to the carriers is attached. There is also attached 
a copy of our letter to the president of the API advising him of our decision in 
this matter. 

Also at this time, we wish to confirm the fact that the Commission’s internal 
and reporting procedures for oil pipeline companies have been changed in such 
manner that we will no longer require the use in the Commission’s offices of 
individuals connected with pipeline companies to assist the Commission’s staff 
in valuation data. 

If we can be of further assistance in connection with this, or any other matter, 
please do not hesitate to call upon me. 

Sincerely yours, 


Owen CLARKE, Chairman. 


DECEMBER 27, 1957. 
Mr. FRANK M. PORTER, 


President, American Petroleum Institute, 
50 West 50th Street, New York, N. Y. 


DeaR Mr. Porter: The Commission has requested me to inform you that 
plans are presently under way for the formulation of an Industry Advisory 
Committee to assist this Bureau in developing annual price indexes for use in 
determining annual valuation of oil pipeline carries subject to the Interstate 
Commerce Act. 

This Advisory Committee will be made up of pipeline carrier employees, and 
a representative of the Bureau of Accounts, Cost Finding, and Valuation who 
will serve as its chairman. It is the view of the Commission that this arrange- 
ment will enable us to more efficiently perform our functions. 

In taking this action, the Commission is not unmindful of the excellent serv- 
ice that the API Engineers-Accountants Committee has rendered over the years 
since it was formed at the Commission’s request in 1934. We wish to express 
our appreciation for your past cooperation. 

Sincerely yours, 


C. W. EMKEN, Director. 





SAMPLE oF LETTER SENT TO ALL O1rL PIPELINE COMPANIES SUBJECT TO THE ICC 
AcT ON DECEMBER 27, 1957 


INTERSTATE COMMERCE COMMISSION, 
BUREAU OF ACCOUNTS, CosT FINDING, AND VALUATION, 
Washington, D. C. 
In the interest of more effectively performing valuation work with respect to 
oil pipeline companies, specifically in the area of collecting, summarizing, and 
considering data used in the development of annual price indexes, it has been 
decided that an industry advisory committee should be formed. 
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To this end, and in keeping with the cooperative provisions of section 19a 
(e) of the Interstate Commerce Act, the Commission proposes to establish a 
committee consisting of a number of representatives of the oil pipeline com- 
panies, with a representative of the Bureau of Accounts, Cost Finding, and 
Valuation as its chairman. 

This Committee is to be known as the Oil Pipeline Advisory Committee on 
Valuation, and it will cooperate with the Bureau of Accounts, Cost Finding, and 
Valuation in valuation matters in place of the present Engineers-Accountants 
Committee of the API. 

In keeping with the foregoing, it will be appreciated if you will submit for 
consideration the name of a representative of your company for possible service 
on this committee. From a list of names submitted, this Bureau will select the 
necessary number of persons to make up the Committee and advise all concerned 
accordingly. 

Sincerely yours, 


x 


C. W. EMKEN, Director. 





